IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA

AT CHARLESTON
No. 34768
THE ASSOCIATED PRESS,
Appellant,
V. Kanawha County Civil Action N. 08-C-835

(Hon. Louis H. Bloom, Judge)
STEVEN D. CANTERBURY,
Administrative Director of the
West Virginia Supreme Court

of Appeals,

Respondent.

BRIEF OF AMICI CURIAE THE REPORTERS COMMITTEE FOR FREEDOM OF
THE PRESS, THE AMERICAN CIVIL LIBERTIES UNION OF WE ST VIRGINIA, THE
ASSOCIATION OF CAPITOL REPORTERS AND EDITORS, THE R ADIO AND
TELEVISION NEWS DIRECTORS ASSOCIATION, THE SOCIETY OF
PROFESSIONAL JOURNALISTS, AND THE WEST VIRGINIA PRE SS ASSOCIATION
IN SUPPORT OF APPELLANT, THE ASSOCIATED PRESS

Terri S. Baur, Esqg. (WV # 9495)

ACLU of West Virginia Foundation

405 Capitol Street, Suite 507

P.O. Box 3952

Charleston, WV 25339

Telephone (304) 345-9246
Counsel for Amici



TABLE OF CONTENTS

TABLE OF AUTHORITIES ..ottt ettt e et nea e ii..
INTEREST OF AMIC ..ottt ettt e st e e eeeanneeeens 1
SUMMARY OF ARGUMENT ..ottt ettt ettt e e nnaa e e e ennnes 2
ARGUMENT .ottt e e e et bt e e e e bbbt e e e e e nbe e e e e e e bbbt e e ense e e e s anbbeeeeeennees 3
A. The requested e-mail messages are public recomdisr West Virginia’'s

Freedom of Information Act and should be released..............ccccoviiiiiiiiiiiiei e, 3

1. The e-mail messages are writings related tedneuct of the public’s ................c.cc.o. 4

__business, as defined by West Virginia's FOIA. oo 4

2. The requested communications are public recegrdless of Justice
Maynard’s decision later to recuse himself andnateexempt from disclosure as
[oT=T=To] o F= LI T a1 0] 152 F=1 1o ] o TR 5

B. Disclosure of the e-mail message is in theipubterest when the policies
underlying FOIA, the First Amendment, and the comraw right of access to

judicial records are CONSIAEIEM. .........u .t ceeeeeeeeeeiieiieieeiiereeteeeeeeeeaeeseereesrrnrere e eereeeeeeeeeeeees 8
1. The nature of these communications as de fadioigal records tilts the........................ 10
__public interest in favor Of dISCIOSUIE. ... eerreiieeeiee i rreee e e e e aeeens 10
2. The public interest and the public’s faith ie fdicial system will benefit................... 12
__from disclosure of the COMMUNICALIONS. ...... e eerrnieiiie e e e eeaaaes 12
CONCLUSION ittt e e e e s sttt e e e e e e e s s bbb e e e e e esnnnnbnereeeeeas 15



TABLE OF AUTHORITIES

Cases
Brown & Williamson Tobacco Corp. v. FTZ10 F.2d 1165 (6th Cir. 1983) ..........ceevcceunnnes 9
Caperton v. A.T. Massey Coal In2008 WL 918444 (W. Va. 2008grt. granted 129 S.Ct. 593
(U.S. NOV. 14, 2008) (08-22)......ceiueeiurimmeaamireesieeesieeesieeesseeasiee e ssee s seessneessneesnneenanes 4,14
Daily Gazette Company, Inc. v. Withralw,7 W. Va. 110, 350 S.E.2d 738 (1986)............ 3,7
FTC v.Standard Fin. Management Corg830 F.2d 404 (1st Cir. 1987) .......ccvvvvevvieeeeeninnnns 11
In re Knight Pub. Cq.743 F.2d 231 (4th Cir. 1984).....cccoiiiieieeeeeeeee e 12
Leucadia, Inc. v. Applied Extrusion Technologies. 998 F.2d 157 (3d Cir. 1993) ................ 12
Moran v. Guerreirg 37 P.3d 603 (Haw. Ct. APP.2001).....cccoii e 10

NBC Subsidiary, Inc. v. Superior Cou@80 P.2d 337 (Cal. 1999).........cceveeirr i seeeeeenenenn 9

Nixon v. Warner Communications, Ing35 U.S. 589 (1978) .......cccoeeriiiiiiiiiiiiiiieinneeeeeeeeeeee 9
People v. Leste2002 WL 553844, *1 (N.Y.JUSL.Ct. 2002) ....icceceeeiieiiiiiiiieiiieeeeeeeeeeeee e 10
Press-Enterprise Co. v. Superior CoutT,8 U.S. 1 (1986).......cccevieriiiiiiiiiiiiieeieeeiiiiiiiiiiiinnens 12

Publicker Indus., Inc. v. Cohei33 F.2d 1059, 1066 (3rd Cir. 1984) .......commmeererererererennnnnns 9
Richmond Newspapers, Inc. v. Virgindg8 U.S. 555 (1980).......ccceeiiiiiiiiiiiieciiiiviiininiinnnns 9
Rushford v. New Yorker Magazine, |r846 F.2d 249, 253 (4th Cir. 1988)........cccccceeveeeeeen. 9

The Hartford Courant Co. v. Pellegrin880 F.3d 83 (2nd Cir. 2004).........cccccvveveeveeneeennn. 9,12
Warns v. Barker2006 WL 436189 (N.D. Cal. 2006) ..........coeiceeeeriiiiiiiiiieiiiiieieeiieieiineieninenenes 10
Statutes

A O S T O S o ¥ T 18
5 U.S.C. 8 501 B SBO:eeevuerrrrrrrrnrnrrrrtmaaaaaaaaaaeaaeaaeaaaaaaaaataaaaa et e ata et et taaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaas 18
S U.S.C. 88 732L-7326 ... e a e 18
W.VA, COUE § 29B-1-2(3) ... et eeemee et ee e e st ee s es e et s s ee e et s s st en e ee e eerneees 7
W.VA, COUE § 29B-1-2(4) ..o eeeee et e r et ee s ves e s e seeeesneennen 7,8
W.VA, COUE § 29B-1-3(1)....veeoeeeeeeeeeeeemeeeeeeee e et s e eee s es et es s ee e et s s s en s e e eenneees 7



W.VA. COE § 29B-1-4(8)(2) vvrerrereerereereeeeeseeseeseeseeseesesssessesseesesseessesensesseesseseeseeses 11, 12

Other Authorities
Adam Liptak,Trip to Europe has Repercussion in West Virgifiiag New York
Times, Jan. 15, 2008 At AL2 .........uuiiiiiicceeeee e e e e e e e e eeae e e 14

Adam Liptak,West Virginia Judge Steps Out of Case Involvingeadl
Companion,The New York Times, Jan. 19, 2008 at AL5.....ccccceuiiiiiiiiimiiiiiiiiiiiiiiinniinennnnns 14

Andrew ClevengerE-mails Maynard sent to Massey exec releaGédyleston
Gazette, Sept. 18, 2008 Al LA ... et e e e e e e e annaa 13

Lawrence Messind).Va. small-town nature cited in Blankenship, Magna
controversy State's successful people bound toihgamactions, some say,
Charleston Daily Mail, Jan. 17, 2008 @t LOA. ... iiiiiieeeeeieeiievieieerieeaeresereeerrernneeeeeeeeeeeees 13

Maddy SauerHard-Charging CEO Rakes in Millions, Blankenshipisd More
Than $23 Million in 200ABC News, April 22, 2008,
http://lwww.abcnews.go.com/Blotter/story?id=470468B&e=1 .............cceverrrerrrrrererennennnn. 3.1

Paul J. NydenEklected Judges, Americans doubt impartiality claipwl finds,
Charleston Gazette, Feb. 23, 2009 @t SA .....cooioeiiiiieieie e 13

Peter S. Kozinetg\ccess to the e-mail records of public officialaféguarding the
public’s right to know25 Comm. Law. 17 (2007).......uuueururmereeimnmemnneieeeeenenenenennnenennnenennnennnes 8

Rules
Cook County, Ill. Circuit CoUrt RUIE 17.2.... et e e e e e 11

Regulations
38 C.F.R. 8 18D.95 (2008) .....cceiiiiuureees ittt eae e e e e s s aniteeeeeaeeaeaesssmnnneeeeeeeaaannnnereeeeaaeens 11



INTEREST OF AMICI

The Reporters Committee for Freedom of the Preavduntary, unincorporated
association of reporters and editors that worldefend the First Amendment rights and freedom
of information interests of the news media. The &?egps Committee has provided
representation, guidance and research in First Ament and freedom of information litigation
since 1970. The Reporters Committee’s interedtiidase is in preserving the news media’s
right to access public records for the purposeepbrting the news and facilitating the media’s
role in providing oversight on government.

The American Civil Liberties Union of West VirginfACLUWV) is the state affiliate of
the American Civil Liberties Union (ACLU). Likestparent the ACLU, the ACLUWV is a
nonprofit, nonpartisan membership organization chaéid to protecting and advancing civil
liberties. The ACLUWYV has more than 1,400 memblersughout West Virginia, and a long
history of legal advocacy on behalf of the Firstéamdment, open government, and freedom of
information.

The Association of Capitol Reporters and Editors ¥eainded in 1999 and has
approximately 200 members. It is the only natigaatnalism organization for those who write
about state government and politics.

The Radio-Television News Directors Associatiothis world’s largest and only
professional organization devoted exclusively gxebnic journalism. RTNDA is made up of
news directors, news associates, educators, adergsuin radio, television, cable, and electronic
media in more than 30 countries. RTNDA is committ@eéncouraging excellence in the

electronic journalism industry and upholding Fshendment freedoms.

! Lawrence Messina, a reporter for the AssociatedsPis a member of the ACRE board of directors and
filed one of the records requests at issue inchse.



The Society of Professional Journalists is dedecstemproving and protecting
journalism. It is the nation’s largest and mostdal-dased journalism organization, dedicated to
encouraging the free practice of journalism anahglating high standards of ethical behavior.
Founded in 1909 as Sigma Delta Chi, SPJ promotegek flow of information vital to a well
informed citizenry; works to inspire and educate tiext generation of journalists; and protégtst
Amendment guarantees of freedom of speech and. press

The West Virginia Press Association representse@spaper members in the state.

SUMMARY OF ARGUMENT

All of the records requested in this case areipw@rid should be released by this Court
under West Virginia’s open records law. The pubiiterest in the records and policy of access
to judicial records that underlies that statute alarrant their release. The Associated Press
submitted requests in January and February of 8\0&mmunications between then Justice
Elliot Maynard of this Court and Donald E. Blankhkips(and his associates), from the period in
which Justice Maynard was campaigning for reelectizuring that same time period, the
company Mr. Blankenship is the CEO of, Massey En€lg.? had an appeal pending before
this Court. (Order of Sept.16, 2008 at 2-3).

The West Virginia Freedom of Information Act (her&fter, “FOIA”) requires that
records of the judicial department be made accessilithe public, including the news media.
The publicly available records are defined as “amiying containing information relating to the
conduct of the public’s business, prepared, owmebratained by a public body.” W.Va. Code

§ 29B-1-2(4). Even where the statute protectsgmaisnformation, it makes an exception for

2 Massey Energy is the largest coal producer irCietral Appalachian region, according to its conypan
profile. It operates 16 mines in West Virgingeehttp://www.masseyenergyco.com/about/
operations.shtml. In 2008, according to its mosent annual report filed with the Securities and
Exchange Commission, Massey employed almost 7,800lp. Also in West Virginia, Massey Energy
owns natural gas drilling rights on about 27,00&ac



personal information that must be released bedésgublic interest requires it. W.Va. Code
§ 29B-1-4(a)(2).

The requested records — effectively, communicatiogtween the court and a party
before it — constitute both public records and toecords that must be disclosed to the
requester. The public interest in disclosure igificant, as these records will shed light on a
judicial officer’'s campaign for reelection; the Gts thinking as communicated, ex parte, to a
party immediately following the oral arguments loé fparty’s case; and the effectiveness of the
state’s rule on judicial recusals. Therefore, tlei€should release the requested records
because they fall within the provisions of Westgira’'s Freedom of Information Act and
because the public interest in the release ofdberds is significant enough to overcome any
arguments against the need to keep the recordst@riv

ARGUMENT

A. The requested e-mail messages are public recordsder West Virginia’'s
Freedom of Information Act and should be released.

The e-mail messages the AP requested fit withiropgen records statute’s definition of
public records and are not covered by an exempiianwould allow this Court to withhold the
records. West Virginia's FOIA is an expansive s&that has been liberally interpreted by this
Court.See Daily Gazette Company, Inc. v. Withréw/ W. Va. 110, 115; 350 S.E.2d 738, 748
(1986).Unlike many states, West Virginia’'s FOIA applieghe “judicial department” and
makes its records public, with limited exceptionsVa. Code § 29B-1-3(1); 29B-1-2(3). In
turn, the statute defines public records as, “anfing containing information relating to the
conduct of the public’s business, prepared, owmetratained by a public body.” W.Va. Code
§ 29B-1-2(4). Relying on this statute, The AsstraPress requested communications, most

notably e-mail messages, between Justice Maynard/anBlankenship, the CEO and chairman



of Massey Energy and A.T. Massey Coal, in Janu@682(Order of Sept.16, 2008 at 2-3). The
request targeted communications from January 16 #@@ugh February 28, 2008l. During

that period Justice Maynard was campaigning fdect®n andCaperton v. A.T. Massey Coal
Inc. was pending before this Court. 2008 WL 918444 YM/..2008)cert. granted 129 S.Ct. 593
(U.S. Nov. 14, 2008) (08-22). Ti&apertoncase is now pending before the U.S. Supreme Court
on the question of whether it is a constitutionae ghrocess violation for a judge to refuse to
recuse himself from a case when a party has mdm#asuial contributions to his election
campaign.ld. In the present case, the trial court eventuallyig@ the AP’s request in part,
deciding several of the requested communications Waublic records” within the meaning of
FOIA while several others were not. (Order of SEpt2008). However, this Court should grant
AP’s request in full because the lower court ineotlly interpreted the definition of “public
record” to exclude certain communications.

1. The e-mail messages are writings related to tle®nduct of the
public’s business, as defined by West Virginia’'s F.

The communications between Justice Maynard andMnkenship are without question
writings “relating to the conduct of the public’adiness.” W.Va. Code § 29B-1-2(4). The trial
court divided the e-mail messages into two catego#- those “regarding” and “concerning”
Justice Maynard’s campaign for re-election andehbat did not pertain to it. (Order of Sept.16,
2008 at 13). The former constituted public recande trial court’s opinion, but the latter did
not. This is a distinction without merit here. Whihe trial court is correct in holding that the
conduct of the public’s business includes commuitna that go to the method by which
“people ‘retain control over the instruments of gevernment they have created,” this is not an
all-encompassing definition. (Order of Sept.16,28013) (citation omitted). The statute does

not require the public’s business cnductedn the record at issue, only that the recaidteto



the public’s business. This is a much lower stashd&he conduct of the public’s business
includes the methods by which the courts of theestagage in the fair and impartial
administration of justice. The messages were congatioans between the head of a company
that was a party to pending litigation and a s&atpreme Court justice who was one of the
ultimate arbitrators of that litigation’s outcomfny communication between two such
individualsrelatesto how the Court conducted the public’s businagbé administration of
justice. Because of his role in the case, it wasanmption for Justice Maynard to have merely
been communicating with Mr. Blankenship on a peasomatter, having casual conversation;
between the Court and a party there can neverdiecasual conduct. Every communication,
every document relates to how the Court is adnmatisig justice — the portion of the public’s
business that it carries out under West Virgingy/stem of government on behalf of all of the
citizens of West Virginia.

The trial court said as much when it stated:

It is important to note that had Justice Maynartreoused himself from the

Capertoncase, and other cases involving Massey, these ls-wauld have been

placed into the public’s business by Caperton’sibfoto Recuse and the public

release of the photographs of Justice Maynard awdBlankenship. Because the

information contained within the e-mail communioas would have shed light

on the extent of Justice Maynard'’s relationshigwidon Blankenship and

whether or not that relationship may have affectemfluenced Justice

Maynard’s decision-making in Massey cases, theipwauld have been entitled

to that information.
(Order of Sept.16, 2008 at n.9).

2. The requested communications are public record®gardless of
Justice Maynard’s decision later to recuse himseHind are not
exempt from disclosure as personal information.

The trial court held that Justice Maynard’s decigio recuse himself somehow changed

the nature of the e-mail communications from puldimords to records that now may be kept



secret. But the FOIA in no way provides for theunatof documents to be recategorized from
public record to private record based on a readsaikion, particularly in a factual situation such
as this. Justice Maynard’s withdrawal came aftat arguments in th€apertoncase, after he

had a chance to shape the tenor of the argumetitdisiquestions, after he had a chance to
influence other members of this Court with his kiig on the issues, after he sent e-mail
messages to Mr. Blankenship within hours of thelemgnts, and after he cast a vote in the case.
Justice Maynard was conducting the public’s busimsing all of those activities, including his
communications with Mr. Blankenship. The effectlaétice Maynard’s conduct did not end the
moment he recused himself from Bapertoncase — the effect is ongoing today even as the
U.S. Supreme Court considers the federal congitatiimplications of this state’s recusal
practices.

The Respondents argue that the communicationsodgublic records because they do
not constitute prohibited ex-parte communicationdar the Code of Judicial Ethics. (Resp'’t Br.
at 11) (“[1]t is well settled that a judge’s commcaions with even parties to litigation that does
not concern pending or impending litigation is pathibited”). But whether the communications
were prohibited is not the core issue here. Ungitdd communications still fit within the
expansive definition of writings related to the dant of public’s business under FOIA. Justice
Maynard’s contacts with Mr. Blankenship, includitgir travels together, created enough of an
appearance of impropriety that the justice recisedelf from theCapertoncase. If the
contacts and communications between the two weratrieast tangentially related to the case
— and thus also related to the administration efghblic’s business — then the recusal would
have been unnecessary to remove the appearancevenpthe actual occurrence of

impropriety.



Additionally, this Court has said, “The term ‘pubtiecord’ should not be manipulated to
expand the exemptions to the State FOIA; instdadbtirden of proof is upon the public body to
show that one (or more) of the express exemptippBes to certain material in the document.”
See Daily Gazette Cd.y7 W. Va. at 115, 350 S.E.2d at 738. Here, th@&atent wants
exactly that manipulation which this Court has dednmproper. Moreover, iDaily Gazette
Co.this Court ordered the release of a litigationlestent document, which it held contained
elements of both personal and official condiattThe mingling of official and personal conduct
did not change the public nature of the documéetGourt heldld. The analysis also applies to
the e-mail messages at issue in this case to dagtakat the requested messages mingle official
and personal conduct. The requested records asettalic records that the Respondent has
failed to show can be withheld under a state FO{@ngption.

The only exemption that the trial court considesisgossibly applicable to the requested
records is that protecting personal informatioraflrovision in FOIA exempts:

Information of a personal nature such as that keptpersonal, medical or similar

file, if the public disclosure thereof would comgte an unreasonable invasion of

privacy, unless the public interest by clear anavaacing evidence requires

disclosure in the particular instance . . . .

W.Va. Code § 29B-1-4(a)(2). The court held the é-kmassages it ordered disclosed did not
contain the type of information this exemption piis and that under that exemption nothing in
the e-mail messages would constitute an unreaseiraldsion of privacy. (Order of Sept.16,
2008 at 15). This rationale is also applicablen®withheld e-mail messages. The messages
apparently have links to online articles and madterences to the linked articles on various Web

sites. (Resp’t Br. at 10, n. 10). Information disggated widely online is inherently non-private

information and cannot be withheld.



Were the Court to apply a different constructiéthe definition of “conduct of the
public’'s business,” then many types of communicetiovould be outside the ambit of FOIA, to
the detriment of the broad purpose and policy okas toward information that underlies the
law. Scholars have warned about this, saying tiafihe a line between personal and official
communications “threatens to shield from disclossraails that do not necessarily memorialize
the performance of required government functiortsioat could nevertheless reveal official
malfeasance, misfeasance, or nonfeasance.” Pef@zihets,Access to the e-mail records of
public officials: Safeguarding the public’s rigltt know,25 Comm. Law. 17 (2007). West
Virginia should not fall into this trap. Thus, t@®urt must release the requested records
because they are writings related to the conduttteopublic’s business by a public official of
the judicial department. Such records clearlyviaihin the bounds of the state’s FOIA law and
are not exempt under any provisions, as the lowertartially recognized.

B. Disclosure of the e-mail message is in the pubinterest when the

policies underlying FOIA, the First Amendment, andthe common law

right of access to judicial records are considered.

West Virginia’s legislature has recognized the imgace of the public interest in access
to records in the policy underlying FOIA and in test which allows personal information to be
released when there is a significant public interesecordsSeeW.Va. Code § 29B-1-4(a)(2)
(allowing for the weighing of public interest fazlease). Here, that public interest is parallel to
the public purpose in access to judicial records@oceedings under the First Amendment and
common law. The communications at issue are akaotwt records that are deemed public
under the First Amendmer&ee e.g. Richmond Newspapers, Inc. v. Virggdd U.S. 555, 573
(1980) (From this unbroken, uncontradicted histegpported by reasons as valid today as in

centuries past, we are bound to conclude thatsupmgtion of openness inheres in the very



nature of a criminal trial under our system of igesy; Rushford v. New Yorker Magazine, Inc.
846 F.2d 249 (4th Cir. 1988) (finding a rigoroussEAmendment standard applies to access of
court records in civil caseshhe Hartford Courant Co. v. Pellegrin880 F.3d 83, 93 (2nd Cir.
2004) (“As the plaintiffs and amici emphasized biotlheir briefs and at oral argument, the
ability of the public and press to attend civil araminal cases would be merely theoretical if
the information provided by docket sheets weredrasible.”);NBC Subsidiary, Inc. v. Superior
Court, 980 P.2d 337, 358 (Cal. 1999) “[A]lthough thethmpurt’s opinions iRichmond
Newspapers, Globe, Press-Enterprise |, and Pregsffnse Il all arose in the criminal context,
the reasoning of these decisions suggests th&itsteAmendment right of access extends
beyond the context of criminal proceedings and eypasses civil proceedings as well.”);
Publicker Indus., Inc. v. Cohe@33 F.2d 1059, 1066 (3rd Cir. 1984) (“Howevergeaamination
of the authority on which the Supreme Court relrethese cases reveals that the public's right of
access to civil trials and records is as well dislabd as that of criminal proceedings and
records.”);Brown & Williamson Tobacco Corp. v. FTZ10 F.2d 1165, 1179 (6th Cir. 1983)
(“Simply showing that the information would harnetbompany’s reputation is not sufficient to
overcome the strong common law presumption in favqublic access to court proceedings and
records.”). Likewise the public interest in accesgidicial records under the common law
support the release of the requested e-mail mesddigon v. Warner Communications, Inc.,
435 U.S. 589, 597 (1978) (recognizing a commonright of access to judicial records). At
minimum, the public policy and common law basistfe First Amendment right of access
extend to accessing the types of judicial recdndsAP has requested. The First Amendment
itself also extends to these records as they ageplly thought of as court records related to the

underlyingCapertoncase. Moreover, the failure of a justice to tréatriequested e-mail



messages as court records should not restricCthust’s analysis on the constitutional right of
access to those messages under the First Amendment.

1. The nature of these communications as de factodicial records
tilts the public interest in favor of disclosue.

Any time a judge communicates with a party to ado@m case, and then subsequently
recuses himself from the case because of his parsslationship, a court should see that as a
highly questionable ex parte communicatiSee People v. Lestet002 WL 553844, *1
(N.Y.Just.Ct. 2002) (“The Code of Judicial Condaistl the Uniform Court Rules for all the trial
courts proscribe ex parte or unilateral communacetiwith the Court. These rules are in effect to
avoid prejudice to one side because the otherthasar of the Court’. Our adversarial system
of jurisprudence cannot co-exist with actual orappt conflicts of interest; bias and prejudice;
bribery and deceit or other below the belt tadtig®ne side over the other.”).

Any record of those communications should be taeagepart of the court record so that
the parties and the public may fully understandetktent to which the judge’s personal
relationship was at play in the case. It is the wmm practice of judges, as recognized in a
variety of cases, court rules, and federal ageegylations, when receiving questionable
communications to enter them into the relevant’saecket and file them with the court clerk.
See e.gMoran v. Guerreirg 37 P.3d 603, 618, n.14 (Haw. Ct. App.2001) (“Ve¢hgr from a
review of the record in this case that it is awircourt administrative practice that when ex
parte communications are received in a judge’s teas) the communications are routinely filed
in the back portion of the case foldersWarns v. Barker2006 WL 436189, *4 (N.D. Cal.
2006)(Holding with regard to ex parte communicationssalg the statutorily prescribed
process, “[I]f such a communication is receivedliy judge, he should announce on the record

its receipt to all parties prior to sentencinghéfintends to wholly disregard such communication

10



he should so state on the recordCiok County, Ill. Circuit Court Rule 17.2 (“If arxgarte
communication in connection with any matter pendiefpre the judge occurs, the judge shall
disclose the circumstances and substance of saithaaication to all parties of record at the
next hearing in open court and, if a court repageavailable, on the record.”); 38 C.F.R.

§ 18b.95 (2008) (“A prohibited communication in tig received by the Secretary, the
reviewing authority, or by the presiding officehadl be made public by placing it in the
correspondence file of the docket in the case ahlichat be considered as part of the record for
decision.”). These examples provide instructioncliithis Court can rely on in interpreting its
own law, as the trial court did in this instanceanhWest Virginia law was not clear.

When communications are filed in the court rectind,communications are then
presumptively public under the standards set ouhbycommon law and First Amendmesee
FTC v.Standard Fin. Management Corg830 F.2d 404, 409 (1st Cir. 1987) (“[W]e rule that
relevant documents which are submitted to, andptedeby, a court of competent jurisdiction in
the course of the adjudicatory proceedings, beatmecements to which the presumption of
public access applies.”). Here, Justice Maynaralisife to act within the bounds of the
profession’s common practice by disclosing his geas relationship and the communications
does not change the question of access to the coroations once they have been made and he
has had the opportunity to influence the Courttigial process. Keeping these ex parte
communications secret compounds the problem ardigiigs the impropriety in this instance.

Moreover, the Court is in a unique position to eig its discretion to release its own
records in this case. This case is not like onghith a court is ordering an agency of the
executive branch to release information. Hereyélgerds and the interpretation of the law which

governs access to them are both within the hantteso€Court. The Court has supervisory power

11



over its own records and can order their releasallatin In re Knight Pub. Cq.743 F.2d 231,
235 (4th Cir. 1984) the court outlined the factimiscourts to consider when releasing its
records. “The trial court has supervisory powerratgeown records and may, in its discretion,
seal documents if the public’s right of accessusveighed by competing interests. The Supreme
Court has suggested that the factors to be weighttd balancing test include whether the
records are sought for improper purposes, suchasqting public scandals or unfairly gaining

a business advantage; whether release would enti@peblic’'s understanding of an important
historical event; and whether the public has alydsatl access to the information contained in
the records.d. Given that the e-mail messages would shed suimthght on the activities of

this Court, its exercise of judicial power in prews cases of great significance to the public, and
contribute to a greater public understanding ofar@roversy at hand, the Court should use its
discretion, at minimum, to order the release obws records.

2. The public interest and the public’s faith in the judicial system
will benefit from disclosure of the communicans.

A right of public access to civil court records enthe First Amendment has been
recognized by a multitude of federal appellate to&ee Hartford Courant Co380 F.3d at 86,
93; Leucadia, Inc. v. Applied Extrusion Technologies, 998 F.2d 157, 165 (3d Cir. 1993).
This right of access stems from the applicatiotheflogic and experience test set out by the
U.S. Supreme Court that requires a court considetiver this information should logically be
public and if experience has dictated it is pulfiee Press-Enterprise Co. v. Superior Codirg
U.S. 1, 9 (1986§"If the particular proceeding in question pass$ese tests of experience and
logic, a qualified First Amendment right of pub#iccess attaches.”) This is true regardless of
whether the Court is balancing the public intenestisclosure under the statutory scheme

regarding personal information or considering whethese are public records under the policy
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of West Virginia’s FOIA. A communication betweefualge and a party cannot be withheld
from the public if there is to be trust in the jadi system, if the policy underlying the state’s
open records laws is to be served, and if the puderest in the fair and impartial

administration of justice tends toward such disatesSeePaul J. NydenElected Judges,
Americans doubt impatrtiality claims, poll findSharleston Gazette, Feb. 23, 2009 at 5A (“Seven
of every 10 people polled believe judges are likelpe biased in cases involving major
campaign supporters. Nearly 85 percent believeethatges should step down from hearing
those cases.”).

Indeed, it is clear not only that the communiaatiare of great interest to the public but
also that their disclosure is in the public interéassey is a large employer in West Virginia
and responsible for a substantial amount of the’staconomy. News stories about Justice
Maynard’s personal relationship with Mr. Blankemshave appeared in news outlets locally and
across the countrySeeAndrew ClevengerE-mails Maynard sent to Massey exec released,
Charleston Gazette, Sept. 18, 2008 at 1A; MaddgiShiard-Charging CEO Rakes in Millions,
Blankenship Earned More Than $23 Million in 208BC News, Apr. 22, 2008,
http://www.abcnews.go.com/Blotter/story?id=47046@@&e=1; Lawrence Messind,.Va.
small-town nature cited in Blankenship, Maynardtcoversy State's successful people bound to
have interactions, some s&harleston Daily Mail, Jan. 17, 2008 at 10A (“Tleéase of
vacation photos, showing the two men in Monacorduthe summer of 2006, has Maynard
facing allegations that their relationship has syealyim in a $76.3 million case before the
court”); Adam Liptak,West Virginia Judge Steps Out of Case Involvingaardl Companion,

The New York Times, Jan. 19, 2008 at A15; Adam &lpTrip to Europe has Repercussion in

West Virginia,The New York Times, Jan. 15, 2008 at A12.
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It is not this country’s tradition to administesfice in secret. To do so runs afoul of the
very foundations on which the United States govemmvas built. Justice is administered in
public, in the light of day to ensure the governtrisracting on behalf of the people it represents.
When individuals are allowed to secretly influeticat administration of justice with money,
with favors, or with friendship, the foundationsd&#mocracy weaken. Even the appearance that
this may be occurring is offensive to basic notiohgustice. Concerns about such appearances
and actual improprieties are what form the basmtital codes such as the American Bar
Association’s Model Judicial Conduct (and this s®tounterpart), campaign finance laws such
as the Bipartisan Campaign Reform Act (Mc-Cain geld), 2 U.S.C. § 434, the Hatch Act, 5
U.S.C. 88 7321-7326 and the Ethics in GovernmentAt.S.C. § 501 et seq., that requires
members of Congress to disclose the most intimettald of their personal finances. These same
ethical concerns are why the requested e-mail rgessa this case must be released.

Moreover, the U.S. Supreme Court is now debatirestions of constitutional
importance surrounding the due process guarantdbsCapertoncase. 2008 WL 918444, But
this is not the only case that involves Massey gyer its various corporate incarnations that
has come or will come before this Court. For theegpance of propriety in future cases, it is in
the interest of all parties and the public for @@urt to operate transparently with regard to its
past actions toward Massey. Thus, for the pubfaith in the West Virginia judicial system to

not be further undermined, the records must baseld

14



CONCLUSION

The requested e-mail communications between Judtigmard and Mr. Blankenship
should be released in full. Not only does the era@ublic interest demand this, so does the
West Virginia Freedom of Information Act and thesEiAmendment. Nothing in the e-mail
messages is of a personal nature that would wapratgction — the e-mail messages instead
amount to the conduct of the public’s business,tand the statutory and public policy standards
for releasing the messages have been met. To #dilese communications to remain secret will
adversely affect this Court’s ability to governesffively, potentially undermine the First
Amendment rights of West Virginia’s citizens, anch @foul of this state’s statutes. The AP’s

request for these records should be fulfilled ih fu

Respectfully submitted,

Terri S. Baur, Esqg. (WV # 9495)

ACLU of West Virginia Foundation

405 Capitol Street, Suite 507

P.O. Box 3952

Charleston, WV 25339

Telephone (304) 345-9246
Counsel for Amici

15



CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true anecbcopy of the above and foregoeugici
curiaebrief was sent by United States first class mai§tage prepaid, on this 28ay of April
2009, to each of the following:

Rudolph L. DiTrapano, Esg.

Sean P. McGinley, Esg.

DiTrapano, Barrett, & DiPiero, PLLC
604 Virginia Street, East
Charleston, WV 25301

Patrick C. McGinley, Esq.
737 South Hills Drive
Morgantown, WV 26505

Ancil G. Ramey Esq.
William D. Wilmoth, Esq.
Steptoe & Johnson, PLLC
P.O. Box 1588
Charleston, WV 25326

Robert P. Fitzsimmons, Esq.
1609 Warwood Ave.
Wheeling, WV 26003

Daniel J. Guida, Esq.
3374 Main Street
Weirton, WV 26062

Terri S. Baur



