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INTEREST OF AMICI CURIAE

The Reporters Committee for Freedom of the Press is a voluntary, unincorporated
association of reporters and editors that works to defend the First Amendment rights and freedom
of information interests of the news media. The Reporters Committee has provided
representation, guidance and research in First Amendment and Freedom of Information Act
litigation since 1970.

The Virginia Coalition for Open Government is a non-partisan, non-profit organization
devoted to enhancing the flow of information to citizens of the Commonwealth and beyond.
Created in 1996, the Coalition has nearly 200 individual and institutional members, who share a
commitment to preserve existing channels of access to public information, and to seek new
means of providing access to the largest number of people at the lowest possible cost. The
Coalition’s Board of Directors includes representatives of local and state government, the
print and broadcast media, library groups and the general public.

Amici’s interest here is in preserving public access to government documents. Members
of the press, as representatives of the public, have a strong interest in access to government
records. Such access permits the public to learn how their tax dollars are spent, to benefit from
information in government custody, and to hold government officials accountable for their work.
There are also numerous public policy reasons, as discussed below, that support public access to
the types of records at issue in this case. Amici therefore have an interest in ensuring that public

access to government records is not unreasonably or improperly withheld.



INTRODUCTION

The trial court's ruling in this case causes grave concern because it concluded that
"constitutional officers" are not covered by Virginia's Freedom of Information ("FOI") Act.’
Amici assert that such public officials are covered by the FOI Act, and precedent from this Court
supports this proposition. Further, the FOI Act was intended to be interpreted broadly, and the
trial court should not have read an exemption into the Act that is wholly unsupported by the
statutory language.

ARGUMENT

A. The Commonwealth's Attorney's office is a ''public body'' and is subject to the
Virginia FOI Act.

The trial court in this case found that the Commonwealth's Attorney's office was not a

"public body." Such a finding is contrary to prior rulings of this Court and to general principles
of the FOI Act.

The trial court found that the Commonwealth's Attorney is not a "public body" because it
is a constitutional office. The trial court also found that the Commonwealth's Attorney did not
become a "public body" even though the attorney is paid with public funds.

It is true that the Commonwealth's Attorney is a constitutional officer. Other
constitutional officers are the treasurer, sheriff, court clerk, and commissioner of revenue.

Virginia Constitution Article VII § 4. Such status, however, does not remove them from the

realm of "public bodies" as defined by the Virginia FOI Act.

! Virginia Code § 2.1-340 et seq.



A "public body" is:

any legislative body; any authority, board, bureau, commission, district or agency

of the Commonwealth or any political subdivision of the Commonwealth,

including cities, towns and counties; municipal councils, governing bodies or

counties, school boards and planning commissions; boards of visitors of public

institutions of higher education and other organizations, corporations or agencies

in the Commonwealth supported wholly or principally by public funds.

Virginia Code § 2.1-341.

The Commonwealth's Attorney's office fits into the definition of public body as it is both
an authority or agency of the Commonwealth” and it is supported wholly or principally by public
funds.’ There is no language in Virginia's FOI Act that specifically excludes the
Commonwealth's Attorney or constitutional offices from the definition of "public bodies." On the
contrary, the scope of the Act was intended to be broad. City of Danville v. Laird, 223 Va. 271,
276, 288 S.E.2d 429 (1982) (stating that the Act should be liberally construed, and the
exemptions narrowly construed, in order to provide the greatest possible public access).

This Court has considered at least one other case involving constitutional officers and has
found that the FOI Act applies to them as public bodies, even though an exemption applied to the

document in question. In Tull v. Brown, 255 Va. 177, 494 S.E.2d 855 (1998), this Court

considered whether a sheriff was a public official and whether a sheriff's 911 tape would be

* The Commonwealth's Attorney is an attorney who prosecutes alleged crimes on behalf
of the Commonwealth. It acts with the authority of the Commonwealth for the benefit of the
Commonwealth.

? See Virginia Code § 15.2-1638 (county government pays for Commonwealth's
Attorneys space and facilities), § 15.2-1636.15 (public funds pay for Commonwealth's Attorneys
equipment and supplies), §§ 15.2-1627.1, 1632, 1636.14, 1605 (public funds pay salaries and
benefits of Commonwealth's Attorney and assistants), § 15.2-1628 (Commonwealth's Attorney
must not engage in private practice of law and must be publicly funded).
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released in response to a FOI Act request. The sheriff initially argued that the sheriff's office was
not a "public body." Tull, 494 S.E.2d at 857. He later argued that the 911 service was not "public
business." Id. at 857-58. This Court rejected such arguments, finding that the sheriff was a public
official and finding that the 911 system was a transaction of public business. Id. at 858.*

The Tull opinion indicated that constitutional officers are public bodies under the FOI
Act. In fact, this Court specifically referred to the sheriff's status as a constitutional officer in
holding that he was a public official:

Furthermore, Sheriff Brown is a public official, see Va. Const. art. VIL § 4, and

acts in that capacity when managing the 911 system. Thus, we conclude that the
911 Tape is an official record under FOIA.

Id. (emphasis added); accord Hilton v. Amburgey, 198 Va. 727, 96 S.E.2d 151 (1957) (finding
that a sheriff was a public officer because he was a constitutional officer); see also, Times-World
Corp. v. Wells, 32 Va. Cir. 239 (1993) (finding that records maintained by a constitutional officer
are "official records" under the FOI Act) (citing Associated Tax Service v. Fitzpatrick, 236 Va.
181, 372 S.E.2d 625 (1988)). Thus, it seems clear that constitutional offices are generally subject
to the FOI Act.
B. There is no reason to create a special exception for the Commonwealth's Attorney.
The Virginia FOI Act was designed to cover all government offices and officials. The
access provisions of the Act should be broadly construed and the exemptions should be narrowly
construed. The policy behind the Act is to give the public as much information as possible about

the government and how it works. Government officials are ultimately accountable to the public;

* However, the Court also found that the 911 tape was exempt from disclosure, even
though it was a public record under the FOI Act.
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it is the public's tax dollars that fund their work, and the work of government officials is
essentially work for the public.

There is no reason why a special exception should be made for the Commonwealth's
Attorney. All government officials should be accountable to the public for their actions. As one
court noted:

Public scrutiny accompanies all public servants. There is nothing unique about
prosecutors in this regard.

Massameno v. Statewide Grievance Committee, 663 A.2d 317, 335 (Conn. 1995). The FOI Act
was designed to cover all public officials, and no special exception should be made for the
Commonwealth's Attorney.

There are strong public policy reasons in allowing public access to documents held by
constitutional officers. The public has a strong interest in knowing how the Commonwealth's
Attorney's office operates; and the press, in its duty to inform the public, should not be barred
from obtaining information about the Commonwealth's Attorney or any other constitutional
officers. The Commonwealth's Attorney, in particular, holds a great deal of power in the state's
criminal justice system, and the public has a strong interest in following how the
Commonwealth's Attorney acts. As a prosecutor, the Commonwealth's Attorney has wide
discretion in deciding who to prosecute and how to handle various alleged crimes. The
Commonwealth's Attorney has broad discretion to decide whether to prosecute an alleged
criminal, which cases to pursue, and how to "prove up" the state's case. The only way the public
can evaluate how the prosecutor discharges his duties is to provide access to the documents

underlying the prosecution. The public must be able to see the information from law



enforcement officers that the prosecutor used to evaluate whether the prosecutor exercised good
judgment. Otherwise, if the public were shut out from obtaining such information and the
prosecutor were not accountable, the public may fear that a prosecutor could abuse his authority
or act in an inappropriate manner, as the following examples illustrate.

For instance, there have been recent allegations in New Jersey that police officers use
racial profiling in their law enforcement efforts, which has caused a public outrage. See "New
Jersey Profiling is Focus of State Probe," Deseret News, p.A6 (Nov. 22, 2000) and "Access Aids
Accountability," Imprint, p.3 (Nov. 2000), attached hereto at A-1 and A-3. The public has an
interest in knowing how the prosecutor handles cases where it appears that the defendant was
stopped merely because of his race. The public also has an interest in knowing whether and how
the state prosecutes police officers who have allegedly acted improperly.

As the attached article from Deseret News describes, a judge dismissed charges against
two police officers who were accused of racial profiling. The judge accused the prosecutors of
misconduct and of bowing to political pressure. There is no way for the public to know whether
the prosecutors acted properly or whether they indiscriminately pursued a case against those
officers without access to government records.

A similar issue was raised by the Wen Ho Lee case. See "FBI Seeks Computer Tapes in
Lee Case," The Washington Post, p. A14 (Nov. 29, 2000), attached hereto at A-4. As the article
notes, Asian-American groups accused the FBI of racial profiling and claimed that Dr. Lee was
charged with espionage only because he was of Taiwanese descent. The case became
controversial and prosecutors eventually accepted a plea bargain.

The Wen Ho Lee case is of great importance because it involved alleged espionage of



American nuclear secrets. The public interest in deterring spies is great. But the public must also
feel confident that the FBI is catching the actual spies and not guessing who they might be based
on ethnicity. The public must have an understanding of how the prosecutor's office works in
order to feel confident that it is making the right choices.

The public's interest in how the Commonwealth's Attorney's office works is further
illustrated by a recent case from Virginia. Last March, a 15-year-old girl was killed in a hit-and-
run accident in Fairfax, Virginia. The driver of the car was Jane Wagner, a well-like lawyer who
had once worked as a clerk at the courthouse. The father of the deceased girl was concerned that
Wagner would be given favorable treatment because of her connections. See "Bitterness Nearly
Rivals Grief," The Washington Post, p.B1 (Oct. 23, 2000), attached hereto at A-7. The father
accused the prosecutor's office of delaying the trial and failing to thoroughly investigate the case.
Id. Eventually, Wagner pleaded guilty to hit-and-run charges and was sentenced to a year in jail.
See "Lawyer Pleads Guilty to Hit-Run," The Washington Post, p.B1 (Nov. 1, 2000), attached
hereto at A-11. The sentence she received was more severe than the state guidelines
recommended for hit-and-run cases. Id. However, the victim's father was still angry that Wagner
had not been charged with manslaughter or vehicular homicide. Id.

The public will have to decide whether it believes that Wagner was properly brought to
justice or whether she received favorable treatment. But in order to instill public confidence, a
concerned citizen should be granted access to the police records in that case. If the records were
kept secret, there would always be a suspicion that the police or the prosecutors were hiding
something. Public policy favors access so that the public's questions, if any, can be answered.

There are other public policy reasons why the records of constitutional officers should be



subject to Virginia's FOI Act. If constitutional officers were not covered by the FOI Act, then the
public would have no right of access to basic financial records of the offices, showing how much
it spent on office supplies or other expenses. Because there is always a danger that some
unscrupulous employee might abuse government funds, the public would always have an interest
in having access to the agency's financial records to ensure the money was spent properly.

Because the public has such a strong interest in knowing how the Commonwealth's
Attorney's office operates, no special exception should be made for the Commonwealth's
Attorney.

CONCLUSION

The trial court's finding that the Commonwealth's Attorney is not a "public body" under
Virginia's FOI Act because it is a "constitutional office" was erroneous. Amici respectfully

requests that this Court hold that "constitutional officers" are "public bodies" under the FOI Act.

Respectfully submitted,

S. Mark Goodman, Esq.
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HEADLINE: FBI Seeks Computer Tapes in Lee Case; Scientist Says He Destroyed Data, but
Agents Search Landfill in New Mexico

BYLINE: Vernon Loeb; Walter Pincus , Washington Post Staff Writers
BODY:

Several dozen FBI agents have begun searching a public landfill in Los Alamos, N.M., in an
apparent attempt to locate seven computer tapes that former Los Alamos scientist Wen Ho Lee
says he destroyed.

The missing tapes, which contained nuclear weapons data, were at the heart of the
government's controversial prosecution of Lee earlier this year. He was freed from jail in
September after pleading guilty to one count of mishandling classified information and promising
to tell government investigators exactly what he had done with the tapes.

U.S. officials in Washington and New Mexico confirmed yesterday that a search related to the
Lee case was underway in a small portion of the landfill, which receives trash from Los Alamos
National Laboratory as well as from homes in Los Alamos and neighboring White Rock, where
Lee resides. But the officials declined to comment on the nature of the search, or to discuss what
Lee has told the FBI.

Under the terms of his plea bargain, the Taiwanese American scientist, 60, agreed to cooperate
fully, under oath, in 10 full days of questioning by the FBI, which began in mid-October. The
sessions are closed to the public.

After the first eight days of questioning, Lee and his attorneys agreed to extend the date for the
final two days of debriefing to the week of Dec. 11.

Mark Holscher, one of Lee's attorneys, declined to comment last night on the landfill search, but
said that Lee "continues to cooperate with the government.”

According to a government source familiar with the questioning, Lee has said that no one else

knew that he had either created the tapes or destroyed them. Thus, investigators must attempt
to find some physical evidence or be left only with Lee's word on the most important aspect of

the case, the source said.

The only other way to check the story will be to conduct a polygraph exam, which is permitted
under the plea agreement but only with Lee's approval of the polygrapher chosen to conduct the

A-4 12/8/00 5:22 PM
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Despite the criticism, FBI Director Louis J. Freeh told Congress in late September that the plea
agreement represented the government's best chance to determine what had become of the

missing tapes.

"From the moment we learned last year that our nation's nuclear secrets were on missing
portable tapes, we have had a central goal in this matter: to find out what happened to the
tapes,” Freeh said. "This was not just an FBI goal, or a Department of Justice goal, or a
Department of Energy goal--it was the goal of the entire national secunty leadership of our
government.”

LANGUAGE: ENGLISH

LOAD-DATE: November 29, 2000
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HEADLINE: Bitterness Nearly Rivals Grief; Fears That Justice Won't Prevail in Hit-and-Run
Case Fuel Father's Effort

BYLINE: Tom Jackman , Washington Post Staff Writer

BODY:

Young-ki Yoon was in Beijing last March, laying the groundwork for his teenage daughter to
someday run her own business, when he got a call from one of his employees. His daughter,
15-year-old Naeun Yoon, had been hit by a car as she walked along a highway in Great Falls.
She was dead.

Yoon, a successful business owner and developer, was overwhelmed. His only daughter, highly
intelligent and an exceptional artist, was gone, and all the information about her death was a
world away.

"l was in a desperate situation," Yoon recalled. "It seemed to me that | lost all aim and hope in
my life."

Yoon flew home to Seoul, then to Washington, and was driven directly to the spot on Route 7
where Naeun was struck, arriving 18 hours later. In agony, he fell to his knees and cried.

His confusion and bitterness were soon magnified. Yoon, 44, had never lived in the United
States and was unfamiliar with the legal system. He speaks almost no English. And he soon
learned that the woman accused of hitting his daughter and fleeing the scene was a well-liked
lawyer who had clerked in the courthouse where she would be prosecuted. Yoon feared that the
case would be quietly swept under the rug, his daughter ignored by a coterie of Fairfax County
lawyers.

"If they want to make the case fair, they should share information with the victim," Yoon said
recently through an interpreter. "But they don't try that."

Yoon alternates between moments of warm recollection of his daughter--a talented painter who
also played the cello--and rage at the investigation. Her memory motivates him to press for
justice.

"I know the power of a police investigation to prove things without witnesses," Yoon said. "If they
don't have that power, | want to do it by myself."

lof4 A= 12/8/00 5:09 PM
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So Yoon hired two prominent lawyers to protect his interests, but he fired them when he
suspected that they were part of a courthouse clique. He demanded and held numerous
meetings with the prosecutor but left even more suspicious. Yoon even met with Attorney
General Mark L. Earley (R), hoping to get the case moved from Fairfax.

Now, after two postponements, the trial of 30-year-old lawyer Jane L. Wagner is scheduled for
Oct. 31. As the date nears, Yoon's determination grows. He has hired another lawyer and a
private investigator and is distributing posters with Wagner's picture, looking for more information
on her whereabouts in the hours before the March 8 accident. The posters offer a $ 5,000
reward for information leading to a manslaughter or murder conviction--even though Wagner is
charged only with felony hit-and-run.

'l 'am not satisfied with the investigation or the prosecutor," Yoon said. "l want her [Wagner] to
have justice."

Wagner has an unlisted telephone number and could not be reached to comment.

Yoon believes that Wagner should be charged with involuntary manslaughter, a charge carrying
a stiffer penalty than a hit-and-run conviction. But prosecutors have said they would have to
show extensive erratic driving or intoxication to make such a charge stick.

Deputy Commonwealth's Attorney Raymond F. Morrogh, a veteran of many emotionally
wrenching cases, could only sigh at the mention of Yoon's name. He said he has met repeatedly
with Yoon and his attorneys--at the Yoon home, at various offices, even at the scene along
Route 7.

"We are working as hard as we can to get at the truth," Morrogh said. "But sometimes you don't
find what the victim's family wants you to find. We deal in evidence, not conjecture. My heart
goes out to the guy. It's a terrible loss."

Wagner's attorney, Rodney G. Leffler, said nothing untoward has happened. "While | understand
that the passage of time may arouse some suspicion," Leffler said, "the delay is attributable to
the workload of the state forensic lab and the lawyers' schedules. The prosecutor is proceeding
no differently in this case than in any other."

Not long after the accident, Wagner learned that she was pregnant with her first child. And in
July, her law firm, Cooley Godward, fired her.

"She will feel what a parent's feeling, that they lost a child," Yoon said upon learning of Wagner's
pregnancy. "If she is a right person, she must feel the feelings of the parents.”

The accident occurred on the shoulder of westbound Route 7, just before Utterback Store Road
in Great Falls, about 10:30 p.m. Sung Hee Yoon, Naeun's mother, testified at a preliminary
hearing in April that her two teenage children, Naeun and 14-year-old Yi Han Yoon, were
arguing and that she pulled her minivan onto the shoulder. Yi Han got out and began walking
east. After a few moments, Naeun got out and walked west.

Naeun was walking away from the front of the minivan as her mother watched. Then a silver car
suddenly swooped onto the shoulder and back onto Route 7. Naeun was gone. Her mother
testified that she thought Naeun had either been abducted or that she had jumped the guardrail
and was headed home through the woods.

2of4 A-8 12/8/00 5:09 PM
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With both teenagers out of her sight, Sung Hee Yoon drove to their home in Great Falls, hoping
her children had walked. Neijther had. She then returned to Route 7, where she found a Fairfax
police officer speaking with her son. Minutes later, they found Naeun at the bottom of an
embankment.

Two drivers who were on Route 7 at the same time testified that they saw a silver
Mercedes-Benz swerving across the highway, and one driver jotted down Wagner's license

plate. That driver, Doug Chapin, saw Wagner pull over a short time after the accident, talking on
a cellular phone.

Wagner's husband called police the next morning, reportedly after hearing news reports of the hit
and run. Investigators found Wagner's silver Mercedes, with a cantaloupe-size dent in the
windshield, in the driveway of their Sterling home.

Wagner wasn't arrested until the next day, March 10, more than 36 hours after the accident. She
told police she thought she hit a deer. Leffler said that afternoon that there is no requirement for
a driver to stop after hitting a deer, and he argued at a preliminary hearing that "there is no
evidence that this woman had actual knowledge of this offense."

Police filed the hit-and-run charge, a Class 6 felony, the lowest level. Morrogh said police have
spared no resources, seeking information about Wagner's drinking and driving that night to
support a manslaughter charge.

"We've checked bank cameras, phone records, bars and restaurants, credit card receipts,"
Morrogh said. "Nobody has come forward who may have been with her. We're not able to say
where she was." Police did learn that Wagner was at the QOld Brogue, an Irish pub in Great Falls,
but did not run up a large bill and left hours before the accident. Yoon has been trying to hang
posters with Wagner's picture in various Fairfax bars in recent days, hoping to track her activities
after leaving the Old Brogue.

After Wagner was indicted in May, the case seemed to languish, increasing Yoon's suspicions.
No judge in the area wanted to hear the case because Wagner had worked for F. Bruce Bach,
the chief judge of Fairfax Circuit Court, from 1996 until 1998. Bach even brought in a substitute
judge just to set a trial date.

The Virginia Supreme Court assigned a retired Henrico County judge, James E. Kulp, to the
case, but Kulp was unable to hear it on July 5, the original trial date. He continued the trial to
Aug. 28.

But lab reports on the physical evidence taken from Wagner's car were not completed until
mid-August, and Leffler said he wanted to have his own expert examine the reports. Kulp
granted a second continuance to Oct. 31.

Meanwhile, Young-ki Yoon waits.

He had moved his family to Great Falls from Seoul last December, while he remained in Korea,
so that Naeun could attend an American high school. From an early age, Naeun had shown
extraordinary ability in drawing and painting, and Yoon wanted her to attend an American
college. They had picked out the Parsons School of Design in New York City, Yoon said, for her
to study fashion design.

3of4 12/8/00 5:09 PM
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Yoon thought that his daughter might go into the jewelry business after college. He was in
Beijing, scouting for a possible manufacturing plant, when Naeun was killed.

"I was so sorrowful," Yoon said, "and had a very anxious time until | arrived" in Virginia. Once

here, he said, "my despair got deeper and deeper after | saw her body and realized that | can
neither see her nor touch her anymore."
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HEADLINE: Lawyer Pleads Guilty to Hit-Run; Woman Sentenced to Year In Girl's Death on
Route 7

BYLINE: Tom Jackman, Washington Post Staff Writer
BODY:

The lawyer who swerved off a Fairfax County highway in her Mercedes and killed a 15-year-old

girl one night last March pleaded guilty to hit-and-run yesterday and was sentenced to a year in
the county jail.

However, the judge allowed Jane L. Wagner, 30, to postpone her jail term until March, after she
gives birth to a baby due in January. Visiting Circuit Court Judge James E. Kulp, of Henrico
County, also ruled that Wagner may enter a work-release program during her time in jail,
provided the Fairfax sheriff finds her eligible and she has a job.

Wagner was fired by her law firm this summer and automatically forfeits her law license in
Virginia as a result of her felony conviction.

Wagner spoke publicly yesterday for the first time about the death of Naeun Yoon, the Langley
High School student who was walking along the shoulder of Route 7 the night of March 8 when
she was struck and thrown over the guardrail. Wagner did not specifically mention her attorney's
assertion that Wagner thought she hit a deer, but she maintained that she did not purposely
leave Yoon to die.

"I did not know, nor did | ever imagine," Wagner said, "that a person was involved in this
accident or that a life was taken. | know in God's eyes this is the truth. But | made a mistake
when | didn't stop the car."

Kulp then asked Wagner why she was driving erratically, sliding across the lanes of Route 7 for
several miles, as witnesses testified at a preliminary hearing in April.

"I don't have any excuse for my driving," Wagner said. "l didn't know | was swerving."

Rodney G. Leffler, Wagner's attorney, said she was on her cell phone much of the night, but
Wagner said, "I'm not going to make excuses that | was on a cell phone."

In sentencing Wagner, Kulp said: "Ms. Wagner maintains she was unaware she had struck the
young girl. The court believes Ms. Wagner has convinced herself it didn't happen. But the

10f3 A-11 12/8/00 5:07 PM



LEXIS@®-NEXIS® http://www.nexis.com/research/search/do...z& md5=c047d55300b5 |cce87091059b32549 3¢

20f 3

evidence contradicts Ms. Wagner's belief."

State guidelines called for a sentence of zero to six months in jail, which Kulp found insufficient.
He imposed a term of five years in prison, with four years suspended, and placed Wagner on 10
years' probation. He also ordered her to perform 500 hours of community service.

Had Kulp imposed more than a year of incarceration, Wagner, who was a law clerk in the
Fairfax courthouse from 1996 to 1998, would not have been eligible to stay in the county jail or
be on work release. ‘ ‘

Unlike nearly all other defendants after sentencing, Wagner was allowed to walk back into a jury
room with Leffler rather than leave through the courtroom doors. Sheriff's deputies then took a
sample of her blood, as is done for all convicted felons in Virginia.

Leffler said Wagner, who had a large contingent of friends and former clerks on hand to support
her, sobbed at the conclusion of the three-hour hearing. "She was tearful and she asked, 'How
will | take care of my baby?' " Leffler said.

Yoon's father, Young-ki Yoon, who attended the hearing, said the sentence was not surprising,
given the charge of hit-and-run. He repeated his contention that Wagner should have been
charged with manslaughter or vehicular homicide, but Deputy Commonwealth's Attorney
Raymond F. Morrogh said the available evidence did not support a stiffer charge.

Through an interpreter, Young-ki Yoon said of Wagner: "l don't think her conscience was there to
admit to her guilt. Because of what Jane Wagner said and [because] she's not true to her
conscience, she should be punished."

Young-ki Yoon, who moved his family to Virginia from South Korea in December, testified about
his daughter during the hearing, frequently glaring at Wagner and addressing his comments to
her.

The Yoon family plans to file a civil lawsuit against Wagner within two weeks, said their attorney,
Michael Choi.

Sung Hee Yoon, Naeun Yoon's mother, testified in April that she was driving her family's minivan
toward their home in Great Falls on March 8 after a Tysons Corner shopping trip with Naeun and
her 14-year-old brother, Yi Han. The teenagers began arguing, and Sung Hee Yoon said she
pulled over to the gravel shoulder on westbound Route 7 near Utterback Store Road to calm
them down.

Instead, Yi Han climbed out and began walking east on the shoulder. Naeun implored her
mother to leave her brother behind and head home, Sung Hee Yoon testified. When the mother
refused, Naeun got out of the van, too, walking west.

Naeun was still within the hazy range of the van's headlights when a silver Mercedes swooped
onto the shoulder, then back onto the highway, Sung Hee Yoon said. She did not see what
happened to her daughter.

Two other motorists--who testified they had seen the Mercedes "driving all over the road," in
one's words--heard or saw parts of the accident but did not see Naeun get hit.
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Morrogh told the judge that Wagner's cell phone records indicated she was in Washington from
about 1 to 6 p.m. that day, but police could not determine where. A credit card receipt from
Wagner's husband, from the Old Brogue pub in Great Falls, was timed at 8:36 p.m., for $ 14.83.
Morrogh said he "had reason to believe" Wagner had been at the pub that night.

Morrogh said that Wagner then drove to Tysons Corner to meet a friend "“to discuss a business
deal" but that he did not show up. Cell phone records indicated she called the friend before and
after the accident, Morrogh said. She was driving back toward her home in Sterling when the
incident occurred.

Four friends testified on Wagner's behalf, including a childhood pal who called her "a caretaker,

always looking out for family and friends." Leffler said he submitted 160 character reference
letters to the judge.
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