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IN THE SUPERI OR COURT FOR THE STATE OF ALASKA

THI RD JUDI Cl AL DI STRI CT AT ANCHORAGE

ANDREE McLEQD,
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Capacity as CGovernor of Al aska,
and the OFFI CE OF THE GOVERNOR
OF ALASKA,

Def endant s.
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COWMPLAI NT
FOR DECLARATCRY AND | NJUNCTI VE RELI EF
SEEKI NG PRESERVATI ON OF PUBLI C RECORDS

| NTRODUCT! ON

1. This is a civil action that seeks a declaratory judgnment
t hat defendants Sarah Palin and Ofice of the Governor of Al aska
(hereinafter “Office of the Governor) have a nondi scretionary
duty to conply with the Al aska Public Records Act, A S. 40.25.110
et seq., by making available to plaintiff Andree McLeod emails
t hat defendant Palin and enpl oyees of defendant O fice of the

Governor have sent on their private email accounts regarding the



conduct of official business of the State of Al aska, rather than
on the email accounts they have been given by the State of Al aska
for the purpose of conducting official business. This action also
seeks a mandatory injunction directing defendants Palin and
Ofice of the Governor to conply with the Public Records Act.
PARTI ES

Plaintiff

2. Plaintiff Andree McLeod is a resident of Anchorage,
Al aska, a thirty-year resident of the State of Al aska, and a
former vice chair of the Al aska Republican Party for House
District 24.

3. Pursuant to A S. 40.25.110, on Cctober 1, 2008 plaintiff
Andree McLeod filed a public records request wth defendant

O fice of the Governor that inter alia requested defendant O fice

of the Governor to provide to plaintiff MLeod a copy of the
foll ow ng public records:

Every email that, from Decenber 4, 2006 to the date of
your receipt of this public records request, was sent

to or fromsarah_pali n@ov. state. ak.us, as well as to

or fromevery other email account that the State of

Al aska has issued to you for the purpose of conducting
of ficial business of the State of Al aska.

Every email that, from Decenber 4, 2006 to the date of
your receipt of this public records request, was sent
to or from gov.sarah@ahoo. com gov. pali n@ahoo.com or
any other private email account that you have used

if the subject of the email involves, or is in any way
related to, the conduct of official business of the
State of Al aska.



Every email that, from Decenber 4, 2006 to the date of
your receipt of this public records request, was sent
to or fromfek9wnr @ahoo.com or any other private
emai | account that Todd Palin has used if the

subject of the email involves, or is in any way rel ated
to, the conduct of official business of the State of
Al aska.

Def endant s

4. Defendant Sarah Palin is the Governor of Al aska. Pursuant
to Article Ill, Section 16, of the Al aska Constitution, defendant
Pal in has a nondiscretionary duty to faithfully execute the | aws
of the State of Al aska, including the Public Records Act.

5. Defendant O fice of the Governor is the agency of the
government of the State of Al aska headed by defendant Sarah
Palin. The Public Records Act inposes a nondiscretionary duty on
enpl oyees of defendant O fice of the Governor to conply with the
requi renents of that Act.

STATEMENT OF FACTS

A. Wth the Knowl edge of Defendant O fice of
t he Governor Defendant Sarah Palin and
Enmpl oyees of Defendant O fice of the Governor
Have Used Their Private Email Accounts to
Conduct O ficial Business of the State of
Al aska.

6. The Public Records Act, A S. 40.25.115(d)(1), inposes a
nondi scretionary duty on the State of Alaska to create an emi
account systemfor its officials and enpl oyees that protects the
security and integrity of the information systens of public
agenci es, including defendant O fice of the Governor, and of

i nformati on systens shared by public agencies.
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7. On Decenber 4, 2006 when defendant Sarah Palin becane
Governor of Al aska the State of Al aska di scharged the
nondi scretionary duty described in paragraph no. 6 by providing
defendant Palin with an official, secure email account
(hereinafter “state emai|l account”) for the purpose of enabling
defendant Palin to conduct official business of the State of
Al aska.

8. Rather than using her state email account, throughout her
t wo-year tenure as Governor of Al aska, defendant Sarah Palin, as
a matter of routine, has used, and, on information and belief,
continues to use, (at least) two private email accounts -
gov. sarah@ahoo. com and gov. pal i n@ahoo. com - to conduct
of ficial business of the State of Al aska.

9. On June 17, 2008 plaintiff Andree McLeod filed a
request pursuant to the Public Records Act in which she
requested defendant Office of the Governor to provide her
with copies of emails and other public records sent by or to two
enpl oyees of defendant O fice of the Governor, Frank Bail ey and
| vy Frye, because plaintiff MLeod believed that M. Bailey and
Ms. Frye had used public resources of defendant O fice of the
Governor to engage in partisan political activities.

10. In a letter dated July 18, 2008 Linda Perez, the
Adm ni strative Director of defendant O fice of the CGovernor,

informed plaintiff Andree McLeod that defendant O fice of the



Governor was partially approving and partially denying her public
records request by providing to plaintiff MLeod many of the
public records she had requested, but w thholding or redacting
public records that contained “confidential or privileged
information”, as well as docunents that are not “public
records” as defined by AS 40.25.220(3).

11. Defendant O fice of the Governor then provided plaintiff
Andree McLeod wth four boxes of email and tel ephone records,

nmost of which had been redacted. Wth respect to the records
plaintiff MLeod was provided of emails that defendant Sarah
Palin had sent or received, all but one had been sent by or to

def endant Palin on her yahoo.com private email accounts, rather

than on her state enmmil account.

12. Because in her letter dated July 18, 2008 Linda Perez,
the Administrative Director of defendant O fice of the Governor
informed plaintiff Andree McLeod that defendant O fice of the
Governor was w t hhol ding docunents that are not “public
records” as defined by A S. 40.25.220(3), on information and
bel i ef, defendant Sarah Palin has commingled in her private enuil
accounts emails that relate to her conduct of official business
of the State of Alaska and emails that relate to defendant
Palin s activities as a private citizen. Assum ng so, other than

by readi ng each email sent to or from defendant Palin on her



private email accounts to determne into which category it should
be placed, unlike emails sent to or fromdefendant Palin on her
state emai|l account, there is no way for defendant O fice of the
Governor to know whether a particular email sent to or from
def endant Palin on her private email accounts is a public record.
For that reason, on further information and belief, defendant
Ofice of the Governor withheld fromdisclosure to plaintiff
McLeod emails that were public records to which plaintiff MLeod
is entitled.

13. The fact that defendant O fice of the Governor has
al | oned defendant Sarah Palin to use her private email accounts
to conduct official business of the State of Al aska has
conprom sed the ability of the State of Alaska to conply with
A.S. 40.25.115(d) (1) by protecting the security and integrity of
the informati on system of defendant O fice of the Governor was
confirmed when, on or about Septenber 15, 2008, a hacker group
cal l ed “Anonynous” broke into defendant Palin’s
gov. pal i n@ahoo. com private emai|l account and posted screen shots
of emails fromthat account on the Internet. Several of the
emai | s Anonynous posted were emails whose subject |ines indicated
that they involved official business of the State of Al aska,
including an email to which defendant Palin had attached a draft
letter to California Governor Arnold Schwarzenegger, as well as

emai | s | abel ed “Confidential Ethics Matter,” *“Request for



I nformati on and Docunents,” and “DPS’ (the acronymfor the Al aska
Department of Public Safety).

14. Many of the redacted emails that defendant O fice of the
Governor provided to plaintiff Andree McLeod in the
af orenenti oned four boxes of email and tel ephone records indicate
on their face that defendant Sarah Palin and enpl oyees of
defendant O fice of the Governor sent the emails w thout
redaction to defendant Palin’s husband, Todd Palin, at his
f ek9wnr @ahoo private enmail account, even though M. Palin is not
an enpl oyee of the State of Al aska and has - or should have - no
i nvol venent in the official business of the State of Al aska. In
addi tion, defendant O fice of the Governor also provided to
plaintiff MLeod a | og that described approximately 1,100 emails
t hat defendant O fice of the Governor w thheld fromdisclosure on
the ground of deliberative process executive privilege, even
t hough the log indicates that many of those emails were sent to
Todd Palin. On information and belief, Todd Palin has routinely
attenpted to influence the conduct of official business of the
State of Al aska by sending fromhis private email accounts emails
to defendant Sarah Palin on her private email accounts, thereby
circunventing the Public Records Act.

B. Defendant Sarah Palin’'s Use of Her Private

Emai | Accounts to Conduct O ficial Business

of the State of Al aska Threatens the Loss
and | nproper Disclosure of Public Records.



15. The hacki ng by Anonynous into gov.sarah@ahoo is
evi dence that when she has used her private email accounts to
conduct official business of the State of Al aska, defendant Sarah
Palin risked the destruction of public records and the
unaut hori zed di scl osure of confidential information contained in
public records. Defendant Palin’s failure to keep public records
safe and secure violates A S. 40.25.120, which requires
protection of confidential information fromdisclosure to the
public, as well as the Records Managenent Act, A S. 40.21.010 et
seq., which requires all public records to be nmaintained and
preserved. In addition, when it discovered that Anonynous had
hacked gov. sarah@ahoo. com Yahoo (on information and belief, at
defendant Palin’s direction, or with her know edge and
concurrence) deactivated defendant Palin’s yahoo.com private
emai | accounts, preventing access to, and risking the destruction
of public records sent to and fromthose accounts. In that
regard, Yahoo has internal procedures that automatically and
permanent|ly purge deleted emails, as well as emails from accounts
t hat have been cl osed. Al so, when an enail is deleted by the
owner of a Yahoo private email account, Yahoo renoves the emi
fromits storage systemw thin days or, at nost, nonths. And
Yahoo retains in its storage systemenunils sent to or froma
cl osed private email account for only a limted period of tine.

16. Defendant Sarah Palin’s use of her private email
accounts to conduct official business of the State of Al aska al so
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threatens the integrity and preservation of public records in yet
anot her way, since emails in private email accounts often are

del eted after a certain period of tine. So unless on a regular
basi s defendant Palin takes affirmative action to archive emails
sent by or to her on her private enmail accounts in order to
ensure their proper categorization as public records - and
consequent preservation - there is substantial |ikelihood that
the records will be lost. If no back-up tape exists, the records

may be gone forever.

C. At Both the Direction of, and Wth the Know edge
and Concurrence of, Defendant Sarah Palin, Enployees
of Defendant O fice of the Governor Have Intentionally
Used Their Private Email Accounts in Order to Protect
Communi cations I nvolving Their Conduct of Oficial
Busi ness of the State of Al aska From Di scl osure
Pursuant to the Public Records Act.
17. When defendant Sarah Palin took office as Governor of
Al aska, enpl oyees of defendant O fice of the Governor who had
been hired by defendant Palin exchanged email nessages in which
t hey di scussed between thensel ves the benefits of using their
private email accounts to conduct official business of the State
of Al aska. One enployee explicitly noted that email nessages sent
to defendant Palin’ s BlackBerry “would be confidential and not
subj ect to subpoena.” In another email exchange the enpl oyees
suggested that defendant Palin was intentionally not using her

state emai|l account, and had instructed enpl oyees of defendant



O fice of the Governor not to send emails to her on that account.
In an emai|l sent February 7, 2008, Frank Bail ey, defendant
Palin s director of boards and conm ssions, sent defendant Palin
a nmessage on her state email account. An enpl oyee of defendant

O fice of the Governor who had received M. Bailey' s enui
promptly emailed M. Bailey: “Frank, This is not the Governor's
personal e-mail account,” to which M. Bailey in an email he sent
to that enpl oyee responded, “Woops!”. In an exchange of emails
in March 2008 an enpl oyee of defendant O fice of the Governor
asked if she would be audited or “dinged in any way” if her
personal and state email accounts both routed to the sanme device,
stating “I would gladly buy ny own Bl ackberry if it and its

contents were truly mne. Any thoughts here?” Ten mnutes |later,

the Director of the Division of Finance sent the enpl oyee an
emai |l in which he advised that defendant O fice of the Governor
was waiting for guidance on confidentiality issues from attorneys
in the Al aska Departnment of Law, but that using a personal
Bl ackberry made an audit much less likely. The enpl oyee
subsequently forwarded a copy of that email exchange to def endant
Palin and to Todd Pali n.
D. The Unknown Status and Vol une of Public Records

Located in Defendant Sarah Palin’s Private Email

Accounts and in the Private Email Accounts of

Enpl oyees of Defendant O fice of the Governor Raise

Further Concerns About the Integrity and Preservation
of Those Records.
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18. Throughout her two-year tenure as Governor of Al aska
def endant Sarah Palin has not taken any steps to preserve emails
in her private email accounts that involve her conduct of
of ficial business of the State of Al aska. When Anand Dubey, the
Director of the Enterprise Technol ogy Services Division of the
Al aska Departnment of Adm nistration, recently was asked by the
Anchorage Daily News whet her his agency had copies of the emails
in defendant Palin’'s private email accounts, he responded: “If
you are asking do we have those e-mails, then the answer is no.
We don't control Yahoo or Grail or Hotrmail or anything |ike
that.” After interview ng other enployees of the State of Al aska,
the Anchorage Daily News further reported:

Just how nmuch of the state's business does Palin
conduct through her Bl ackBerrys? Her chief of staff
didn't respond to that question. But she often is

gl ued to her devi ces.

No one in the Palin adm nistration could say if
t he governor is saving her Yahoo e-mails.

[Ivy] Frye [an enployee in the Ofice of the
Governor who received copies of emails in which
ot her enpl oyees di scussed whet her use of private
emai | accounts would avoid the risk of public

di scl osure] did not respond to requests for
conment .

19. G ven defendant Sarah Palin’ s repeated use of her
private email accounts to conduct official business of the State
of Al aska for the express purpose of shielding her comruni cations
fromdisclosure pursuant to the Public Records Act, there is a

substantial risk that public records that are subject to the
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public records request that plaintiff Andree McLeod has filed
wi th defendant O fice of the Governor and that is described in
paragraph no. 3 may be | ost or destroyed by Yahoo and ot her

| nt ernet conpani es that have issued private email accounts to
def endant Palin and enpl oyees of defendant O fice of the

Gover nor .

CLAI M FOR RELI EF
(I'njunction - Public Records Act)

20. Plaintiff Andree McLeod incorporates paragraph nos. 1
t hrough 19 by reference.

21. The emails described in paragraph no. 3 that are the
subj ect of the public records request that plaintiff Andree
McLeod has filed with defendant O fice of the Governor are

“public records” as that termis defined in A S. 40.25.220(3)

that A.S. 40.25.110 grants plaintiff MLeod the right to inspect.

22. A'S. 40.25.125 states:

A person having custody or control of a public record
who deni es, obstructs, or attenpts to obstruct, or a

person not having custody or control who aids or abets

anot her person in denying, obstructing, or attenpting
to obstruct, the inspection of a public record subject

to inspection under A S. 40.25.110 or 40.25.120 may be

enj oi ned by the superior court from denying,

obstructing, or attenpting to obstruct, the inspection

of public records subject to inspection under A S.
40. 25. 110 or 40.25.120. A person may seek injunctive
relief under this section w thout exhausting the
person’s renedi es under A S. 40.25.123 - 40. 25. 124.
23. By purposefully using her private email accounts to
conduct official business of the State of Al aska defendant Sara
Pal i n and enpl oyees of defendant O fice of the Governor who are
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subject to the supervision and control of the State of Al aska
have deni ed and obstructed the inspection by plaintiff Andree

McLeod of the public records described in paragraph no. 3.

PRAYER FOR RELI| EF

Werefore, plaintiff Andree McLeod requests that the court:
(1) Issue a declaratory judgnent that each email described
in paragraph no. 3 of the conplaint is a “public record” as
defined in A S. 40.25.220(3);
(2) Issue a tenporary restraining order, prelimnary
i njunction, and permanent injunction conpelling
(A) defendants Sarah Palin and O fice of the Governor
to preserve all emails (including attachments thereto)
described in paragraph no. 3 of the conplaint by archiving
such emails (and attachnents) in a manner consistent with
the requirements of A S. 40.21.010 et seq. so that they wll
be avail able to defendant O fice of the Governor for the
purpose of enabling it to conply with plaintiff Andree
McLeod’ s public records request;
(B) defendant Sarah Palin and enpl oyees of defendant
Ofice of the Governor to stop using their private enai
accounts to conduct official business of the State of
Al aska;
(C defendant Palin and defendant O fice of the
Governor to retrieve all emails described in paragraph no. 3
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of the conplaint that have been intentionally or

automatically deleted by Yahoo and ot her Internet conpanies;

(3) Award plaintiff Andree McLeod her costs and reasonabl e
attorney’s fees incurred in this action; and

(4) Gant plaintiff Andree McLeod such other and further
relief as the Court deens just and proper.

DATED: COctober 1, 2008

Donald Craig Mtchell

Attorney for Plaintiff

14



