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1. My name is Gregg P. Leslie. I certify that I am licensed to practice before the District of 

Columbia. I further certify: 

a. I am not a party to any Commission case in any capacity, I do not have an 

attorney-client relationship with any person whose case has been referred to a 

Military Commission, I am not currently nor I am seeking to be habeas counsel 

for any such person, and I am not currently nor am I seeking to be next-friend for 

such person. 

b. I further state the submission is only to be considered for its value as an amicus 

brief and not for any other purpose to include as a brief on behalf of any specific 

party to any Commission proceeding. 

c. I certify my good faith belief as a licensed attorney that the law in the attached 

brief is accurately stated, that I have read and verified the accuracy of all points of 

law cited in the brief, and that I am not aware of any contrary authority not cited 
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to in the brief or substantially addressed by the contrary authority cited to in the 

brief. 

2. Issue Presented.  

a. Whether the government’s proposed protective order #2, namely its blanket 

prohibition on the reporting or disclosure by members of the news media of the 

identities of commission panel members, is an unconstitutional prior restraint on 

publication. 

3. Statement of Identity and Interest of Amicus Curiae.  

a. Amicus curiae The Reporters Committee for Freedom of the Press (“The 

Reporters Committee” or “amicus”) is a voluntary, unincorporated association of 

reporters and editors that works to defend the First Amendment rights and 

freedom of information interests of the news media. The Reporters Committee has 

provided representation, guidance and research in First Amendment and Freedom 

of Information Act litigation since 1970. 

b. As advocates for the rights of the news media and others who gather and 

disseminate information about issues that affect the public, amicus has a strong 

interest in ensuring that journalists’ ability to report on criminal trials of 

significant public interest and concern, perhaps chief among them the 

prosecutions of the alleged Sept. 11, 2001, attackers is not severely infringed by 

the imposition of an unconstitutional prior restraint on publication. 

c. Amicus also is concerned by the broad order’s restriction on access to panel 

commission members once they have been discharged — a newsgathering avenue 

that is destroyed by the empanelment of an anonymous commission. Perhaps 
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more significantly, though, such an order is contrary to the First Amendment right 

to open criminal trials and the public’s right to receive information. 

d. As such, amicus respectfully urges this Court to deny the government’s proposed 

protective order #2. Alternatively, it requests that the Court require a narrow 

tailoring of the order so that it would not prohibit indefinitely the reporting or 

disclosure by members of the news media of commission panel members, the 

identities of whom were obtained through lawful means, including panel 

members’ decisions to publicly identify themselves.           

4. Statement of Facts. 

a. Amicus hereby incorporates by reference the Statement of Facts contained in AE 

014D, Defense Supplement to Defense Response to Government’s Motion for 

Order to Protect Unclassified Discovery Material Where Disclosure Would Be 

Detrimental to the Public Interest, dated 24 May 2012.    

5. Legal argument. 

Amicus recognizes that certain interests, including fair trial rights, protection of 

undercover officers or witnesses and other law enforcement interests, national security and state 

secrets and the privacy of certain parties, may justify a judicial decision to refuse to release 

certain information prior to and during a trial. However, an order that prohibits disclosure of 

such information indefinitely and presumably well beyond a trial has ended and these interests 

are no longer an issue is unconstitutionally overbroad. Moreover, to the extent the government’s 

proposed protective order #2 seeks to punish journalists who publish the identity of a panel 

commission member obtained through lawful means, it is an unconstitutional prior restraint upon 

publication.      
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I. The government’s proposed protective order #2, namely its blanket 

prohibition on the reporting or disclosure by members of the news media of 

the identities of commission panel members, is an unconstitutional prior 

restraint on publication that strikes at the heart of the First Amendment. 

 

The U.S. Supreme Court has stated that prior restraints on speech and publication are “the 

most serious and the least tolerable infringement on First Amendment rights.” Neb. Press Ass’n 

v. Stuart, 427 U.S. 539, 559 (1976). Almost 50 years prior to its landmark decision in Nebraska 

Press Association v. Stuart, and indeed well before the development of modern First Amendment 

jurisprudence, the Court had already recognized the serious dangers presented by such orders. 

See Near v. Minnesota, 283 U.S. 697, 713 (1931) (“[I]t is the chief purpose of the guaranty [of 

the liberty of the press] to prevent previous restraints upon publication.”). Any prior restraint on 

expression, according to the Court, is presumptively unconstitutional, and a very heavy burden 

rests on the party seeking to restrain the news media. N.Y. Times Co. v. United States, 403 U.S. 

713, 714 (1971) (per curiam); Bantam Books, Inc. v. Sullivan, 372 U.S. 58, 70 (1963).     

It has been generally, if not universally, considered that the chief purpose of the First 

Amendment was “‘to prevent all such previous restraints upon publications as had been 

practised [sic] by other governments.’” Patterson v. Colorado, 205 U.S. 454, 462 (1907) 

(quoting Commonwealth v. Blanding, 20 Mass. 304, 313–14 (1825)). It was to reject such 

practices — indeed, to drive them to extinction — that the First Amendment was enacted. This 

“distaste for censorship — reflecting the natural distaste of a free people — is deep-written in 

our law.” Se. Promotions, Ltd. v. Conrad, 420 U.S. 546, 553 (1975). Even in those cases where 

the First Amendment does not mandate that the government release information to the press and 

others, it holds inviolate their independent efforts to obtain that information for themselves and 

their right to publish the information once they have it. As Justice Stewart has explained, “[s]o 
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far as the Constitution goes, the autonomous press may publish what it knows, and it may seek to 

learn what it can.” Potter Stewart, “Or of the Press,” 26 Hastings L.J. 631, 636 (1975).   

The heavy presumption against the constitutional validity of a prior restraint can be 

overcome “only in ‘exceptional cases.’” CBS, Inc. v. Davis, 510 U.S. 1315, 1317 (1994) 

(Blackmun, J., in chambers) (quoting Near, 283 U.S. at 716). So powerful is the presumption    

that the Supreme Court has never affirmed the imposition of an order enjoining the news media 

from publication of information — not even in cases where the countervailing interests included 

the protection of military secrets,
1
 the Sixth Amendment rights of criminal defendants

2
 or 

confidential or proprietary business information.
3
 Indeed, three U.S. Supreme Court justices have 

expressed the view that only military information vital to the country’s combat efforts in a time 

of war could ever justify such a restraint. See Neb. Press Ass’n, 427 U.S. at 572, 591 (Brennan, 

J., with whom Stewart and Marshall, J.J. join, concurring in the judgment). 

Consistent with this robust free press guarantee envisioned by the Constitution’s Framers, 

the Supreme Court has consistently struck down restrictions that punish the publication of 

lawfully obtained truthful information — the type of information the news media would obtain 

from, for example, the inadvertent disclosure by court officials of the identities of commission 

panel members or by panel members’ willingness to publicly identify themselves. In 

summarizing the combined import of several prior decisions on the issue, the Court in 1979 

                                                           
1
 N.Y. Times Co. v. United States, 403 U.S. 713, 714 (1971) (refusing to enjoin publication of the 

“Pentagon Papers,” a classified study detailing the history of the United States’ decision-making 

process as to its policy on the Vietnam War). 

 
2
 Neb. Press Ass’n v. Stuart, 427 U.S. 539, 570 (1976). 

 
3
 CBS, Inc. v. Davis, 510 U.S. 1315, 1318 (1994) (Blackmun, J., in chambers).  
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announced a principle that ultimately governs the news media’s rights here: “[T]hese opinions … 

all suggest strongly that if a newspaper lawfully obtains truthful information about a matter of 

public significance then state officials may not constitutionally punish publication of the 

information, absent a need to further a state interest of the highest order.” Smith v. Daily Mail 

Publ’g Co., 443 U.S. 97, 103 (1979); The Fla. Star v. B.J.F., 491 U.S. 524, 541 (1989) 

(“[W]here a newspaper publishes truthful information which it has lawfully obtained, 

punishment may lawfully be imposed, if at all, only when narrowly tailored to a state interest of 

the highest order[.]”).        

The prior restraint in this case is particularly suspect because it seeks to enjoin 

publication of information that numerous courts have found is subject to a First Amendment 

right of public access. United States v. Wecht, 537 F.3d 222, 238–39 (3d Cir. 2008) (holding that 

the media had a presumptive First Amendment right of access to the names of both trial jurors 

and prospective jurors prior to empanelment of the jury); United States v. Quattrone, 402 F.3d 

304, 312 (2d Cir. 2005) (invalidating as unconstitutional a judge’s order forbidding the media 

from publishing the names of jurors revealed in open court); ABC, Inc. v. Stewart, 360 F.3d 90, 

102 (2d Cir. 2004) (finding that an order barring the media from attending the voir dire 

examinations of potential jurors in a highly publicized securities fraud prosecution infringed on 

their First Amendment right of access to criminal proceedings); United States v. Antar, 38 F.3d 

1348, 1364 (3d Cir. 1994) (reversing a trial court’s sealing of the transcript of voir dire 

proceedings where the judge failed to make findings that harassing or intrusive interviews of the 

jurors were occurring or intended, as required by the First Amendment); United States v. 

Doherty, 675 F. Supp. 719, 723 (D. Mass. 1987) (holding that under the First Amendment, 

jurors’ names and addresses must be made public); In re Disclosure of Juror Names & 
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Addresses, 592 N.W.2d 798, 808 (Mich. Ct. App. 1999) (finding that the First Amendment 

grants a qualified post-trial right of public access to juror names and addresses); State ex rel. 

Beacon Journal Publ’g Co. v. Bond, 781 N.E.2d 180, 192 (Ohio 2002) (same). 

Where the right of public access to judicial proceedings and records is anchored in the 

First Amendment, the presumption of openness may be overcome “only by an overriding interest 

based on findings that closure is essential to preserve higher values and is narrowly tailored to 

serve that interest.” Press-Enterprise Co. v. Superior Court, 464 U.S. 501, 510 (1984). 

Assuming, arguendo, that “protecting national security, ensuring the physical safety and privacy 

of individuals, and preserving the interests of justice” are “public interests” that sufficiently 

justify imposition of the drastic measure, AE 014 at 10, the government’s proposed protective 

order is insufficiently narrowly tailored to serve those interests. Specifically, it would impose 

disciplinary actions or other sanctions against journalists who publish the identity of a panel 

commission member obtained through lawful means, including a panel member’s decision to 

publicly share, through an on-the-record interview with the news media, his or her thoughts or 

impressions about the proceeding. Moreover, the proposed order’s lack of a time limitation 

means such public comments would be barred even years after the commission rendered its 

decision and the identities of panel members potentially entered the public domain. Because such 

an order would severely infringe the news media’s ability to engage in their constitutionally 

protected newsgathering role, it cannot withstand scrutiny under the standards required by the 

Supreme Court.   
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II. The government’s proposed protective order #2 prevents newsgathering and 

is contrary to the First Amendment right to open criminal trials and the 

public’s right to receive information.  

 

A. The U.S. Supreme Court has recognized the public’s interest in knowing 

how justice is administered, particularly in criminal trials. 

 

Open judicial proceedings are fundamental to our legal system and our liberty. As a 

matter of constitutional, statutory and common law, courts have consistently held that judicial 

proceedings must be conducted in public. 

In Richmond Newspapers, Inc. v. Virginia, 448 U.S. 555 (1980) (plurality opinion), the 

U.S. Supreme Court established beyond a reasonable doubt that the public and press have a First 

Amendment right to open criminal trials. The Court stated that “a presumption of openness 

inheres in the very nature of a criminal trial under this Nation’s system of justice.” Id. at 573. 

Through open judicial proceedings, the news media are able to provide public scrutiny into and 

understanding of the judicial process.  

“A responsible press has always been regarded as the handmaiden of effective 

judicial administration, especially in the criminal field. Its function in this regard 

is documented by an impressive record of service over several centuries. The 

press does not simply publish information about trials but guards against the 

miscarriage of justice by subjecting the police, prosecutors, and judicial processes 

to extensive public scrutiny and criticism.” 

 

Neb. Press Ass’n, 427 U.S. at 559–60 (quoting Sheppard v. Maxwell, 384 U.S. 333, 350 

(1966)).
4
  

                                                           
4
 Sheppard v. Maxwell provides strong evidence that historically, the names of jurors were 

widely known, particularly in smaller communities. In that case, which involved a suburban 

Ohio physician accused of killing his wife, three Cleveland newspapers printed the names and 

addresses of the 75 prospective jurors called for the 1954 trial. Sheppard v. Maxwell, 384 U.S. 

333, 342 (1966). 
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 Such openness must apply to all aspects of the trial, including access to jurors
5
 once they 

have been discharged — a newsgathering technique that is stymied by the empanelment of an 

anonymous commission. As the exclusive triers of fact, jurors are a crucial component of a 

criminal trial, vested with the authority to determine the guilt or innocence of the accused. As 

such, the public has an interest in knowing about the jurors who serve as representatives of their 

community or, in this case, their country. “It is important for the public to receive information 

about the operation of the administration of justice, including information about the actual people 

who do render justice in the truest sense of the word.” Doherty, 675 F. Supp. at 723. By 

interviewing jurors following a trial, the news media are able to discover and inform the public 

about the makeup of the panel.  

 Jurors may want to speak with the news media to respond to allegations of misconduct or 

public criticism of their verdict. As representatives of their communities, jurors have a right to 

speak freely with the news media to inform the public of their thoughts regarding the trial for 

which they served. “‘Every freeman has an undoubted right to lay what sentiments he pleases 

before the public; to forbid this, is to destroy the freedom of the press[.]’” Near, 283 U.S. at 713–

14 (citation omitted). Permitting all other members of the public to speak to members of the 

news media, while denying this same right to members of a jury, prevents the public from better 

understanding the judicial process through the experience of the actual individuals who rendered 

the verdict.  

 Banning interviews of jurors also deprives the public of information that may be cathartic 

for a community devastated by a crime. “When a shocking crime occurs, a community reaction 

                                                           
5
 Amicus’ use of the term “juror” throughout this brief extends to military commission panel 

members as well.    
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of outrage and public protest often follows (citation omitted). Thereafter the open processes of 

justice serve an important prophylactic purpose, providing an outlet for community concern, 

hostility, and emotion.” Richmond Newspapers, Inc., 448 U.S. at 571. Juror interviews help the 

public better understand the outcome of a trial and provide “therapeutic value” to a community 

significantly impacted by a criminal act. Id. at 570. And perhaps no other crime devastated this 

national community more than the terrorist attacks that claimed nearly 3,000 civilian lives and 

continue to elicit a flood of emotions in people worldwide nearly 11 years later.  

 As the Supreme Court has recognized, “[t]he operation of the … judicial system itself[] is 

a matter of public interest, necessarily engaging the attention of the news media.” Landmark 

Commc’ns, Inc. v. Virginia, 435 U.S. 829, 839 (1978). Through juror interviews, the public can 

examine how the judicial system operates and how justice was administered by the jury. In order 

for the judicial system to maintain the public’s trust and “confidence that standards of fairness 

are being observed[,]” it is imperative that the public be able to obtain information from jurors 

about the trial and scrutinize its processes. Press-Enterprise Co., 464 U.S. at 508.  

 In this sense, the timing of juror interviews is critical. In this case, the government’s 

proposed protective order prohibits commission panel members from speaking with the news 

media indefinitely. This prior restraint on speech and “[t]he loss of First Amendment freedoms, 

for even minimal periods of time, unquestionably constitutes irreparable injury.” Elrod v. Burns, 

427 U.S. 347, 373 (1976). Immediately after trial is precisely the time in which any possible 

misconduct should be brought to light. This is particularly true in a justice system plagued by 

legal struggles and widespread criticism of its lack of legitimacy and fairness. If the public is to 

have any faith in the justice administered by military tribunals, it needs to have confidence that 

any misconduct that may occur in the earliest proceedings under the revamped procedures is 
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exposed and resolved. “People in an open society do not demand infallibility from their 

institutions, but it is difficult for them to accept what they are prohibited from observing.” 

Richmond Newspapers, Inc., 448 U.S. at 572.  

B. Journalists use juror interviews to expose misconduct, educate the public 

and serve as a check on the judicial process. 

 

Under normal circumstances, a journalist may approach any person to ask about a matter 

of public concern. That person is free to speak or not speak to the reporter. Journalists rely on 

this same type of interaction with discharged jurors to provide the public with vital information 

about the judicial system. To prevent this contact by empaneling an anonymous commission 

destroys a critical newsgathering avenue.  

The importance of juror interviews cannot be ignored, and examples of their public 

benefit can be found in recent headlines. For example: 

 In June, a pair of New York Times reporters relied on a juror interview to convey the 

strength of the state’s evidence and lack of doubt among jurors as to the guilt of former 

Pennsylvania State University assistant football coach Jerry Sandusky, who was 

convicted of 45 counts of sexual abuse of young boys. Joe Drape & Nate Taylor, Juror 

Says Panel Had Little Doubt on Sandusky’s Guilt, N.Y. Times, June 24, 2012, at D1, 

available at 2012 WLNR 13145419.
6
 Although a private investigation later revealed that 

high-ranking university officials covered up the abuse, the statements from the juror, a 

graduate of Penn State, helped assure the public that not every person affiliated with the 

school maintained such strong loyalty in the face of such grim accusations. According to 

                                                           
6
 To facilitate access to secondary sources, “WLNR,” or Westlaw NewsRoom, citations are 

provided whenever possible. 
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the juror, there was little debate about Sandusky’s guilt among the jurors, who found the 

accounts from the eight victims who testified — and particularly the testimony of a then-

graduate assistant who said he interrupted a sexual assault against a young boy in the 

showers at the university’s football center — “emotional and wrenching.”  

 Morning-television interviews of several jurors in the John Edwards trial in June helped 

explain why the panel was unable to convict the former U.S. senator and presidential 

candidate of federal campaign finance charges. Secrets Revealed by John Edwards 

Jurors, Wall St. J., June 1, 2012. The jurors interviewed said that although they believed 

Edwards was guilty of at least some of the charges against him, there just wasn’t enough 

evidence to convict, pointing to testimony by key prosecution witness Andrew Young as 

particularly problematic. While the public’s confidence in the jury system may have been 

bolstered by the foreman’s statement that the panel worked hard, “challeng[ing itself] 

every bit of the day,” it may simultaneously have been undermined by other juror 

statements about purported flirting between Edwards and one of the alternate jurors and 

the alternate jurors’ color-coordinated outfits. “Really we sat in a room for eight hours. 

… We talked about wardrobe and it ended up we started wearing the same colors,” a 

juror explained.  

 Last year, ABC News gained insight into the jury’s rationale behind its shocking acquittal 

of Casey Anthony of charges that she killed her 2-year-old daughter — a verdict that 

sparked national outrage and concerns about violence toward the panel members. Mary 

Kate Burke et al., Casey Anthony Juror: “Sick to Our Stomachs” over Not Guilty 

Verdict, ABC Nightline, July 6, 2011. According to one juror’s exclusive interviews with 

ABC News, no juror was willing to speak to the news media in the hours immediately 
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following the verdict because reaching the decision was a difficult moment for the panel. 

“[W]e were sick to our stomach to get that verdict. We were crying, and not just the 

women. It was emotional and we weren’t ready. We wanted to do it with integrity and not 

contribute to the sensationalism of the trial,” she said. An alternate juror revealed that the 

jury refused to convict Anthony because the prosecution failed to prove how the infant 

died. Another alternate said he believed the child’s death was just a horrific accident and 

that the defendant was a good mother. He said he would have delivered the same verdict 

had he participated in the deliberations and that he was shocked by the public outcry over 

the trial’s outcome. “The prosecution failed to prove their case and there was reasonable 

doubt. Again, they didn’t show us how [the victim] died. They didn’t show us a motive. 

I’m sorry people feel that way. ... These were 17 total jurors. They really listened to this 

case and kept an open mind,” the alternate juror said.       

 And the public benefit of juror interviews is no less evident in news reports of terrorism 

prosecutions much like the ones at issue here. In a January 2003 article, New York Times 

correspondent Benjamin Weiser used extensive juror interviews to report on the trial of four men 

convicted of conspiring with Osama bin Laden in the 1998 bombings of two American 

embassies in East Africa. Benjamin Weiser, A Jury Torn and Fearful in 2001 Terrorism Trial, 

N.Y. Times, Jan. 5, 2003, at A1, available at 2003 WLNR 5248103. While the jury convicted 

the men of conspiracy, there were not enough juror votes to impose the death penalty. 

 By using juror interviews, the reporter provided the public with an understanding of what 

it was like to serve on a high-profile death penalty case of national importance. The article not 

only described the makeup of the jury but the conditions under which the jurors worked. It also 
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described the juror questionnaire used in a death penalty case, how each juror ranked the strength 

of his or her position on the death penalty on a 1 to 10 scale and how each juror ultimately voted. 

 Interviews with jurors also demonstrated how they responded to making such an 

important decision regarding the execution of four convicted terrorists. Two jurors consulted 

pastors, in violation of the judge’s directive not to seek outside advice. Another juror described 

how he feared retaliation by Islamic terrorists. And yet another juror explained how the court 

was confused over his position on the death penalty during jury selection. During these 

interviews, jurors were able to reflect on their decisions. The most vocal juror in favor of 

executing the defendants explained that in hindsight she was glad the jury did not vote in favor 

of death since the Sept. 11 attacks may have been viewed as retaliation for its decision.     

 More recently, a Washington Post article described the frustration present in the jury 

room as 12 men and women decided whether Zacarias Moussaoui, the only person convicted in 

the United States in connection with the attacks on the World Trade Center and Pentagon, should 

pay for his crime with his life. Timothy Dwyer, One Juror Between Terrorist and Death, Wash. 

Post, May 12, 2006, at A1, available at 2006 WLNR 8134005. The alarmingly candid report, 

which was based on an interview with the jury forewoman about a week after the trial ended, 

described an intense several days that culminated in the near breakdown of the deliberation 

process after the lone juror who consistently voted against the death penalty refused to share his 

arguments for doing so with the panel so that it could investigate and evaluate them as a group. 

The forewoman said in her interview with The Post reporter that ultimately the panel voted 11 to 

1, 10 to 2 and 10 to 2 in favor of the death penalty on three terrorism charges for which 

Moussaoui was eligible for execution. A unanimous vote on any one of them would have 

resulted in a death sentence. Moussaoui, a French citizen who in 2005 pleaded guilty to taking 
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part in a broad al-Qaida conspiracy to crash airplanes into U.S. buildings, including his stated 

plan to fly a fifth hijacked plane into the White House on Sept. 11, was instead automatically 

sentenced to life in prison.   

 The forewoman said fellow jurors vetoed her suggestion of sending a note to the 

presiding judge informing her that the jury was “not holding deliberations in the true sense of 

deliberations,” in favor of a plan for the whole group to raise anti-death penalty arguments so 

that the anonymous lone dissenter would not feel isolated or “ganged up on.” After three days of 

further deliberations during which the dissenter still did not identify himself or raise any issues, 

the jury delivered its verdict — a decision that the forewoman said left her displeased with the 

outcome and still processing the experience several days later. “I felt that many of us had been 

cheated by the anonymity of the ‘no’ voter. We will never know their reason. We will never be 

able to hold their reason up to the light and the scrutiny of evidence, fact, and law,” she said. 

“We don’t know whether we covered all of the cons in the deliberations. Our sense was this was 

a done deal for that person and whoever that person is, they were consistent from the first day 

and their point of view didn’t change.” Another juror The Post interviewed prior to speaking 

with the forewoman said he voted for life in prison because he thought that Moussaoui’s role in 

the attacks was marginal. 

 Although that juror declined to discuss the deliberations further, the forewoman’s 

interview provided rare insight into the process by which the jury reached its decision, including 

the description of jurors removing photographs by famed photographer Ansel Adams off the 

walls so that they could hang posters they had created to keep track of the evidence. At the end 

of each day, they would carefully rehang the photos, she said. She described the jurors’ rejection 

of the defense team’s argument that Moussaoui was mentally ill, agreeing instead that the 
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defendant, although he sometimes engaged in “bizarre” behavior, was “intelligent, smart, crafty 

and a great manipulator” who could have prevented at least part of the Sept. 11 attacks had he 

not lied to the FBI after his August 2001 arrest. “We were very exacting. We were very careful,” 

the forewoman said of the jury’s methodical evaluation of the evidence. “And I think because of 

the emotional nature of 9/11 that we went out of our way to be driven by evidence, facts and 

inferences beyond reasonable doubt.”  

 It is worth noting that in both of these cases — like the restriction in the government’s 

proposed protective order in this case — the identities of the jurors were withheld from public 

disclosure.
7
 In the case of The New York Times report, the newspaper made contact with one 

juror in a public setting and through that juror made contact with several others, who, in turn, 

helped put the paper in touch with the majority of the remaining jurors. In the case of The 

Washington Post article, the forewoman contacted the newspaper, and the interview was 

conducted on the condition of anonymity by a reporter who recognized her from the trial. The 

article does not indicate how the juror who said he voted for life in prison was identified. Had 

these unexpected encounters not occurred, however, the articles could not have been written or 

published, and the public would have been deprived of perhaps the most enlightening 

perspectives during two criminal trials of significant public interest and concern worldwide. As 

                                                           
7
 Unlike the government’s proposed protective order in this case, however, restrictions in the 

prosecutions discussed above were limited only to public disclosure of the jurors’ identities and 

presumably did not impose sanctions on journalists who lawfully obtained and published such 

information. In fact, the judge presiding over the Moussaoui trial — in denying several reporters’ 

request that she tell jurors, as they prepared to leave the courthouse at the end of the trial, of the 

public’s interest in knowing how the jury reached its verdict and the news media’s offer of a 

place away from the courthouse for interviews — informed the panel, “[y]ou are not required to 

speak. But I am not gagging you because I can’t. You have got a First Amendment right to speak 

as well.” Stephen Ohlemacher, Judge Rejects Request for Post-Verdict Interviews from 

Moussaoui Jurors, Associated Press, Apr. 26, 2006.  
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such, the government’s proposed effective censorship of both commission panel members and 

the news media should not be permitted. Indeed, “without some protection for seeking out the 

news, freedom of the press could be eviscerated.” Richmond Newspapers, Inc., 448 U.S. at 576 

(quoting Branzburg v. Hayes, 408 U.S. 665, 681 (1972)).  

 For the foregoing reasons, amicus respectfully urges this Court to deny the government’s 

proposed protective order #2. Alternatively, it requests that the Court require a narrow tailoring 

of the order so that it would not prohibit indefinitely the reporting or disclosure by members of 

the news media of commission panel members, the identities of whom were obtained through 

lawful means, including panel members’ decisions to publicly identify themselves. 
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