VIRGINIA: IN THE CIRCUIT COURT FOR ARLINGTON COUNTY

COMMONWEALTH OF VIRGINIA

V. Case No. CR11000771, 772, 773

MICHAEL ARMIN GARDNER

b e R e

BRIEF IN SUPPORT OAMIOTION TO INTERVENE

To GAIN ACCESS TOCERTAIN SEALED JUDICIAL RECORDS

SUMMARY OF ARGUMENT

This Motion petitions the Court for access to ghdecuments. First, there is a copy of
the transcript of a public court hearing in a cnalimatter. Second, there is a Motion to
Dismiss the charges against this Defendant basedarpatory evidence introduced to the
Court in open court and fully argued in open courfhird, there is the Commonwealth’s
Motion to Seal and any transcript, it if existsapfjlument to the Court. All documents have
been sealed in the face of constitutional rights @mmon law rights to the contrary without
notice or opportunity to the press or public tchleard on the issue and without written,
reviewable decisions citing the reasons why seadingarranted. This is plain error.

Because these rights are presumed and are diffitccal’ercome, the case law in Virginia
and the Fourth Circuit requires an adversarialihgawith the press and/or public’s

representativelsefore sealing or closure takes place. The burdenaidfps on the party



moving for closure and the burden is on the cauprovide a written evaluation of all factors,
including the alternatives to closure, and if clesis ordered, an explanation about why only
closure will be effective and the alternativesltwsare will not be. If this “due process” for the
public has not been provided, the sealing ordetsisnicase have been granted improvidently.
Therefore, an expedited hearing must follow thegion, to be scheduled at the earliest
feasible possibility for the Court, the Parties #md Petitioner.
STATEMENT OFFACTS

The Petitioner is the Falls Church News Presseakly newspaper published on

Thursdays with a circulation of 17,000 readers a&ild3/'s Crossroads, Sleepy Hollow, Pimmit
Hills, Lake Barcroft, and the City of Falls Chunagions. Washington, D.C. and Arlington are
also areas of distribution. Nicholas F. Bentorh&s founder, owner, publisher and a frequent

reporter in its news columns. Mr. Benton startpdhe Falls Church News Press in 1991 to

provide these communities with solid news covem@gevents of local importance. The
newspaper qualified as a “newspaper of generallaition” in 1992 and so is recognized by the
Commonwealth to publish legal notice advertisingis a full voting member of the Virginia
Press Association. The Falls Church City Counad twice named this newspaper as the
Business of the Year.

The Falls Church News Press has covered the stdingse criminal charges in print and

on the web at fcnp.com

This criminal case involves charges against theband of a public official in the City of
Falls Church. The Defendant, Michael Gardnerherged in connection with alleged sexual
activity involving three girls reportedly under tage of thirteen.

The Defendant was arrested in June of 2011. Iin dyreliminary hearing was held in



the Juvenile and Domestic Relations District Catiffalls Church City Hall. That hearing that
was held open by the presiding judge, Judge ESthggins. The Defendant was then indicted
by a Grand Jury. In October, 2011, the resuliSNA testing first were reported incorrectly,
then corrected by an uncontradicted press releasedefense counsel. On Tuesday, December
20", the defense moved to dismiss the charges aghmflefendant. Arlington County Circuit
Court Judge Joanne F. Alper, after a hearing imapeirt, denied the motion and sealed the
contents of the defense Motion to Dismiss. ThistiBaer requested a copy of the transcript of
that open hearing from the M.A.R. Reporting Servid®n February 1) the Commonwealth’s
Attorney filed a motion for an order to seal thenscript of the December 2®earing and an
Emergency Order was signed that day by Chief JMdijeam T. Newman, then delivered to the
Reporting Service. On information and belief, @@mmonwealth’s Motion for a Sealing Order
was filedex parte and did not or has not appeared in the file fa tase.

On information and belief, the girls were namedhie courtroom during the hearing on
the Motion to Dismiss. This Petitioner has notlmited the names, nor will it, as a matter of
policy. This policy is customary among news rejpgraigencies in Falls Church and
through-out the area and will be followed, everutjfiothe alleged victims’ names are known to
a number of people who are not directly involvedhie case.

In short, the ability to confirm important factsaut proceedings in this case has been

mooted by the Court, even after discussion of fantsnames has taken place in open court.



ARGUMENT
|. STANDING TO INTERVENE DEPENDS UPON A DISTINCT BODY OF CONSTITUINAL LAW
In 1980, in the U.S. Supreme Court held that tieeepresumed First Amendment right
of public access to a criminal trial that is prdpexercised when courts treat “the press” as a

surrogate for the public.__Richmond Newspapers,\In¥irginia, 448 U.S. 555, 573 (1980).

(“Richmond I") A second court access case followackly. In 1982, the U.S. Supreme
Court reiterated that the right of access can Ieighed only by a “compelling government
interest” and if closure is to take place, it mostas narrow and as short as possible. (Globe

Newspaper Co. v. Superior Court, 457 U.S. 596, ®06{1982). The high court next ruled in

favor of access to the transcript of a closed do& in Press Enterprise v. Superior Court, 464

U.S. 501 (1984) ("*PE I"). The same publisher cdraek to the Supreme Court in 1986 to
obtain a holding that access to a preliminary Imganas on the same footing as the criminal trial

itself in Press Enterprise v. Superior Court, 478. 1 (1986) (“PE II"}}

In Richmond I, the Virginia trial court’s order for closure was reverséd. Undeterred,
some courts continued to close proceedings. &ethriminal cases in Virginia, suppression

hearings were closed, giving the Virginia Suprenoeir€the opportunity to think about its earlier

In the meantime, the U.S. Supreme Court had rujeéhat a New York newspaper seeking
access to a preliminary hearing. Gannett Co. v.adg®ale, 443 U.S. 368 (1979).
Acknowledging a “common law right” of access talsi the decision held that the Sixth
Amendment does not create a right for the presgahtic to attend a criminal trial and left the
First Amendment unresolved. Court observers niaghtlude that the decisions mentioned
above were a reaction against that outcome. Aauptd a LEXIS report, Gannett has never
been explicitly over-ruled, but it has been sevgliglited by these subsequent rulings that the
First Amendment is not only a consideration, buduscome determinative.

?In this particular case, the Virginia Supreme Cdnad declined to accept the petition of the
Richmond Newspapers, Inc. 1979 Va. LEXIS 307; SlMé.. Rep. 1545 (Va. Sp. Ct. 1979).



position again. _Richmond Newspapers v. CommonWwgeai? Va. 574 (1981), (“Richmond

II"). The state Supreme Court not only followee fiederal Supreme Court’s ruling, but took
the opportunity to spell out what foundations muestaid before a trial court may issue a closure
order. “Before closing a pretrial hearing, thaltdourt should consider whether there are
alternatives available which would eliminate theslihood of prejudice to the accused. While
there are fewer alternatives available at pretiniah at trial, (citations omitted) they should be
explored before closure is employed.” Id. at 5890.

Thus the constitutional law recited here crediesstanding of the press to intervene in
this criminal case. “Intervention is necessargite@ substance to the qualified right of access

discussed herein. Gannedtipra, 443 U.S. at 401 (Powell, J. concurring).” Richmddl at 590.

“[W]e recognized in Richmond Newspapers the righd aewspaper to intervene in a criminal
proceeding for the sole purpose of challenging@udicourt's ruling which closed criminal

proceedings. [‘Richmond 1I"] at 590.”_Hertz v. Tes-World Corp., 259 Va. 599, 609 (Va.

2000).

We have adopted and applied the principles andlatds articulated in

Richmond Newspapers | (sic). Eschewing a FirseAdment analysis in
[Richmond 1], we declared orders closing prelimynaearings in three criminal
cases unconstitutional under Article I, Sectiondfzhe Virginia Constitution,

and we held that ‘intervention [by the public] scessary to give substance to the
gualified right of access’ (Footnote omitted.)

Shenandoah Pub. House, Inc. v. Fanning, 235 \&.Z% (Va. 1988).

Il. PROCEDURES TAFOLLOW PRIOR TO CLOSURE OR SEALING
Before closing a procedure, or as it logicallydols, before sealing a transcript to an
open event in a criminal trial or motions filed wihe court, the trial court is required by

Virginia and Fourth Circuit case law to take stdpst do not include secret motions axgarte



orders. What is required is public notice, an opputy for an adversarial hearing, reasoning
stated in a written decision, consideration of oaar remedies and if applicable, stated reasons
for rejecting alternatives to closure.

For intervention to take place, the public mustehagtice of the closure motion.
[contra, Gannett v. Depasquale 443 U.S. 668, 4919)1(suggesting that notice
be limited to those in the courtroom at the timeéhaf closure motion)]. For this
reason, motions to close a hearing should be nmadkeiting and filed with the
court before the day of the hearing involved, dregublic must be given
reasonable notice that a closure hearing will belooted. (Footnote omitted).

At the hearing on closure, the burden will be aaroving party to show that an

open hearing would jeopardize the defendant's tmhtfair trial. Id. The

interveners, however, shall have the burden of gigpthat reasonable

alternatives to closure are available. Id. Upomreng a closure order, the trial

judge shall articulate on the record his findingst the evidence supports the

moving party's contention that an open hearing dgeopardize the defendant's

fair-trial rights, that alternatives will not pratethese rights, and that closure will

be effective in protecting them. (Citation omitted)
Richmond Il at 589-591

The Fourth Circuit requires similar standards asatter of constitutional law. When
there is a motion for closure or a consideratiowléther to close, first, the trial court must give
the public adequate notice that the sealing of nh@sus may be ordered. Second, the trial court
must provide interested persons a hearing beferedbrt makes its decision. Third, if the trial
court decides to close a hearing or seal documiémtgist state its reasons on the record,

supported by specific findings. Finally, the comdist state its reasons for rejecting alternatives

to closure. _In re Knight Publishing Co., 743 F2Z&1, 234-235 (1984). The court reviewing or

considering sealing or closing a document or aihgamust make separate findings on each
closure and should treat the sealing of documertisa same way.
If the district judge decides that any documehtsugd remain sealed, he must

make ‘sufficiently specific’ findings on a documdmt-document basis to show
that the three substantive prerequisites to closave been satisfied -- that there



is a substantial probability (1) that public prodegs would result in irreparable
damage to defendant's right to a fair trial, (3t tho alternative to closure would
adequately protect this right, and (3) that closuoeld effectively protect it.

Associated Press v. United States Dist. Court famtCDist., 705 F.2d 1143, 1147 (9th Cir. Cal.

1983).
[ll. THE BENEFITS OF PUBLIC ACCESS
The reason for these strict requirements is sirtiaythe right of access to criminal trials
weighs so heavily. It is based on long Englist American traditions of openness and the

function of public oversight of the courts.___Glddewspaper Co. v. Superior Court, 457 U.S.

596 (1982). Open criminal trials and all attendanatceedings help the public understand that a
crime will be vindicated and that the prosecutidefense and the court are handling their duties
properly. This value was acknowledged even by@henett court.

There can be no blinking the fact that there igs@ng societal interest in public

trials. Openness in court proceedings may imprbeeguality of testimony, induce

unknown witnesses to come forward with relevartirtemy, cause all trial

participants to perform their duties more consceoergly, and generally give the

public an opportunity to observe the judicial syste

Gannett Co. v. DePasquatepra at 383.

The fact that preliminary, suppression and otlearimgs end most criminal trials is a
significant consideration. “If members of the palare to be able to evaluate the work of trial
judges, prosecutors, and public defenders in tin@ral justice system, there must be access to

pretrial proceedings which are the only proceedmag$in the great mass of criminal causes.”

Buzbee v. Journal Newspapers, Inc., 297 Md. 6§M80 1983)
Most important in a case like this one, the comityismiemotional reaction to the crime is

expected andespected by open proceedings.



This openness has what is sometimes describetcasnanunity therapeutic
value." [Richmond | ] at 570. Criminal acts, espdigiviolent crimes, often
provoke public concern, even outrage and hostilitig in turn generates a
community urge to retaliate and desire to havegestone. (Citation omitted.)
Whether this is viewed as retribution or otherwssgrelevant. When the public is
aware that the law is being enforced and the cafustice system is functioning,
an outlet is provided for these understandabletiacand emotions. Proceedings
held in secret would deny this outlet and frusttatebroad public interest; by
contrast, public proceedings vindicate the concefrike victims and the
community in knowing that offenders are being bidug account for their
criminal conduct by jurors fairly and openly setztt(Citations omitted.) "People
in an open society do not demand infallibility fraheir institutions, but it is
difficult for them to accept what they are prohgoitfrom observing."[Richmond 1]
at 572. Closed proceedings, although not absolptelgiuded, must be rare and
only for cause shown that outweighs the value ehoess. (Citation omitted.)

Press-Enterprise v. Superior Court of Californg4 4).S. 501, 509 (1983) (“PE I").

On information and belief, a critical Motion todbniss was filed in a presumably open
case file, discussed in open court, then sealed.information and belief, the transcript of the
hearing itself was sealed, “until the motion carnbard on its merits.” Exhibit 1. The
Commonwealth’s motion was also sealed, so neitteCommonwealth’s reasons nor the court’s
reasoning are available to the public or to a rewig court. “. .. to allow the public to vieweh
trial without any knowledge of what has taken plpoeviously would make the right of access

granted in Richmond Newspapers [Richmond I) a koboe.” Richmond I, at 588.

IV. SPECULATIONS ON THEREASONS FORCLOSURE ANDALTERNATIVES TO CLOSURE

And so, the public and this Petitioner, who areassned about this case, have been left to
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speculate. Itis clearly not the burden of thesitioner to prove the argument for an open
procedure. But the posture of this case at the embmequires speculation so that possible
reasons for closure can be considered.

Frequently the criminal defendant moves for clesespecially during preliminary and
suppression hearings, arguing that public heamvasdd threaten the Sixth Amendment right to a
fair trial. But here the Defense is not the paetyuesting closure. Since these sealed documents
concern arguments in the Defendant’s favor, ibggdal that most of the information in the
transcript and the sealed motions would raise @mfegs in his favor. After false broadcast
reports, the defense was able to issue an uncatedgress release that refuted the error.
(Exhibit 2 “Attorney Says DNA Test Shows Sperm IstWichael Gardner’s” fcnp.com,
Wednesday, October 12, 2012.) Even if these adsswere the result of a defense motion, the
reviewing court would have to find a genuine thitead fair trial, explain why alternatives to
closure would not be effective against that theewt explain why closure would be effective. If
the thought is to delay release of these documantiisa jury is seated, or to delay until after the
Motion to Dismiss is decided, the delay itself irdps on the First Amendment right, thus any
delay must be justified on the same grounds.

. . . We perceive in the magistrate's assessmaasgia misapprehension and

undervaluation of the core first amendment valugtalte. This is most directly

reflected in his perception that public disclosumemediately after a jury is
selected, of the basis for his earlier change ntieeuling and of the proceedings
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themselves necessarily would protect the rightcokas asserted by representatives
of the press and public. In the magistrate's eggeegiew, the only effect of his
closure order, as so shaped, was a "minimal datagtcess to the materials upon
which a judicial decision was made and to the jadli@asoning behind the
decision.This unduly minimizes, if it does not entirely overlook, the value of

"openness’ itself, a value which is threatened whenever immediate access to

ongoing proceedings is denied, whatever provision is made for later public

disclosure.

In re Charlotte Observer, 882 F.2d 850, 856 (4th 1889) (Emphasis supplied.)

Always there is the apprehension that it will l[f@cllt to find an “untainted” jury,
because there has been news coverage of this ddge.argument has not been not viewed
favorably. “We have noted earlier that pre-triabficity, even if pervasive and concentrated,
cannot be regarded as leading automatically aedeny kind of criminal case to an unfair trial.”

Neb. Press Ass'n v. Stuart, 427 U.S. 539, 565 (18%6). The rule is that neither the venire nor

the ultimate jury is required to be entirely ignaraf information about this crime, the arrest and

the criminal proceedings. For example,

. . . a community newspaper published an articletatays before the defendant’s
trial reporting that the defendant’s wife had beenvicted of our first degree
murders as his accomplice. [Buchanan v. Commorthje288 Va. 389, 384
(1989). The fact that some seated jurors wereewfathis evidence was held not
to deny the defendant an impatrtial jury. . . ljiste simple to have those potential
jurors who have heard of the case approach thehtamt some more specific
guestions in private.

In the matter of the Application and Affidavit farSearch Warrant, 923 F.2d 324 @ir. 1190).

Even before the trial starts, “[t]hrough voir dire a court can identify those jurors whose
prior knowledge of the case would disable them fremdering an impartial verdict. . . The First
Amendment right of access cannot be overcome bgdhelusory assertion that publicity might

deprive the defendant of that right. And any limida must be ‘narrowly tailored to serve that



interest.” Press-Enterprise I, supra, at 510.” $2festerprise Co. v. Superior Court, 478 U.S. 1, 14

(U.S. 1986). Jury instructions are regarded agjamtool for trial courts.

By way of illustration, after virtually all prettdl events in another criminal trial were held
in the judge’s chambers in Patrick County Circuau@, the Virginia Court of Appeals held that
the judge then conducted the trial in a way thattdeith any influence from the coverage of the
trial. The Court detailed with approval the tijiadige’s regular instructions to a jury.  But
because the trial court had closed the multipletpaéevents, the Court of Appeals’ approval
ended.

We hold in the present case that the trial cougidein conducting closed

proceedings without sufficient "overriding intereatticulated in the record,

without first conducting a hearing on the mattexd avithout narrowly tailoring its

closure order. Accordingly, the order of the taalrt closing the proceedings to

the press is reversed . . . .

In re Times-World Corporatiosupra at 330. [the mandamus part of the ruling was oveetd in

Hertz v. Times-World Corporation, 259 Va. 599 (2§J00

“Unless the record shows to the contrary, it iségoresumed that the jury followed an

explicit cautionary instruction. . . ." Alber v. @mnonwealth, 2 Va. App. 734, 741, 347 S.E.2d

534, 538 (1986) (quoting LeVasseur v. Commonwea®, Va. 564, 589, 304 S.E.2d 644, 657

(1983)).”
Id. at 329.

After a five year old girl was kidnaped from a goomity Christmas party, the
investigation and eventually the charges againklCidughes received wide attention from news
media in the Northern Virginia and Washington, Dx€jion. When the district court gave local

news publishers access to the affidavits underlgisgarch warrant for the defendant’s car, the



defendant appealed to the Fourth Circuit. Writabhgut preserving an untainted jury, the federal
court appeals held that instructed jurors can lged, barring plausible evidence to the contrary.

The judicial system is entitled to respect thacaltfaculties of those citizens who
give of their time as jurorst verges upon insult to depict all potential jurors as
nothing more than malleable and mindless creations of pre-trial publicity. Jurors
can be skeptical about the sort of information am&d in the paragraph at issue
here and are not necessarily naive to the faliyodf various police investigative
techniques. They are also quite capable of coretamgrupon the evidence
presented before them in open court, especiallynvagenonished by appropriate
instructions of their sober responsibility to do so

In re Application & Affidavit for a Search Warraré23 F.2d 324, 330 (4th Cir. Va. 1991).

The third consideration - the most important -wigether the alleged victims can be
protected from letting “everyone” know who they.ar®n information and belief, the names of
these children were used in the hearing on thedvidb Dismiss. If that report is true, everyone
in the courtroom that day knows who these childnen Nothing except their own personal
sense of compassion prevents non-party obsen@rsrigpeating the names. Even assuming that
news publishers will not follow a common policykeep the names secret, each of the documents
being sought here can be redacted to remove theafithese little girls. In this case, the
Petitioner has promised in writing that it will n@peat the children’s names. (Exhibit 3
“Gardner Case Judge Seals Transcript of Open HEdFGNP.com, Wednesday, February 15,
2012.) If the court chooses not to trust this sinailar policies, redaction is available.

Redaction as a remedy is narrow, effective and well short of a sealing order.

However, aside from the fact that there is notlandhe record showing the reasons for

these sealing orders, the burden is not on thisdter to prove that openness is warranted.

Openness is presumed. The burden rests entirglyeomoving party or on this Court, if the



documents were sealeda sponte. The burden, after an adversarial hearing, isHferCourt to
discuss the reasons for closure or sealing thatesgh the important constitutional principles at
stake, to explain with reference to specific faatd to explain why narrower solutions will not
address the articulated problems.
V. COMMON LAW RIGHT OFACCESS

Virginia statutory law regarding access to coilesfis based on the common law of the
Commonwealth.

Except as otherwise provided by law, any recordispapers of every circuit court

that are maintained by the clerk of the circuitrit@hall be open to inspection by

any person and the clerk shall, when requestedistucopies thereof, except in

cases in which it is otherwise specially provided.

Va. Code Ann. § 17.1-268

In Shenandoah Publishing v. Fanning, 235 Va. 298§), the Virginia Supreme Court

notes that the origin of this concept “extends badke Code of 1849 that references Acts of the
Assembly "1820-21, p. 104, ch. 74, § 1." Construlmglanguage of the statute as it has endured
for more than a century, we conclude that the Gdmessembly intended to recognize the
generally accepted common-law rule of openness@ddclare its power to make statutory

exceptions to the rule.”__Shenandoah Pub. HouseyvlirFanning, 235 Va. 253, 258 (1988). The

common law right of access appliegudicial records. These were defined in a subsequent

Virginia Court of Appeals decision.

3 An potential anamoly appears in Virginia Code 81870, providing that preliminary hearings
in sex offenses cases can be closed by the Coart orotion by the parties, without reference to
any of the law discussed here. However, Hertzme§-World Corporation, 259 Va. 599
(2000), makes it clear that when the cause isitoazcess to a preliminary hearing, newspapers
and the public have an appropriate remedy by ieteéng, rather than asking for a writ of




Included in the category "judicial records" wereé'pleadings and any exhibits or
motions filed by the parties and all orders entdngthe trial court in the judicial
proceedings leading to the judgment under reviéiv.at 257, 368 S.E.2d at 255.
The category of materials referred to as "prett@uments” consisted of "all data
assembled by the parties in the discovery procégsat 256-57, 368 S.E.2d at
255. Relying on Seattle Times Co., the Court hieid the "pretrial documents”
were not subject to the common law right of acckessat 261, 368 S.E.2d at 257.

In re Worrell Enterprises, Inc., 14 Va. App. 6781§Va. Ct. App. 1992), reversed on other

grounds by Hertzsupra, 259 Va. at 610.

This Motion seeks only judicial records.

The test for access under the common law is neatigtinguishable to the constitutional
test because the common law test requires consmed the constitutional background. The
common law right of access depends upon the “sdiswletion of the trial court,” but

[t]his discretion, however, is not open-ended. RBgthccess may be denied only if
the district court, after considering "the releviadts and circumstances of the
particular case", (footnote omitted et al.) anerafweighing the interests
advanced by the parties in light of the public iest and the duty of the courts”,
concludes that "justice so requires”. The courgsrdtion must "clearly be
informed by this country's strong tradition of agx&o judicial proceedings". In
balancing the competing interests, the court migst@ive appropriate weight and
consideration to the "presumption however gaugddvar of public access to
judicial records." Any denial or infringement oighprecious” and "fundamental”
common law right remains subject to appellate revim abuse.

In re Application of National Broadcasting Co., @52d 609, 613 (D.C. Cir. 1981).

The application of the tests on common law groumidishave the same result as those
applied on constitutional grounds.
CONCLUSION
The arguments above are based on clear and unamoisitpoldings, “black letter law” as

it were, from the highest federal and state coamtsintermediate appeals court. The multiple

mandamus. Id. at 609.



public interests in a criminal proceeding are tnedamental reason behind doctrines of public
access. In this case, those doctrines are ingneater force because the proceedings themselves
were held in open court. Nothing is availablexplain why the documents recording what was
said and what transpired were closed; no reasorofi@®d to keep the Motion to Dismiss a
secret. If the hearing was open, it follows tiat transcripts and judicial records (i.e. motions)
should be unsealed. As the perfectly natural ajid result of the nature of the crime and the
people involved, there is intense public interaghe way this trial is handled. Shutting down
documents after the fact not only is futile, iefliin the face of established law in Virginia amel t
Fourth Circuit that respects and protects this ipubterest.

Respectfully submitted,
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