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INTEREST OF AMICUS

The Reporters Committee for Freedom of the Preav@untary,
unincorporated association of reporters and edit@tsworks to defend the First
Amendment rights and freedom of information intesed the news media. The
Reporters Committee has provided representatiadagae and research in First
Amendment and freedom of information litigationc@rl970. The Reporters
Committee’s interest in this case is in presenangess to government meetings
throughout the country under the framework of operetings laws, which have
been enacted in the 50 states, Washington, D.@ bwthe federal government.

SUMMARY OF ARGUMENT

This Court should grant the Defendant-Appelleesitipa for en banc
review as it conflicts with decisions of the U.Sipgeme Court and involves a
guestion of exceptional importance in First Amendtaw. This case came
before the district court and a panel of this Camrtonstitutional arguments of
overbreadth and vagueness, and was decided atstieetDCourt on such grounds.
(App. to Appellant’s Br. at 90.) These are thalifianal arguments asserted when
challenging constitutionality of open meetings lase Kansas, ex rel., Murray v.
Palmgren, et al646 P.2d 1091, 1099 (Kan. 1982he Texas Open Meetings Act
survived this challenge in the district colrangra v. BrownNo. P-05-CV-075

(W.D. Tex. Nov. 7, 2006) (App. to Appellant’s Bt.E03-104.)



Yet, a panel of this Court hetdia sponté¢hat the Texas Open Meetings Act
Is a content-based restriction of speech and thashject to a strict scrutiny
standard. This decision was made without the beok&full briefing and argument
on the question, and its effect could be disastfouthe framework of open
government laws across this country. As a resuhisfdecision, open meetings
and open records law in this Circuit and at thefeblevel are likely to be
challenged on similar First Amendment grounds,ipaldrly where they have
criminal sanctions such as the Texas statute. \Widad challenges of open
meetings laws by elected officials wanting to avaedountability could threaten
the democratic process and encourage officialgolate open government laws
with impunity. This undesirable outcome does nathier the democratic goals
underlying the U.S. Constitution.

Indeed, the panel did not consider all aspectsref Rmendment
jurisprudence and the policies that underlie tlogmn government laws. Even in
the few instances where open meetings statutesdemrechallenged as general
violations of free speech and association rightstscrutiny was not applie&ee
Cole v. State73 P.2d 345, 350 (Colo. 1983) (“We are of the amrthat the
restraints on appellant’s freedom of speech asoreable and justified in view of
the important governmental interest furthered ley@pen Meetings Laws: The

public’s right of access to public information.”).



Since this panel’sua sponteuling said that the statute must be analyzed
under the strict scrutiny standard, it did notyfudkplore the breadth of laws that
its decision would affecAmicus curiaairgesen banaeview of this panel’'s
decision to apply a strict scrutiny standard tawa that merely regulates
governmentactionrather than restrictspeech.

ARGUMENT
l. The panel decision hasfar-reaching effects on open
government lawsin every state and at the federal level
that the Court did not have the opportunity to consider.

The panel’s decision applying a strict scrutinyndrd to the Texas Open
Meetings Act could affect the framework of open gment laws throughout this
country. In almost every instance, meetings ofetkecutive branch at the local,
state and the federal level fall under the rubfithese open government laws. The
laws allow reporters to attend meetings and fatdibiccurate news reporting, thus
helping the public hold their elected officials auntable.

But by calling into question the constitutionaldthese laws, in at least the
Fifth Circuit, elected officials could feel free disregard their mandates. Some
will undoubtedly feel empowered to bring constiwatal challenges to the laws as

they strive to keep their actions from the watclafygs of the press and public. As

a consequence, the underpinnings of a participatenyocracy are threatened.



Every state and the District of Columbia has austasimilar to the Texas
law providing citizens with a right to attend theetings of their government
bodies.SeeThe Reporters Committee for Freedom of the P@psn Government
Guide(5th ed. 2006) (a compendium of open records aet oneetings laws in
the United States, available at http://www.rcfp/ogmy/). Most of these laws were
passed about 50 years ago. Christopher W. DedZioging the Door on the
Public’s Right to Know: Alabama’s Open Meetings Lafter Dunn v. Alabama
State University Board of Truste@8 Cumb. L. Rev. 361, 366-67 (1997-98). They
were largely the product of press and public fatgin at being shut out of public
discussions and were designed to increase acceagslianeetingdd.

Some states in this Circuit have seen the puliighg to attend government
proceedings as so fundamental they have addedhéitiostate constitutionSee
e.g., La. Const. Article XIg 3(1974) (“No person shall be denied the right to
observe the deliberations of public bodies and eéxamublic documents, except
in cases established by law.ppen meetings laws are also in effect at the fédera
level. SeeGovernment in the Sunshine Act, 5 U.S.C. § 552tKbjieral Advisory
Committee Act, 5 U.S.C. App. 2. These laws complamopen records laws in
each of the states and the federal Freedom ofrir#tton Act.SeeOpen

Government Guides U.S.C. § 552.



These laws exist within a broader framework of ogevernment laws that
require elected and appointed government offi¢@ldisclose personal
information about their financeSeeEthics in Government Act, 5 U.S.C. § 501.
This is done in part to ensure citizens know amgeustand whether and how
elected officials’ finances could potentially affékeir actionsSee generally
Bipartisan Campaign Reform Act (“McCain-FeingoldtA@ U.S.C. § 434;
Lobbying Disclosure Act of 1995, 2 U.S.C. § 160Indrican Bar Association’s
Model Judicial Conduct Rule 2.11.

The laws are designed to provide citizens a metti@mmunicating with
their government, whether it is through participatin open meetings, comments
on proposed regulations, or an informed decisiamotaake part in government
action based on details available to them. The Fetatute is a crucial part of this
system of laws, and to call into question its cibumigbnality is to call into question
the constitutionality of these similar statuteghis is to be the effect of the panel’s
decision, this issue should be deliberated byuheéburt.

[I.  Strict scrutiny isnot appropriately applied to a statute

that regulates government action rather than private
speech.

The Texas open meetings law is not the type ofitetdhat should be subject
to strict scrutiny analysis. The Supreme Courtrieasrved the application of strict

scrutiny to cases determining the constitutionadityegulations that “suppress,



disadvantage, or impose differential burdens up&®esh because of its content.”
Turner Broad. Sys. v. FCG12 U.S. 622, 642 (1994). The Court first apphed
form of heightened scrutiny in a First Amendmergecen 1957see generally
Stephen A. Siegellhe Origin of the Compelling State Interest Test Strict
Scrutiny 48 Am. J. Legal. Hist. 355 (2006) (citisyveezy v. New HampshiG54
U.S. 234 (1957)), and since then the use of thet sgrutiny standard has been
reserved only for content-based restrictions orsipe

The types of statutes that have been analyzed tmeleveight of strict
scrutiny have one common thread: they are aim&degiing certain types of
speechawayfrom the publicPolice Dept. of Chicago v. Mosle408 U.S. 92, 94
(1972) (applying strict scrutiny and holding unditnsional a city ordinance that
banned all picketing outside schools except piokesibout labor disputesoos v.
Barry, 485 U.S. 312, 334 (1988) (holding that a cityioadce that prevented
people from carrying signs in criticism of foreigavernments within 500 feet of
an embassy was an unconstitutional content-bagetht®n that did not meet
strict scrutiny);Simon and Schuster v. Members of the New Y ork Gtate
Victims Boargd 502 U.S. 105, 123 (1991) (holding that New Yori8sn of Sam”
statute that regulated the income made from alddliex’s story was an
unconstitutional content-based restriction subjedtrict scrutiny)U.S. v.

Playboy 529 U.S. 803, 826-27 (2000) (holding that a laguiring pornography



channels to scramble or limit their programmingimigiicertain hours of the day
was an unconstitutional content-based restrictian fiailed to meet strict scrutiny).

Ordinances and regulations like these prohibitviadials from discussing
certain topics in public forums, regulate what emttcan be aired on television
stations, and curb protests based on their messhigese are the types of laws
traditionally subjected to strict scrutiny in arfioef to prevent government from
stifling public debate.

To permit the continued building of our politicsdaeculture, and to

assure self-fulfillment for each individual, ourgpde are guaranteed

the right to express any thought, free from governincensorship.

The essence of this forbidden censorship is cowtantol. Any

restriction on expressive activity because of astent would

completely undercut the ‘profound national commiir® the

principle that debate on public issues should hehiinited, robust,

and wide-open.’

Mosley 408 U.S. at 95 96, quotiridew York Times v. Sulliv8v6 U.S. 254, 279
(1964).

The panel’s decision cites many of the above-manticcases for the
proposition that the strict scrutiny standard aggpto speech regulations that are
content-based. At footnote 10 of its opinion, theg recognizes the purpose of
applying strict scrutiny to regulations burdenipgech is to protect a person’s
right to “decide for himself or herself the ideasldeliefs deserving of expression,

consideration, and adherence. . . . Governmerdratiiat stifles speech on account

of its message. . . contravenes this essential tighting Turner Broad. Sys512



U.S at 641.) The cases cited by the panel stanihéoproposition that strict
scrutiny is used when laws restrict a person’s Em& Amendment rights. The
panel’s reasoning fails to recognize that the Testaisite preserves, not restricts,
citizens core First Amendment rights by keepingegawment officials accountable
for their actions.

Thus, the Texas statute is not the type of lawghatild be subject to
analysis under a strict scrutiny standard. Unlilelaws in the cases mentioned
above, the Texas statute does not regulate andidiks speech in a public forum,
or regulate the type of content that televisiotigtas must air. In fact, the statute
does not regulatepeechat all. It regulates only thectiontaken by government
officials. As the District Court recognized, “Thet#simply requires speech to be
open and public. . . . The TOMA does not impedefithedom of speech; the Act
simply requires speech to be made openly, andeipitbsence of interest public, as
opposed to ‘behind closed doors.” (App. to Appelia Br. at 99.)

Additionally, the Texas statute makes no distinctiased on the type of
government action, as a content based regulatiahdwto. The law prevents a
member of a governmental body from “knowingly ongarg or assisting in
organizing an impermissible closed meeting.” Teav' Code § 551.144(a). The
law in no way attempts to regulate the subjectendkiat government officials may

speak about. Strict scrutiny only applies when ‘Gbgernment has adopted a



regulation of speech because of [agreement oryjcheanent with the message it
conveys." Turner Broad. Sys512 U.S.at 642. The Texas statute does not regulate
speech based on the message it is conveying;ulateg only that governmental
bodies must take action in public.

The Texas Open Meetings Act, like the open meetisgs in all 50 states
and the federal government, promotes the First Almemt goals of open
government and rigorous debate about matters dicpedncern.See supra
Section I. Unlike the statutes previously subjedtestrict scrutiny, laws aimed at
prohibiting the flow of information to the publithe Texas statute promotes public
exchange by requiring public officials to conducti@ns in a public setting.

“Above all else the First Amendment means that govent has no power to
restrict expression because of its message, &s,jds subject matter, or its
content.”"Mosley 408 U.S. at 95. The Texas statute is not an elaai@
governmental restriction on speech or expressicause of its “message, ideas,
subject matter or its content.” The law does nstriet the rights of individuals to
express their thoughts and ideas.

Strict scrutiny is used by courts to ensure thasldo not censor speech.
The application of this standard to a law thatdosbpenness would do more to
censor speech and stifle public debate than it evtmuprotect First Amendment

values. To subject the Texas statute, and by arteadi open meetings statutes in



this Circuit and even all such statutes in thisntogu— laws that are aimed at
keeping political discussion “uninhibited, robustiavide open” — to strict
scrutiny would go against the very purpose andgjofthis Court’s adoption of
that standard. The application of strict scrutimytte Texas Open Meetings Act is
inappropriate.
[11.  Theunderpinningsof First Amendment law support a

different analysis of the Texas Open M eetings Act, which

would put it in harmony with the rights protected by the

Amendment.

The First Amendment protects not only speech, lsat as is relevant in this
case, freedom of assembly, freedom of the presisthenright to petition the
government. Open government laws in general, aad é&xas statute at issue here,
are the statutory guarantees that allow citizere&cise their First Amendment
rights in a meaningful way. “The philosophical urmienings of open meetings
laws are rooted in the concepts of democracy; ititeeory must be well informed
in order to effectively self-govern. In additiongelf-governance, open meetings
laws contribute to a less corrupt, more efficiemégnment and encourage more
accurate news reporting.” Sandra F. Chance, Qmaistocke,The Government-in-
the-Sunshine Law Then and Now: A model for impléngenew technologies
consistent with Florida’s position as a leader ipem governmen85 Fla. St. U. L.

Rev. 245, 245 (2008). The Supreme Court likewiserhaognized the importance

of access to government proceedings as part of thbdtramers of the

10



Constitution envisioned the First Amendment asquitg. “Underlying the First
Amendment right of access to criminal trials is teenmon understanding that ‘a
major purpose of that Amendment was to protecfréme discussion of
government affairs.”"Globe Newspaper Co. v. Superior, @57 U.S. 596, 604
(1982) (citingMills v. Alabama 384 U.S. 214, 218 (1966Pee alsoSaxbe v.
Washington Post Co417 U.S. 843, 862 (1974) (Powell, J. dissentingylfat is at
stake here is the societal function of the Firsteidment in preserving free public
discussion of governmental affairs. No aspect af tdonstitutional guarantee is
more rightly treasured than its protection of théity of our people through free
and open debate to consider and resolve their @stiny.”).

The Supreme Court also recognized that the Firggment includes a
right to receive ideas and informatid@ee Virginia Pharmacy Board v. Virginia
Consumer Counsefi25 U.S. 748Kleindienst v. MandeK08 U.S. 753 (1972%ee
also Lamont v. Postmaster Generd81 U.S. 301 (1965) Open government laws
are the content-neutral, procedural framework inctvisitizens can receive
information about their government’s action.

It is perhaps easiest to think of open meetings lasva mechanism that
enables citizens to petition the government inraeidy and coherent fashion. The
right to petition is the oldest and most basichef tights the First Amendment

protects, stemming from the Magna Carta. At iteees, the right allows a citizen

11



to come before a public body to listen, observespamak. Today, that right is
embodied in a framework of open meetings lawsrbgiire a government body to
give notice of meetings, to post agendas, andstuds only what is on the agenda.
See e.glTex. Gov't. Code § 552.00dt. seqWith that scheduling information,
citizens can speak out in the allotted time frame exercise the full spectrum of
rights the First Amendment gives them.

Ironically, the panel incorrectly considered thexd® statute in terms of the
elected officials’ speech rights. The First Amendir@oes not protect the right of
elected officials to take action in secret. This haen understood by other courts,
including the Supreme Court of Minnesota when aniatythat state’s open
meetings law in response to an overbreadth andevexgs challeng&t. Cloud
Newspapers, Inc. v. District 742 Community Schaailg).332 N.W.2d 1, 7 (Minn.
1983) (“The Open Meeting Law does not violate ilgéts of free speech or free
assembly under the First Amendment of the UnitedieStConstitution. These
rights protect expression of ideas, not the righddnduct public business in closed
meetings.”)

Likewise, the Supreme Court of Kansas when analyamoverbreadth
challenge by elected council members to the Ka@ges Meetings Act (KOMA)
said:

Appellants argue the KOMA has a potential inhilgteffect on the
‘rights of public officials to assemble and discpsblic affairs.’ It is

12



urged citizens have the right to unfettered disomssf governmental
affairs in private while retaining anonymity. Apfaits’ claim reveals
a basic misconception regarding the nature of déigafiicial’'s
position. The First Amendment does indeed protaeafe
discussions of governmental affairs among citiz&werything
changes, however, when a person is elected togoitfice. Elected
officials are supposed to represent their consttaidn order for those
constituents to determine whether this is in faet¢ase they need to
know how their representative has acted on matfgosblic concern.
Democracy is threatened when public decisions aenn private.
Elected officials have no constitutional right tinduct governmental
affairs behind closed doors. Their duty is to infidhe electorate, not
hide from it. The KOMA places no constraints ongdyprivate
discussions by public officials. It regulates otilg conduct of public
business. As such the KOMA is not unconstitutignaiterbroad.

Murray, 646 Kan. at 1099.

The Kansas court was not framing the question aivein the elected
officials had First Amendment rights, but whether statute was violating the
rights of citizens the First Amendment was mearmrtiect. This Court should
review this casen bandecause the panel answered the wrong questions3ine
is not whether the city council members have a $pmech right under the First
Amendment as elected officials, but whether thautgaviolates the rights of
citizens that the First Amendment was meant togototf the statute is analyzed in
those terms, there is no question that it doevintdate the First Amendment.

This is exactly the approach taken by the U.S. &uprCourt when it
analyzed a state statute placing restrictions ampa#gn contributions by

corporationsSee First Nat'l Bank of Boston v. Bellpgi35 U.S. 765 (1978). The

13



Supreme Court reframed the question that had besedy the lower court: “The
proper question therefore is not whether corponatibave’ First Amendment
rights and, if so, whether they are coextensivé wibse of natural persons.
Instead, the question must be whether the staabredges expression that the First
Amendment was meant to protecid: at 776. The full Court should take this
opportunity to bring this case in line with the $ipe Court’s First Amendment
jurisprudence.
CONCLUSION

Open meetings laws like the Texas statute exigtrtber the goals of a
democracy by promoting the First Amendment valdespen government, public
debate, petition and assembly. To call into quadtie constitutionality of the
Texas Open Meetings Act and to subject it to tlyldst form of constitutional
scrutiny by mischaracterizing it as a restrictiontioe speech of elected officials
could potentially have a disastrous impact upomptiitdic’s right to access,
observe, and criticize their government officidlee panel’s decision to subject
the statute to strict scrutiny threatens these Eost Amendment rights rather than
protects them. For these reasarmjcusurgesen banaeview of the panel

decision.
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