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1. INTRODUCTION

This matter arises from a complaint filed on June 10, 2008 by Plaintiffs

Too Much Media, LLC ("Too Much Media”), John Albtight, and Charles Berrehbi
{'Berrebbl”) (collectively “plaintifis) against Defendant Sheliee Hale
("Defendant’). The complaint alleges that Defendant defamad and otherwise

- made improper comments about the Plaintiffs in a series of comments posted by
Hale on the Internet website, Www.oprano.cor, which calls itself “the Waill Street

Journal of the online adull entertainment industry.”
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in September 2008 Plaintiffs saught to depnsét Hale. Following a motion
filed by Plaintiffs on December 412, 2008, the Honorable Louis F. Locasein,
J.5.C., entered an Order on January 9, 2008 requiring Hale to appear within
forty-five (46) days for deposition by way of teleconference from Hale's residence
i the State of Washington. Hale filed a motion with the court for application of
the newsperson’s privilege, N.JLS.A. aAB4A21, and for a Protective Order and
to seal court records and proceedings. Hale argued that the Shield Law
protacted disciosures by Hale of har SOUIGES, Investigative process, and of any
information obtained in the course of pursuing her investigation of the adult
online entertainment industry. In support of the motion, Hale provided a
February 28, 2009 certification fo the court The certification described Hale's
invalvement in reporting investigative findings on weblogs. slectronic bulletin
hoards and websites. Hale indicated that she currently maintained weblogs at
www.camandagg.com, www . shelleehale.net/blog, www.coachshalles.com, and
www.shellesland.com. Hale indicated that she also had disseminated
Information concerning the adult information Industry on Internet buletin board
systems, and also indicated that she was invelved in investigating and writing
articles and reports on various matters of public concermn that were published
through www.seligrowth.com, and had bylined articles and raports in soveral

major publications, including the Wall Street Journat, Computer World, infoWerld,

' The certification is dated February 26 2008, but it was submitted in support of 2
motion filed in Mareh 2008 in response to Judge Locascio’s Janvary 9, 2009
Order requiring Hale to appear for deposition, The complaint in this mafter was
filed on June 10, 2008, which was after the February 26, 2008 date shown an
Hale's certification, and ft thus appears that the correct date of the certification
would be Fabruary 26, 2009,
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Business Week, and other technology-related trade business magazines. There
was no mention in the cerification that Haje submitted 1o tﬁe Court conceming 2
website www.pornafia.com, or of either a fiction or nonfiction book by that rame,
or by ary other name, conceming fhe adult entertainment industry. There was
likewise no argument presented in the brief submitied to the court on behélif of
Hale about the applicability of the shield Law to www.pornafia.com or to any
fletion or nonfiction book under development by Hale.

Judge Locascio held a heating an April 23, 2008, as required under the
statute, to determine whether Hale was entitled to the statute’s protactions In
response to questions req westing information about her SOUrces of the '
information that she posted in the Internet website comments. At the hearing,
Defendant Hale and Plaintiff John Albright both provided testimony.

Hale testified that she had oblained a trademark for the name Parnafia,
and had established a website, www.pomafia.com, for {he purpose of
disseminating information concaming the online adult entertainment industry.
Hale testified that she had intended to publish information on the Pomatia
wébsite. but when asked whether she had actually published anything, Hale
responded that she took the Pornafia website offine as a result of a threat made
against her life by @ customer' of Too Much Media. Hale indicated at the heating
before Judge Locascio that she was working on a fictional story about the online
entertainment industry, which she described as haviﬁg “no relevance” to the
issue of the applicability of the Shisld Law, butat no point, either in her

cerfification submitted to the court in support of her motion, or during direct or
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crose exarnination at the hearing before Judge Locasclo, did Hale indicate that
she had been in the process of, or had even conside‘red, authoring a non-fiction
book. Hale's claim that she was antitled to assert the protection of the 8hiald
Law was thus consldered by Judgs Locascio in light of Hale’s online activities, as
those were the only activities that Hale asserted would provide her with Shield
Law protections.

On June 30, 2008, Judge Locasclo issued an apinion denying Hale
protection under the Shield Law. Judge Lacascio's opinion is as follows:

This case presents two questions of first
impression. First, does a persan who posts aliegedly
defamatory contant on an Intemst Massags board,
which the poster contends 18 intended to inform the
general public of a corporation’s alleged business
incompetence, and of the corporation's principals’
alleged criminal conduct, have the right, pursuant to
New Jersey's Shield Law, N.J.8.A. 2A-84A-21, 10
refuse to divulge her sources of Infarmation? Second,
may & corperation and its principals, gllegedly
defamed by such Infernst message board postings,
recover damages absent & showing of & pacuniary
joss? Faor the following reasons, this court answers
the first question no, and the second question yes.
[Trial Court Deeision at page 1.1

Judge Lacascio continued:

After considering the arguments of counsel, as
well as defendant’s testimany and the nUMSIOUS
exhibits and postings filed in the course of the plenary
hearing, this court concludes that defendant has not
made a prima facie showing that she is ‘engaged on,
engaged in, connected with, of employed by news
media for the purpese of gathering, procuring,
transmitting, compifing, editing or disseminating news
for the generaj public,” under N.).SA. 2A:84A-21, and
therefore she is not entitied to the protectichs of New
Jersey's Shisld Law. {Tral Gourt Decislon at page 10
{citations omitied).]
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Hale filed a Motion for Reconsideration of Judge Locascio’s dacision,
which, because of Judge'LDt:Escio's retiroment from lf.he bench, was heard and
denied by the Honorable Daniel M. Waldman, J.5.C., by Order dated September
11, 2008. Based upon the undisputed representations of counsel, it appears that
Hale did n_r.:t raise in the Motion for Reconsideration any claim that she was
enutled to assert the Shisld Law privilege based upen her inygtvement with a

nonfiction book.

Defendant Hale appealed Judge Locascio's decision, and on April 22,
2010, the Appellate Division affimmed. Hale made no atiempt to axpand the
record befare the Appellate Division to assert protections under the Shield Law -
based upon Her work on a nenfiction book, The Appellate Division therefore
addressed the applicability of the Shield Law §n Hale's online activities:

While Oprano [the website on which Hale's
_blog posting were made] describes itself as the "Wall

street Joumnal of the Pom tndustry” and could
arguable be considered "news media” for purposes of
the Shigld Law, defendant had no contro! over the
operation of the website and made no editorial or
journalistic contribution to it by posting het comments.
Nor did she represent hersslf tobe a newsperson in
her posts. Mereover, her comments were macde not
in the context of a writer for the online publication, but
rather ag a commenter In @ pubkic forum, where any
person whe cared to could post a comment.
Analogizing to traditional media, Oprano may be a
self-described "newspaper,” and defandant's
comments amount to no more than a letier 1o the
editor commenting on an article on an article on an
article published by the mewspaper,” At worst,
defendant is simply pariicipating in a convarsation
among users about matters of mutual interest. In
either case, defendant’'s comments on Qprano were
not made in the context of any recognized aspect of
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the news process hor, we conclude, by 2

« *newspersoen” in the course of her professional
activities. [Too Much Media, LLG etal. v. Halg, 413
N.J, Super. 135, 161-62 (App. Div, 2010).)

Defendant Hale's Petition for Cerlification was granted by the New Jersey
supreme Court, Thete s no indigation that Hale aitsmpied to expand the record
or ctherwise raise befare the Supreme Court her nonfiction book as a basis for
assertion of the Shield Law. The Supreme Couwrt's apinion was handed down en
June 7, 2011, affirming the judgment of the Appellate Division, The Court
datermined that Hale’s posting of comments an the Oprano message board dict
not constitute an activity that would be protected under the Shield Law, drawing
the following distinetion befween onling bulietin boards and conventional news
cutlets; |

Those forums allow people a chanee 10
express their thoughts about matiers of interest. But
they are not the functionai equivalent of the types of
news media outlets outfined in the Shield Law.
Neither writing a letter fo the editor nor posting &
comment on an onling message board establishes the
connection with *news media” required by the staiute.
NLJ.SA. 2A:84A-21. Therafore, even under the most
liberal interpretation of the siatute, defendant's use of
a message board to post her comments is not
covered under the Shisld Law. Wedo not believe
ihat the Legislature intended o provide everyane who
posts a comment on Oprano of & response {o an
article on NJ.Corn an absoluts reporter's priviege
under the Shield Law. We cannot find support for that
proposition In the words of the statute or any other
statement of the Legislature’s intent. [Too #uch
Media, LLC v, Hale, 206 N.J. 209, 235-36 (2011)]

The Court affimed and reranded the matter te the trial court for further

proceedings consistent with its declgion. ld. at 243. ate filed a motion with the
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Suprems Court requesting clarification of the June 7, 2011 declsion, which the
Court denied by Order dated July 27, 2011,

Upon remand to this Court, Hale contended tr;at she was entitied to
present evidence supporting her claim that she was entitied to assert the Shield
Law privilege as a result of her work on an Internet site bearing the trademarked
name "Pornafia” Hale argued that the Supreme Couwrt established new
standards gaveming the application of the Shield Law to Internet activities, and
that Hale was entitlied to show that her actions on Pomnafla met this standards.
Additionally, Hale indicated that she had in fact been working on & nonfietion
baock at the time that the allegedly defamatory statements were made about
Plaintiffs, and that as & result of her work on the nonﬁction book, which she
ir;ndlcated was alse to be called "Pornafia,” Hale was enfifled under the Shield
Law to refrain from revealing her sources.

Plaintiffs filed a Motion to Compel the Daposition of Hale, and to bar the
assertion of the Shield Law privilegs by Hale at that depusition. The metion was
heard by the Court on February 3, 2012, As noted above, Hale geseried that she
was antitied to assert the Shield Law privilege as a result of her work on a
nonfiction book conceming ihe pornography industry, and also as a result of her
internet activities involving the website www, porngfia. com, arguing that the
gupreme Court had issuad a new siandard in its declsion, and that ghe was
antitled to present evidence to show that she rnet this new standard.

Hale had ample opportunity 1o present her case that she wos entitled to

assert the Shield Law privilege in connection with her work with
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www.pormafia,com at the hearing before Judge Locascio, Hale provided
testimony at the hearing before Judge Locascio concerning not only her
involvernent in posting comments on the Gprano site, but alst concerning her
own webeite, www.pornafia,com. Pomafia the website was thus addressed by
Judge Locascio in his opinion, and was also cansidered by the Appellate Division
and the Supreme Court in their extremely detailed decisions in this matter. The
New Jersey Supreme Court determined that Defendant Hale was not entitled to
assert the newspersoh's privilege under the Shield Law based upon her postings
on fne Oprano site or her own website, www.pomafia com. As far as can be
seen in the record in this matter, Hale made no application to the tria! court, the
Appeliate Division, or fo the Supreme Court to supplement the record 1o provide
more infarmation concerning www.pomafia.com in support of her tlaim that her
activities with that website provide the basis for protection under the Shield Law.
The Supreme Court remanded the case, Which had been taken up on appeal ofi
an interlocutory basis, but the Court did not, afler carefully examining Plainfiffs
claim that she was entitled fo assert the Shiald Law in connection to her activities
on www.pernafla.com and www.oprano.com, instruct this court to conduct a
hearing as to Hale's right to asseri a privilege under the Shield Law as the result
of any of her internet activities, or otherwlige revisit the issues previously decided
by the trial court, and reviewed by the Appeliate Division and Supreme Court.
Based upon her tesfimony on cross exarnination on February 23, 2012, i
appears that Hale viewed the hearing before Judge Locascia as one in which she

should *present as itle as possible™
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Q:  And, Hale, when you first brought the motion
for protective order, saying you wers entitied 1o the
Shield Law, you wanled to win ihat motion, didr't
you?

{Pause in colioguy)

Q: is that 2 hard question? — |- mean - this
was a metion you and your attorneys vrought,

A: 1 was trying to present faciual information. |don't
really lock at it as winrting or losing to be honest.

Q: But you wanted to get the Shield L.aw protection,
correct?

A: That's the law. | desarve it

Q: Okay. And you want - and —and when you had
your attorneys bring the mation, you wanted -
hecauss you deserved i, you wanted to win it, Isn't
that correct?

A: Mo —no, its not comect,
C: You didr't want to win it?

A: It wasn't about winning or losing, V'm sorry. e - |
dom't understand where you're gong.

Q: Whether it's — you wanted the Judge {0 rle in
your favor? You wanted Judge Locascio to rule in
your favor, you wanted 1o Appellate Division fo rule in
your favar, you wanted the Supreme Court to rule in
your favor, and now you want Judge Jones to rule in
your faver, isn't that corract?? fsn't that why you're
haras
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A Yes.

Q: And in presenting o the Court - o Judpe
Locascio Tirst, all the Tacts that you say you = that iead
- should iead to the conclusion that you deserve the
Shield Law, you wanted io present everything in —
that you knaw that entitied you to Shield Law?

A: Absolutely not, 1 wanted to present as fittle as
possible, because 1 — | didn't want — | wanted to avold
giving up as much information -

G You wanted to present as [iitle as pessible about
your sources, but do you — but your entitiernent to the
Shield Law, you wanted to present, didn't you?

A=

[Counsel for Defendant]: Objection Your Honor. This
s

A Yeah,

[Counsel for Defendant]: — this is getling to legal
strategy, which is really inappropriate for the withess,

The Court: Well, it's cross-examination. it allow it,
because he's entitled to ask guestions with reference
to what she was thinking —

[Counsel for Defendant]: Understood, Your Honeor.

* The Court: — and her state of mind.

A Okay.
Q: 1f | = do you wan me to repeat?

A Yup,

10
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cr You didn't want to present information about your
sources, because that's why you wanted the Shield
Law. However, you did want 1o present anything, and
everything that could show that you were a reporier
entitied 1o the Shield Law protection, didn't you'?

A+ Remember 'm — I'm just a private persen, and |
dan't — this is the first time Fve ever really been ina
courtroom, So, [ don't—you know, | don’t know all
the laws, and everything. | —1was trying fo be guided
by counsel, and present the facte, and — and you
know, follow the law. |~ | was doing the best | could,
and presenting — did 1 want {0 present everything? -
'm & very complicated person. I'm — i'm not a very
linear thinker, So, your questions are very hard for
me o answer in a linear way.

Q: Were you withholding arty Information from the
Court as to your entitiement to the Shield Law when
you made the application?

A Notintentionatly, [Februaty 23, 2012 Hearng, T
25-7 to 28-5.]

The Appeliate Division and Supreme Court provided 2 detailed analysis of
Defendant Hale's intemet activities, specifieally discussing her website Pornafia
and her blogging activities on the Opranc message tgard, both of which were

testified to by Hale at the hearing before Judge Locascio. In her assertion that

she was enfitied, as a journalist, to the protections of the Shieid Law, Defendant

Hale had the burden of proving that she was entitiad to agsert the Shield Law as
protection from having {o produce information concerning the sources of the
staternents that she posted on the Oprano message board. See N.JE.A.
2A:84A-21.3 (“To sustain a claim of the newsperson's privilege under Rule 27
[Rule 508(a)], the claimant shall make a prima facie showing...”. As determined

py Judge Locascio, and as affirmed by the Appeliate Division and the Supreme

11
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Court on appeal and on certification, Hale is not ertitied 1o assert the protections
of the Shield Law as a result of her activities with the Oprano or Pornafia sites,
and this court dented Hale's request that this Court allow a hearing to
suppiernent the recard as 1o the applicabllity of the Shield Law to Hale's
www,pornafia.com activities.

As noted above, however, Hale asserted bafore this court in apposition o
Plaintiffe’ motion to compet her deposition, after remand of the matter by the
Sup remé Couri, that she was also entitled t5 assert the Shield Law privilege as a
reaylt of her work on a nonfiction book called *Pormafia,” which she indicated was
Interrelated with her work on Pornafia the website, Plaintiffs okjected to
Nefendant raising an additional basis for assertion of the Shisid Law privilege at
ihis stage of the proceedings, nofing that the entire reason for the hearing held
pefore Judge Locasclo was fo determine whether Defendant Hale was entitled 10
assert the Shield Law, and that allowing her 1o sséﬂ the privilege for different
reasons would give her & “second bite atthe apple.”

Judge Locascio, the Appeliate Division, and the New .Jersey Supreme
Gourt all considered and rejected Defendant's argument that she was entitled to
assert the Shield Law in relation to her postings on Oprano and her own website,
Pornaﬂa,.because Hale raised both as a basis for her asserfion of the Shield Law
privilege. The trial court, Appe[laie Division and New Jersey Supreme Court did
net considar the issue of whether Defendant Hale would be entitied to assert the
Shield Law privilege as a result of her work on a non-fiction book, because at no

point either prior to or during the hearing before Judge Locascio did Defendant

12
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indicate in any way that she intended fo or was In the process of wiiting a
nonfiction book. Rather, at the hearing before Judge Locascio, Defendant
indicated that she inlended to publish a fictional story that Defendant said was
not relevant to tha issue pending before the court.

As nioted by the Supreme Court, “the Appellate Division [hag] found that
the auther of a nonfiction ook, thougn not expressly covered under the slatuie,
could avail himself of the Shieid Law privilege.” Too Much Medig, 206 N.J, at
234 (referring to Trump v. O’Brien, 403 N.J. Super. 287 (App. Div, 2008)). Trimp

was decided on October 24, 2008, before the hearing held by Judge Locasclo in
the present matier. .

It could certainly be argued that Hale had waived her right 1o asserl the
Shield Law privilege that may arise from her wark on a nonfiction hook, as she
did not raise it previously in these proceedings, failed to raise the issu@ ina
raotion for reconsideration breught before the trial court after Judge Locascio’s
declslon on her initial metion, and failed to advise the Appellate Division or the
Supreme Gourl of this outstanding Issue. But to allow Hale o fully present her
claim and in the interest of considering this matter on ita merits, this court ruled
that Hale was not estopped from seeking protection under the Shield Law based
on her nonfiction book. Hale was directed, however,' to account for and submit to
the Court all factuat bases for any claim of privilege to which Hale considered
herseif entitied, thereby avoiding a further piscemeal resolution of Hale's Shield
Law olaim. Hale advised that her nonfiction book, also to be known as Pomafla,

provided the sole remaining basis for Hale's assertiuﬁ of the Shisld Law.

13
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A hearing was held by this Court pn February 22, 2012 and February 28,
2012 on the issue of whether Hale was entitled to assert the Shield Law privilege
based upon her involvement in a nonfiction book. At the hearing, Hale
comendsd that she had been at wotk on a nonfiction book that she intended 1o
call "Pornaﬁ:a."

Model Jury Charges 1,12(k) and 1.12{]) provide guidance for the jury in
determining the credibility of a witness and serve as useful parameters for
assessing credibliity here, Model Charge 1.12(k) addresses credibility as follows:

In deciding what testimony to believe, you may take

inte consideration:
1. the withess' interast, if any in the outcome of
thiis case;

2. the accuracy of the witness' recollection;

3. the witness' ability to know what hefshe is
talking about;

4, the reasonableness of the testimony;

g, the witness’ demeanor on the stand;

8. the withess' candor or evasion;
7. the withess' willingness or reluctance to
answel;

8. the inherent beligvability of the testimony;
9. the presence of any inconsistent of
contradictory staternents.
n asserting her work on a nonfiction book about the aduli-entertainment
industry as the basis for protection under the Shisld Law, Hale was obliged o
address and expiain why she had not raised this basis in the inftial hearing hefore

Judge Locascio. Additionally, Hale had not enly failed to raise the baok to

support the privilege at the prior hearing, she testified before Judge Locagcio that

14
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she had been working on a fictional story during the relevant ime period.
Specifically, Hale's testimony on April 23, 2008 was follows:
Q:  Did you present —

A: | had not put together my—my pasition on it yet,
and | wasn't just collecting informafion on Too Much
Media. | was also coliecting information on their
competitar, which | have~would have pursued-
probably found oul some things about that software,
based on infarmation 1 have that may be similar,

o And you-you said there's two sides to every
story, Did you present the two sides to any story?

A | haven't presented a story yet. When 1 dao, |
will.

Q:  And is that in the book that's coming out?

A No.

Q: Is that hook coming cut?

A | hope s0. -

& Okay. On your website it says, 2008.

A | know—it was 2008.

Q I'm werking on it.

THE COURT: | Working on what?

THE WITNESS: I'm working on a story,
THE COURT: Youre going io wrile @
book about what?

THE WITNESS: It's & — it's a fictional story,
so it really has no relevance — relevance here.
THE COURT: Fictional story about—
THE WITNESS: It's locsely hased oh —

16
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THE COURT: — what subject?

THE WITNESS: - stuff that — the —
THE COLURT: it decide if it's relevant or
not.
THE WITNESS: _ the organized crims, and
ofline porn.
THE COURT: Qrganized crime, and
what? '

THE WITNESS: Qnline porn.

THE COURT: Okay. [February 23, 2009
P.M. hearing before Judge Lacascio, T 178-25 to 180-
11]

. Hale provided no explanation at the February 22, 2012 and February 23,
2012 hearing as o why she had failed to advize the court that she was working
on a nonfiction book about the adult enfertainment indusiry, and that the iderty
of sources that she was seeking to withheld were sources for that nenfiction book
as well as for her other online activities. Even more troubling is Hale's failure to '
address, at the February 2012 hearing, her prior sworn testimony that she had
been working on a “fictional story™. Hale's failure to address this inconsistency 8
problematic and makes it difficult for thas court to find her assertion that she had
been working on a nonfiction book credible.

As indicated in the Irstruction to juries, one fssue that the finder of fact
may consider in determining credibility is "the presence of any Inconsistent of
contradictory statements.” Under Model Jury Chargé 1.42(L), jurors ars

instructed as follows:

18
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In deciding what to believe here are some factors you
may want fo consider. . . . Were thefe any
contradictions or changes in the witness’ festimony?
Did the witness say one thing at one time and
something different at some other time? If so, you
may consider whether or not the discrepancy involves
a matter of importance or whether it resulis from an
innecent mistake or wilful lie, You may wantta
consider any explanation that the witness gave
explaining the inconsistency. -

Hale's fajlure to raise fhe issue that she was working on a nonfiction book
in the certification she aubmittéd in suppert of her initial motion renders her
current contention that her work on a nonfiction book justifies Shield Law
protestion problematic, Hale's failure to address and to explain in her cumrent
testimony this inconsistency additionally adversely affects her credibility in the
ayes of the court.

Other aspects of Hale's testimony during the February 2012 hearing,
espacially whan compared with her other sworn assertions provided {o the court,
widened Hale's credibility gap.

In her February 26, 2008 certification to the court fled in support of her
initial application for the Shield Law privilege, Hale indicated that she had first
become involved it Internet adult entartainment issues because, as a wife and
mother, she heard parents complaining about unsolicited advertisements,
referred to as pop-ups and spam, which they were recalving. In her testimony at
the hearing before Judge Lovascio, however, Hale testified that she became
invaived in investigating the online adult entertainment industry hecause

individuals were exposing themselves fo her, or, "cyber-flashing” her, on an

Intemet site at which Hale was condugting life-coaching sessions through a

17
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webcam. As noted in Judge Locascic’s opinion, Hale fectified that this spurred
her to begin a campaign against what she perceived as criminal activity within
the Internet adult entertainment industry. Hale has provided no explanation for
these discrepancies.

Additionally, in her February 28, 2008 certification to the Court, Defendant
Hale provided a lengthy description of her familiarity with and involvement in
Intamet activities. For example, Hale explained that she owned a privale
investigation consulting company through which she regularly assisted clieris
with Internet-security issues, Hale also described her regular use of weblogs and
eleqtronic bulletin boards, some of which she also operated. Hale also indicatad
that she Is a former Microsoff employes, and that she had been published in
varipus nationally-recognized publications on technology-refated subjects.
Defendant Hale also testified that she started a corporation cailed Gaﬁandago
(“C-Amanda-go”) in 2007 because her daughter, Amanda, had gotten into frouble
as the result of het online communications with other online users. Defendant
applied her Internat savvy to track her daughter down, Hale's efiotis spawned
Gamandago, which, as of the February 2012 hearing, is still an active company
in which Hale is still actively involved. When Hale was asked on ¢ross
axaminatlc;n at the February 2012 hearing about the Oprano message she
posted that included information from a third party, however, Hale testified that
she was uncertain how the information had been included in her post; her best
explanation was that she had mistakenty cut aﬁd pasied the document info her

Oprang posting. Itis difficult to reconcile Male's testimony concerning her
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extensive background and work with the intemet, with her confusion as to how a
docurment, the dissemination of which forms in part the basis for the present
lawsuit, became attached 10 her ewn internet post,

| The information generaled by a third party that was included in Hale's
intermet post described Too Much Media, LLC as a company based in Freehald, .
NJ, Hale had previously lestified that she did not know where Plaintiffs Too
Much Media, LLG, John Albright and Charles Berrebbi were domiciled or resided.
Hale's access to the information and inclusion of It in her post was inconsistent
with her prior sworn testimany that she did not know where Too Much Madia was
located and this inconsistency, in addition to Hale's acknowledgement that her
cartification contained “significant untnuthful statements,” served as a basls for
Judge Locascio’s finding that Hale's credibifify was "seriously com promised.”

During the February 2012 hearing, Hale testified on a number of

occasions that she had not read the portions ef the documents she claimed she
inadvertently included in her post that referred 1o Too Much Media’s location.
Hale appearad to challenge Judge Locascio's determination that she was not &
cradible witness. The ctux of the present matter involves the posting of various
comments and information by Hale on the Oprano 1n.ternet site. Whean
confronted with whether she knew about information contained in her posis that
would be detrimental to her interests now, Hale testified that she had not read
those spacific portions. Considering the criteria described in the Mode] Jury
Chargs, including the demeanor of the withess, her f:aﬁlure o address

discrepancies and contradictions in her testimony, and her attempts fo avoid
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providing direct answers fo questions posed on cross examination, among other
factors, Hale's testimony on these issues is not credible,

At the February 2012 hearing, Male presented the testimony of Rachet
Shaw, a resident of Pincourt, Quebec. Shaw explained that testifying in person
in New Jeresy Superior Court would constitute a hardship, and appeared by
videoconferance with the consent of all counsel and ihe verification that Shaw
could adequately be seen, heard, and observed. Hale also presented the
testimony of Elliot Wolf, a resident of Seattle, Washington, who also testified by
videnconference with the consent of all counsel and the verification that the
withese could adequately be seen, heard and chserved, based on the difficulty
that appearing In person in New Jersaey to testify would pose to Wolf.

Shaw testlﬂ;ad that she became familiar with the website Pornafia in the
summer of 2007. Shaw indicated thal Pomafia was also the title of a book for
which Shaw was designing a cover and creating a website. Shaw lestified that
she had created and launched a "splash page,” advertising the book on
www, pornafia,.com, where indlviduals could sign up on a mailing list for
notification of the book’s release. Shaw testified that‘ at that time zhe antici patéd
the book's release date to be samé time in 2008, Shaw testified that she
discontinued working on the website www.pernafia.com In February 2008.

Shaw did not have any direct knowledge fo support Hale's claim that she
had been writing a nonfiction book. Shaw tesfified about her "understanding” that
Hale had written two chapters of a book, but provided no factual basis to support

her belief that the book was & work of nonfiction. Shaw effered no testimony that
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she had read anything authored by Hale, or that she had seen anything writien
by Hale, In evaluating the demeanor of the witness, it was noted that Shaw
appeared extremely eager to provide testimony sonsistent with buttressing Hale's
cormtentions, At times, Shaw provided narrative respohses that did not
necessarily correfate with the questions posed. But the principal problem with
Shaw's testimony was that Shaw's "ability to know whit she was talking about’
was lacking. Aside from her testimony that she had designed the cover of a book
that she understood was to be called “Pornafia,” and that she had setup a
website called Pornafia,com and Pornafla.org, Shaw jacked any parsonal
knowledge, given the credibifity factors eited above, to support Hale's claim that
she was writing & nenfiction book about the pormagraphy industry,

Elfictt Wolf, the publisher at Peanut Butter Publishing, located in Seattle,
Washington, also offered testimony on Hale's behalf. Wolf testified that he had
spoken with Hale several years ago when sha asked him for some advice about
publishing a book. He testified that he met with Hale several times, 2nd that-he
recalls that Hale had brought with her notes and perts of the wotk on which she '
had started. Based upon their meetings and discussion, Wolf testified that it was
his understanding that Hale had begun writing & baok, which he believed had
several working titles, )

Wolf's testimony is not helpful to Hale's argument that she is entitled to
protection under the Shieid Law based on her work on a nonfiction book,
Whether Hale was writing a bock is not in doubt and not critical to the issue here

Hale testfled at th how iy bafore Judge Looaecio thet she was warking en-f

21



05-30-2012 10:46am  From=SCARINCI HOLLENBECK T-416  P.024/027 F-562

Fax: May 29 2012 02:05pm PO26/028

Fictional book. But Wolf offersd no testimony as to whether Hala's book was a
work of fiction ar nonfiction,

Plaintiff Charles Berrebbi testified on behalf of Plaintiffs in opposition o
Defendant's assertion of the Shield Law privilege. Berrebbi's testimony was
principally directed at Hale's contention, as set forth in & prior certification
submitted In oppoéit!on to Plaintifis’ efforts to require her to appear in New Jersey
for her deposition, that she only traveled on weekends to accommodate her
children's schedule. Berrebbi testified that trade shows in the adult
entertainment industry typically begin mid-week and end with a “pack up” day on
Saturday. Berrebbi's testimony thereby suggested that based on.the trade
shows Hale acknowledged attending, Hale's claim that she only traveled fo trade
shows on weeskends must be fales.

Although Berribbi testified from personal knowledge that one of the trade
shows that Hale indicated she had attended ran from wWednesday through
Saturday, the remainder of Bermibbi's testimony was based upon his prior review
of his calendar that listed the dates of trade shows, and the calendar was not
presented at the hearing. While hearsay testimony may be presented at a Rule
104 hearing, Berribbi's testimony was not refied upon by the court in datermining
the issue congerning which the lestimony was presented, that is, the credibitity of
Hale. .

If Hale's ¢laim that she had intended to produce a nonfiction book aboﬁt

1o crennl aonsloss boale s svmeasl Geredmebe gt tmm mmaalllle, Hoe Trwsien T Tl st 10 DG
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whether Hale's nonfiction book maets the test enunclated by the New Jersey

Supreme Court in this matter.

[11f the Leglslature had wanted 1o create an infent test
alone, if could have done so. instead, the Shield Law
requires thet claimants show three things: first, &
connechion to news media, as discussed above;
second, a purpese o gather, procure, transmit,
compile, edit, or disseminate news; and third, thet the
raterials sought were obtalned in the course of
pursuing professional newsgathering activities.
NLLS A 2A:84A-21.3. The second prong has sorme
similarities to the federal intent test. But proof of
purpose — or intent—is not enough. The other two
prongs of the statute must be metas well, in
particular, the required link to news media. And
unlike federal case law, the Shield Law explicitly
defines “news” and "news media.” Sze N.J8A
2A-B4A~2 14 [oitation]

The only reported case in New Jersey that addresses the issue of an
assertion of the Shield Law by the author of a nonfiction book, nvolved a

complated nonfiction book that had written and published. Trump v. O'Brien, 403

N.J. Super. 281 (App. Div. 2008). The present matier involves questions about a

It is unnecessary o resolve whather Hale's purportedly nonflction book was
sufficlently developed to meet the standards described above because Hale's

contention that she was writing @ nonfiction book is not cradible and cannot be

Finally, although the February 2012 hearing was limitad to the issue of
whether Hale Is entitled 1o assert the Shieid Law privilege based on her

nonfiction book, Hale additionally cffered a substantial amount of testimony that
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-she is enfitied to protections under the Shigld Law based on her wark on the

website Pornafia,com, For exampile, Hale produced documents and testimony
that purported to reflect that Kathee Brewer had been "landed” to write for
Pomafia.com. Brewer was previously the chief editer for Adult Video News, a
magazine in the adult industry. The festimony about Brewer was provided by
Rachel Shaw, and did not address the alleged nonfiction book, but rather the
www.pornafia.com website . Furthermore, the information produced involving
Brewer was skefchy and incomplete; any work supposedly performed by Brewer
was not produced, and she did not festify herself.

Hale testified that she “began fo work” with Brewer upon Brewer's
agreement 1o write for Pomafia. When asked if she had retained or hired
Brewer, Hale testiflad that Brewer had "made a commitment to work — to write
for Pomafia.com," An email sent from Hale to Rachel Shaw on October 31, 2007
was as follows: "Just landed Kathes Brewer the former AVN chisf editor to write
for Pomafia. She will get me some stuff later today we might not have everything
we need by Friday but we are on our way.”

To the extent that the testimony and evidence about Kathee Brewer's
involverﬁent with Hale’'s work was submitted in support of a second attempt by
Hale to aigue that she is entitled to protection under the Shield Law based an har
Pornafia.com work, that issug is not before this court. As noted above, this
argument was specifically addressed, and rejected, by the Law Division, the

Appellate Division, and the Supreme Court.
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No connection whatsoever was provided in the testimony of Hale or Shaw
between the work allegedly performed by Brewer and Hale's nonfiction book.
Even if such a connection had been established, the information offered about
Brewesr was too aftenuated fo support Hale's oontenﬁon that she was writing a
nonfiction book. Brewer did net testify at the February 2012 hearing, and no
writings by Brewer were produced, in ¢camera or othenwise, for review. The
information refated to Brewer, like the bakance of the information produced about
Pomaﬁa.cém, is inconsequential here because the iésue of the websile
Pornafia.com was addressed and closed by the Supreme Court. Hale's admitted
intentian that in asserting her right to the Shield Law privilege at the hearing
hefore Judge Locascio she wanted to “present as little as pcésibla" does not
provide a basis for reopening the issue now.

CONCLUSION
For the reasons set forth sbove, Defendant Hale's claim that she Is

entitled to assert a privilege pursuant to New Jersay's Shigld Law, N.J.S.A.

2A:84A-21, is rejected. Hale is hereby required to appear for deposition.

HON. LINDA %Sﬂ JONES, J.8.C.
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