


the docket is complete and that the Clerk’s Office possesses all documents filed and entered in this

matter, (2) order the Parties to serve Intervenors with all filings going forward except to the extent

such filings have been ordered sealed or are the subject of a pending sealing motion, and (3) order

the Clerk’s Office to immediately make available to the public documents that the Clerk’s Office

has identified as accessible (see Ex. G) as well as documents improperly listed as “restricted,”

which have neither been ordered sealed nor are the subject of a pending motion to seal (see Ex. F).
BACKGROUND

1. From February 3, 2017 to on or about May 24, 2018 the Clerk’s Office did not have
access to the court file for this matter. 5/31/18 Tr. at 18-19; 2/3/17 Order.

2. On March 6, 2018, Intervenors communicated to the Court that the docket for this
matter was woefully incomplete. Intervenors’ Mem. in Support of Mot. for Access at 4-7.
Intervenors demonstrated that there was no publicly available docket listing all filed documents,
and Intervenors could not determine which documents were public or under seal. /d.

3. On March 28, 2018, Intervenors requested that this Court either order the State to
provide a complete list of all court file documents or permit one of Intervenors’ attorneys to review
the file in chambers for the purpose of making an inventory of it. 3/28/18 Tr. at 38-41. Both
requests were denied. /d.; 3/28/18 Order.

4, Since March, Intervenors have continually demonstrated to the Court, the Parties,
and (later) the Clerk’s Office that there remain deficiencies regarding the docket and the
availability of documents. See Intervenors’ Third Request for Relief at 6 (requesting an order
requiring the Clerk to prepare and maintain a docket); 4/18/18 Tr. at 14, 113 (requesting a complete
docket and noting that the current docket is incomplete); 4/26/18 Tr. at 66-68 (requesting
confirmation that the docket is complete); 5/31/18 Tr. at 25-26, 58-61 (pointing out that numerous

documents are missing from the public court file); 6/1/18 Letter to A. Robinson, Ex. A (providing



a list of known filings to the Clerk’s Office but noting the list is incomplete and requesting that the
Parties supplement it); 6/6/18 Letter to the Parties, Ex. B (requesting that the Parties assist
Intervenors and the Clerk’s Office in identifying any missing documents and confirm the accuracy
of the current docket); 6/14/18 Tr. at 7-8 (noting that the docket is still incomplete but that
Intervenors are working with the Clerk’s Office to correct it).

5. To help remedy some of these issues, on May 31, 2018, Intervenors requested that
the Parties serve one of Intervenors’ attorneys any documents that are filed that are not the subject
of a sealing motion. 5/31/18 Tr. at 27-28. Intervenors’ request was denied. /d.

6. On June 1, 2018, at the request of the Court, Intervenors provided the Clerk’s Office
a list of all known public documents. 6/1/18 Letter to A. Robinson, Ex. A. Intervenors noted that
the list was likely incomplete because Intervenors have not had complete access to all documents
filed in this matter so were unaware of what documents might be missing. /d Accordingly,
Intervenors requested that the Parties verify the list’s accuracy and supplement it. /d.; 6/6/18 Letter
to the Parties, Ex. B.

7. On June 22, 2018 the Clerk’s Office provided the Parties and Intervenors an
updated docket, a list of documents that are accessible to the public, and a list of documents that
are “restricted” (i.e., held under seal). 6/22/18 Clerk’s Office Letter, Ex. C. According to the
Clerk’s Office, the lists include “every document in the Clerk’s Office possession.” Id. The
Clerk’s Office also requested that the Parties review the lists for any inaccuracies and forward any
missing documents to the Clerk’s Office. Id.

8. On-June 26, 2018, Intervenors responded to the Clerk’s Office and raised four?

problems regarding the current status of the docket and the public availability of documents, but

? Intervenors raised a fifth issue that is not addressed herein. Specifically, the Clerk’s Office states that it
conducted an “audit” to “ensure that all the documents filed in People v. Van Dyke, 17CR0428601 are in




the Parties, to Intervenors’ knowledge, have not responded. 6/26/18 Email to K. Smeltzer, Ex. D.
The Clerk’s Office responded stating that they are working to remedy these issues. 6/26/18 Email
from K. Smeltzer, Ex. E.

I. Documents Are Still Inaccessible, And The Docket Is Still Incomplete But This Can
Be Remedied By The Parties.

The Clerk’s Office has been in the difficult position of ha\}ing only recently received the
court file from the Court’s chambers. Intervenors have been denied access to the complete court
file. Thus, the Parties and the Court are in best position to identify all documents that have been
filed or entered, and provide the Clerk’s Office with missing documents. Although the Clerk’s
Office’s work is commendable, Intervenors have identified four issues with the docket, the lists
the Clerk’s Office provided, and the public accessibility of documents. These issues may be
remedied if the Parties are ordered to (1) review the lists for inaccuracies, (2) provide the Clerk’s
Office with missing documents, and (3) serve Intervenors with all filed documents to the extent
they have not been sealed by the Court or are not the subject of a pending motion to seal.

A. Issue 1: Defendant’s Motion To Change Venue Is Not Public.

1. Included on the Clerk’s Office’s list of “accessible” documents is the Defendant’s
Motion to Change Venue filed March 28, 2018. However, Intervenors’ requests that this document
be released was “entered and continued” on May 4, 2018. 5/4/18 Order. Intervenors understand

that the Court has not ruled upon Intervenors’ request for immediate release of this document.

the Clerk’s Office’s possession and that they are accurately reflected on the electronic docket.” 6/22/18
Clerk’s Office Letter, Ex. C. However, the Clerk’s Office did not conduct a similar audit for the case
number previously associated with this matter, 15CR2062201. Intervenors have requested that the Clerk’s
Office conduct a similar audit for I5CR2062201. 6/26/18 Email to K. Smeltzer, Ex. D. It is Intervenors’
understanding that the Clerk’s Office is working to remedy this issue. 6/26/18 Email from K. Smeltzer,
Exhibit E.



2. Although Intervenors want the Court to rule (and grant) Intervenors’ request for
public access, this document is not public at this time. Intervenors’ review of the computer access
terminal at the Clerk’s Office indicates that the document is not available for viewing.

B. Issue 2: Documents Are Listed As “Restricted” Even Though The Court Has
Not Ordered Them Sealed And Neither Party Has Moved To Seal Them.

1. The Clerk’s Office states that “all documents are public records unless otherwise
restricted by court order, statute, or rule of law.” 6/22/18 Clerk’s Office Letter, Ex. C.

2. However, the Clerk’s Office’s list of restricted documents includes items that have
not been sealed by any court order and are not the subject of a pending motion to seal. Intervenors
have identified 21 separate documents that fall into this category and list them on Exhibit F.

3. Intervenors request that the documents listed on Exhibit F be immediately released
to the public unless this Court makes specific, on-the-record judicial findings that sealing is
essential to preserve a higher interest and narrowly tailored to serve that interest. Press-Enterprise
Co. v. Superior Ct., 478 U.S. 1, 13-15 (1986). Where the interest is Defendant’s fair trial right,
such sealing is justified only if (1) disclosure would create a ‘“substantial probability” of
prejudicing that right, and (2) reasonable alternative measures would be inadequate to protect that
right. /d. at 14-15.

C. Issue 3: Documents Listed As Available Are Inaccessible.

4. According to the Clerk’s Office’s letter, the Clerk has listed all documents that “are
accessible to the public.” 6/22/18 Clerk’s Office Letter, Ex. C.

5. As recently as June 26, 2018, Intervenors visited the Clerk’s Office’s computer
access terminals to determine which documents listed as accessible are available for viewing.

Intervenors’ review of the public access terminals revealed 14 documents that are unavailable but

listed by the Clerk’s Office as accessible. Intervenors have listed these documents on Exhibit G.



While many of these documents had images associated with them, the image was either incorrect
or blank.

6. Intervenors request that the documents identified on Exhibit G be immediately
released to the public, and if these documents are not possessed by Clerk’s Office, the Parties
immediately provide copies to the Clerk’s Office.?

D. Issue 4: Documents Are Still Missing From the 2017 Docket.

7. According to the Clerk’s Office, the lists they provided “detail[s] every document
in the Clerk’s Office possession.” 6/22/18 Clerk’s Office Letter, Ex. C. However, the lists and
docket sheet the Clerk’s Office provided omit documents that have been identified by the State.
These documents include:

(a) Reply to Motion to Waive Appearance filed April 27, 2017 (Doc. No. 42
from 4/26/18 State’s Supp. Resp. to Intervenors); and

(b) Memorandum in Support of Motion to Suppress Evidence filed January 17,
2018 (Doc. No. 97, id.)

8. Based on the Clerk’s Office’s representation that the Clerk’s lists contain “every
document in the Clerk’s Office possession,” Intervenors request that the Parties be ordered to
provide these missing documents to the Clerk’s Office so they may be reflected on the docket.

IL. The Parties Should Be Ordered To Serve Intervenors With Flllngs That Are
Not the Subject Of A Sealing Motion.

Intervenors have been in the challenging position of not being granted complete access to
the court file and not being served documents that are filed or entered in this matter. For example,
Intervenors were not timely served with this Court’s May 24 Order terminating the February 3,
2017 Order, 5/31/18 Tr. at 11, or the State’s Motion to Seal Brief regarding Expert Witness filed

May 31, 2018. 6/8/18 Letter to McMahon, Ex. H. The lack of service has made it impossible for

3 For ease of administration, Intervenors suggest that the filing Party be responsible for providing the
Clerk’s Office with a copy of the applicable pleading,



Intervenors to verify the complete accuracy of the docket and hinders Intervenors’ ability to
comment upon issues affecting the public and media. Intervenors submit that if electronic filing
were now in effect for criminal cases in Cook County, these problems would not exist.
Nevertheless, these problems can be mitigated now if the Parties are required to serve Intervenors
any filing that is not the subject of a motion to seal.

1. On May 31, the Court denied Intervenors’ request to be served documents filed by
the Parties. 5/31/18 Tr. at 26-27. The Court stated that to do so would “violat[e] . . . [the] decorum
order because then [the Parties] are distributing things about the case.” Id. at 27. The Court also
suggested that Intervenors’ status as a “[non-]party to this case” meant that Intervenors are not
entitled to service. Id. at 27-28.

2. The January 20, 2016 Decorum Order explicitly permits “[qluotations from . . .
public records of the Court in this case.” 1/20/16 Order at 2. Documents filed by the Parties that
have not been ordered sealed and are not the subject of a motion to seal are public documents. See
Skolnick v. Altheimer & Gray, 191 Ill. 2d 214, 230-33 (2000); Grove Fresh Distribs., Inc. v.
Everfresh Juice Co., 24 ¥.3d 893, 897 (7th Cir. 1994) (citing Press—Enterprise Co. v. Superior
Court, 464 U.S. 501 (1984) (“Press-Enterprise I’)); Richmond Newspapers, Inc. v. Virginia, 448
U.S. 555 (1980); Nixon v. Warner Communications, Inc., 435 U.S. 589 (1978). As public records,
the Parties are—or should be—permitted to share them. If the January 20, 2016 Decorum Order
prevented the Parties from serving Intervenors or “distributing things about the case” as the Court
has suggested, then the Parties would be in violation of the Decorum Order by filing documents in
the Clerk’s Office.

3. Intervenors also have the right to be served with public filings. Having successfully
intervened, Intervenors “have all the rights of an original party” including the right to service. See

735 ILCS 5/2-408(f). On March 8, 2018, Intervenors were granted “[l]eave . . . to intervene in this



matter.” 3/8/18 Order. The Court’s March 8 Order granting intervention in no way limited

Intervenors’ rights. See id. To the extent the Decorum Order could in any way be construed as

not allowing the State or Defense to serve Intervenors, the Decorum Order should be modified to

permit service.

WHEREFORE, for the foregoing reasons, Intervenors respectfully request that the Court

order as follows:

(D

2)

3)

4)

The Parties to review Exhibit C and the lists attached thereto created by the
Clerk’s Office to (a) identify any inaccuracies, and (b) provide all missing
documents to the Clerk’s Office including those identified herein and any
missing documents listed on Exhibits F and G by July 11, 2018;

The Parties to serve Intervenors with all documents that are hereafter filed
except those filed under seal pursuant to a proper motion to seal (amending
the January 20, 2016 Decorum Order to the extent necessary to permit such
service);

The Clerk’s Office to immediately make available to the public via the
Clerk’s Office’s computer access terminals those documents listed on
Exhibit F that are currently listed as “restricted” even though the Court has
not ordered them sealed and they are not the subject of a pending motion to
seal; and

The Clerk’s Office to make available to the public via the Clerk’s Office’s
computer access terminals all documents that have been identified as
accessible, specifically those listed on Exhibit G excluding Defendant’s
Motion to Change Venue filed March 28, 2018 (absent a court ruling
granting Intervenors’ pending request that this document be released to the
public).
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