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PROCEEDINGS page 2

THE C0URT: No,rr, moving to the subpoena for the

ns /s reporter notes and records.

The first issue is whether Mr. William Hughes is a

professional journa'ljst under the reporter's shield law

Civil Rights Law Section 79 H, that was the first issue that

was ra'ised. And based on all the submissions, the Court

finds that as a paid freelance reporter who was doing

essentially annual articles that were in depth analysis of

issues and investigations, the Court thus feels that he

falls under the rubric of a professional journalist and

therefore finds that the shield law does apply to him.

Now, the Court does note that in the People's

papers they did raise a valid concern having to do with the

fact that the reporter -in this case filed an affidavit and

\/hile the Court does not min1mize that concern, in reading

the case law the CourL feels that g-iven that he came'to this
issue as an investigative reporter and wlren the materials

were gathered he was working in that capacity, I think that

is the perspective thjs Court has got to analyze wlrether it
will approve the subpoena or not.

Noil, with the fact that subsequently after all
thi s work uas done a year ago, whatever i t was, at 'thi s

point he files that affidavit.
Next point, the Court does agree with the papers

arguing that the subpoena is overbroad. I do think a
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PROCEEDINGS page 3

reading of the subpoena would allow for confidential and non

confidentlal materials and the law is crystal clear that

confidential materials cannot be turned over or should not

be as a general turn over, and that would be the Court's

rulings that with regards to anything that is confidentjal

it cannot be.

So now that bri ngs us to the next 'issue, \l'rhi ch i s

whether the non confident1al materials being requested can

be subpoenaed. And for the Court to make a determination

with regards to the non conf identlal materials there 'is a

three prong test.

The first is that it must be hjghly material and

rel evant.

The second 'is that i t must be cri ti cal or

necessary to the maintenance of a party's claim, wl.r'ich in

this case it would be the People's claim or the People's

defense or the People's proof of an -issue that is material.

And third, whether this material is not obtainable

from any alternative source.

So let me address the first prong, which 'is

whetherit i s hlghl y material and rel evant . And the Court

finds that unquestionably the materials being requested by

the defense are h-igh'ly material and relevant, especially to

any statements that lulr. Hi ncapi e may have made I mi sspoke

when I sa'id the mater-ia'ls requested by the defense, i t i s

I/ikki J. Benkel
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PROCEEDINGS page 4

obviously the People that are requesting the materials. And

Mr. Hincapie's statements are obv'iously a crucial and

material element of these proceedings.

So then let me jump to the third issue, \/hich is
wlrether they are not obtainable from any alternative source.

And while I know there was some d-iscussion and some

arguments in the papers that these statements could somehour

be obtained from the ind'ividuals themselves, the Court notes

that some of these statements were made a whi]e back and

memories do change, abilities to recall exactly wlrat was

sa'id, So the Court finds that in this situation in this
factual situation jt would not be obta'inable from any

alternative source.

And that leaves us then with the second prong,

which th-is Court finds to be the more difficult prong, which

i s whether i t i s cri t'ical or necessary to the mai ntenance of

a party's claim, defense or proof of an issue material

thereto. And the Court finds that with regards to Mr.

Hincapie solely it is definitely critical or necessary to

the People's position and the Court will grant that.

I will do an in camera inspect'ion first just to
make sure that the materj al s that are no\A/ rel evant are be'ing

turned over. So the Court will grant the subpoena as to

that.

As to the other materials being requested by the

Yikki J. Benkel
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PROCEEDINGS page 5

People, with regards to the request for the subpoenaed

materials in terms of Mr. Luis Montero, do you both have

cop'ies of the subpoena with you?

MR. HURLEY: I do.

THE COURT: Because I will ask you to follour

a1 ong.

MR. KUBY: If brother Hurley has a spare copy I
would appreciate it.

THE COURT: We can make a copy, because I uant

everybody to be able to follow.

If need be we can make a copy.

MR. HURLB/: I don't have another copy.

THE C0URT: I will ask Mr. Robb to make a copy.

MR. HURLEY: I have an unstapled copy 'if you just

need the subpoena.

THE C0URT: Yes, just the actual subpoena.

Counsels, obviously this has been litigated, there

has been pl enty of subm-issj ons, So I wil l j ust cut to the

chase of what i t -is I am goi ng to permi t. The other stuff
that I am not al I owing 'is because I fj nd i t to be overbroad.

So with regards to Mr. Montero, \,hich is the first
request in the subpoena, I will allow Subdivision 1. I will
not al I ow Subdi v'i si on 2, Subd'ivi si on 3, Subdi vi si on 4,

Subd-ivision 5. I will allotru Subdivision 6 and Subdivision

7.

Vikki J. Benkel
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PROCEEDINGS page 5

That is with regards to l'lr. Montero.

This will be for in camera inspection as to the

other witnesses that are not Mr. Hincapie.

Once I get the materials, I will then decide

whether or not to turn any of that over immediately or

wlrether once the witnesses are called at whatever point I
think it may be relerrant, to turn it over to the People.

The second request is with regards to Mr. Johnny

Hincapie. So Subdivision 1 I will allow. Subdivis'ion2I
will alloru, with the modification only as to wlrat happened

on that date, meaning on the date of the incident here.

Subdivision 3 I will not allow. Subdivision 4, Do.

Subdivision 5, ho. Subdiv'ision 6, ho. Subdivis'i on7, and

there are two 7s, both of them are no. Subdivis'ion 8'is no.

Subd'ivi si on 9 'i s no. 0n 9, however, I wi I I al I ow

communications made by Mr. H-incapie with regards to

subdivision 9 and only any statements he made directly to
Mr. Hughes w'ith regards to this subject matter.

Next in the subpoena is the request having to do

with regards to the former attorney Mr. David Richman, and

at thj s stage the Court wil I not al I otv that. If in the

midst of the hearings the Court is persuaded to reconsider,

I will. But at this point the Court will not allow the

subpoena to go fonaard with regards to number three

regarding the former attorney Mr. David Richman.

Vikki J. Benkel
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PROCEEDINGS page 7

Si mi'l arl y for number four , whi ch i s materi al s

being requested for former attorney Vivian Shevitz, the

Court wil I not al I orr that . Unl ess as I stated as we go

through the proceedjngs somehout I am persuaded to reconsider

th1s ru1 i ng.

With regards to number five, which 'is the

materials having to do with Mr. Anthony Anderson, I will
allonr both Subd'ivision 1 and Subdivision 2. But note that

it will be limited to only statements made by Anthony

Anderson and those that he made directly to Mr. William

Hughes. And that is again for in camera inspection at this

stage.

With regards to the s'ixth request having to do

with the materials made by or the statements made by Pascal

Carpenter, the Court will grant Subd1vision 1 and

Subdi vi si on 2. The Court wi I I not al I ow Subdi vi s'ion 3 . And

once again, I will alloru them with regards to any statements

made by Mr. Carpenter directly to Mr. Hughes. And that is
for in camera inspection.

Number seven, with regards to the request having

to do with Mr. R'icardo Lopez, the Court wj I I al I ont

Subdivision 1 and Subdivision 2. But once again limited by

any statements Mr, Ricardo Lopez made djrectly to l'tr.
Hughes, Wil l-iam Hughes.

W-ith regards to the eighth request 'in the subpoena

Vikki J. Benkel
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PROCEEDINGS page I

having to do with statements made by Emilio Fernandez alkla

Emi I i ano Fernandez , the Court wi I I al I ow both Subdi vi s'ion 1

and Subdivision 2. Again only with regards to statements

made djrectly by Mr. Fernandez to Mr. Will'iam Hughes and

again for in camera 'inspection.

And with regards to number nine, the subpoenaed

materials having to do with the statements made by Yu11 Gary

Morales, the Court will grant Subdivision 1 and Subdivis'ion

2. 0nce again limjted to the extent that these are

statements made directly to Mr. Hughes. And so that we are

cl ear , aga'in for i n camera i nspecti on .

And when I say statements, I mean anything that

may have been videotaped, audio statements or notes having

to do with regards to those statements. And those will be,

and that is with regards to all of the mater-ia-ls be-ing

requested.

That completes the Court's ruling on the subpoena.

I, V'ikkj J. Benkel , a Senior Court Reporter in and for
the State of New York, do hereby certjfy that the foregoing

transcript is true and accurate to the best of my knowledge,

skill and ability.

V'ikki J . Benkel
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