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INTRODUCTION
Plaintiffs Ziva Branstetter (“Branstetter”) and BH Media Group Inc. d/b/a Tulsa World

(“Tulsa World”) (“Plaintiffs”) hereby move this Court for summary judgment dr, in the
alternative, summary adjudication, pursuant to District Court Rule 13 on the grounds that
Governor Mary Fallin (“Fallin”’) and Michael C. Thompson, Commissioner of the Department of
Public Safety (“Thompson™) (“Defendants™) are in violation of the Open Records Act, Okla.
Stat. tit. 51, §§24A.1, ef seq. (“ORA”) and Article II, Section 1 of the Oklahoma Constitution.
This case involves the rights of the press and the public to access government records
concerning how the death penalty—*“the most extreme sanction available to the State,” Atkins v.
Virginia, 536 U.S. 304, 319 (2001)—is carried out. For the past more than nine months
Branstetter, a reporter and Enterprise Editor for Tulsa World, has attempted to obtain access to
government records from the office of the Govermnor énd the Department of Public Safety
(“DPS”) relating to the April 29, 2014 botched execution of Clayton Lockett (“Lockett”). There
is no dispute that the records Branstetter has requested are “public records” within the meaning
of the ORA. See ORA § 24A.3(1). Nor is there any question that those records pertain to a
matter of pressing concern for the people of Oklahoma. Indeed, in the period of time since the
Petition in this case was filed, condemned inmate Charles Warner (“Warner”) was executed,
notwithstanding lingering questions about the execution method used by the State,’ and the U.S.
Supreme Court granted certiorari in Glossip, et al. v. Gross, et al. (No. 14-7955) (“Glossip™), a

challenge to Oklahoma’s lethal injection protocol on federal constitutional grounds.’

! See Cary Aspinwall, “Minute by minute: The execution of Charles Warmner,” Tulsa World (Jan. 16, 2015} available
at hitp://www.tulsaworld.com/news/crimewatch/minute-by-minute-the-execution-of-charles-
warner/article_ea053bce-33e2-54af-876a-5d51a3b9ae52 html.

2 See Ziva Branstetter and Cary Aspinwall, “Supreme Court agrees to hear Oklahoma lethal injection challenge,”

Tulsa World (Jan. 24, 2015) available at http:/fwww.tulsaworld.com/news/courts/supreme-court-agrees-to-review-
oklahoma-lethal-injection-challenge/article_933584a7-3066-5aa0-ab8¢-f0c0dde6d572.html.
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Despite Branstetter’s clear and undisputed right to access the records she has requested
under Oklahoma law, and the public’s need for timely access to information about the manner in
which the State has carried out executions, the Defendants have, to date, refused to release the
records sought by Plaintiffs. Defendants withholding of those records for months on end is, on
its face, a clear violation of the mandates of the ORA and the Oklahoma Constitution.

Under the ORA, Defendants “must provide prompt, reasonable access” to their records.
ORA §24A.5(5) (emphasis added). Yet, it has been more than nine months since Branstetter
submitted the first of her requests to the Governor’s office and the Department of Public Safety
(“DPS™) for public records relating to Lockett’s execution. Defendants have not only failed to
comply with their own self-imposed “estimates” for providing access to the records at issue, they
have continued to withhold documents—including transcripts of interviews of Fallin, Thompson,
and other government officials—that were reviewed by attorneys representing the State, and
redacted to address any privileged information, months ago. This is neither “prompt” nor
“reasonable” access by any measure, and it constitutes a denial of access that entitles Plaintiffs to
relief under the ORA. In addition, Defendants’ withholding of the records at issue has deprived
Plaintiffs, and all Oklahomans, of their right to access information they need to exercise their
right to self-governance; the people of Oklahoma are entitled to meaningfully participate in
setting the State’s policy when it comes to the death penalty, and they require the information
sought by Plaintiffs in order to do so. Defendants’ refusal to release the records requested by
Branstetter is, accordingly, not only a violation of the ORA, it is also an infringement of the
“inherent right” of citizens “to know and be fully informed about their government” that is
“recognize[d] and guarantee[d]” by the Oklahoma Constitution, ORA §24A.2; Okla. Const., Art.

IT, §1. That constitutional guarantee provides a separate and independent basis for relief here.



Because there is no substantial controversy as to any material fact, Plaintiffs are entitled
to relief as a matter of law. For the reasons set forth herein, the Court should grant summary
judgment or, in the alternative, summary disposition of issues in favor of Plaintiffs pursuant to
District Court Rule 13.

STATEMENT OF UNDISPUTED MATERIAL FACTS
1. Defendant Fallin is the Governor of the State of Oklahoma and a “public official”

within the meaning of ORA §24A.3(4).”
| 2, Defendant Thompson is the Commissioner of DPS and a “public official” within
the meaning of ORA §24A.3(4).

3. The Governor’s office is a “public body” within the meaning of ORA §24A.3(2).

4, DPS is a “public body” within the meaning of the ORA §24A.3(2).

5. On or about April 30, 2014, Fallin issued an executive order appointing
Thompson to conduct a review of the events leading up to and during the execution of Clayton
Lockett (the “DPS Investigation”). See Affidavit of Ziva Branstetter (“Branstetter Aff.”)
(attached as Exhibit 1), 9.

6. As part of the DPS Investigation, DPS conducted more than 100 interviews of
government officials and other persons who were involved with and/or witnessed Lockett’s
execution. See Branstetter Aff,, {{10-11 and Ex. D. All of those interviews were completed by
August 12, 2014. Id.

7. “On or about May 1, 2014, Branstetter sent the Governor’s office a request under
the ORA for “[a]ll records, including emails, associated with the execution of Clayton Lockett

and Charles Warner dating from March 1 to the present.” In submitting that request, Branstetter

* Plaintiffs respectfully request that the Court take judicial notice of all facts, definitions, and other matters cited in
their brief that are the subject of judicial notice under Okla. Stat. tit. 12, §§2201-2203,
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“agree[d] to limit [the] request to emails (whether on a personal email account or state email
account) to email communications between the governor’s office and DOC Director Robert
Patton, Jerry Massie or Anita Trammell; DPS Commissioner Michael Thompson; the governor’s
legal staff including Steve Mullins; Denise Northrup; Attorney General Scott Pruitt or Melissa
McLawhom Houston (or assistants acting on their behalf) and of course any emails from the
governor herself,” as well as “any communications between the governor’s office and the state
Supreme Court justices or staff acting on their behalf.” Branstetter Aff., 12 and Ex. A.

8. On or about May 2, 2014, the Governor’s office responded via email to
Branstetter’s May 1 ORA request and stated that it had been “placed [] in the queue of Open
Record Requests™ and assigned number 2014-016. Branstetter Aff., §13 and Ex. B.

9. As of the date of this Motion, more than nine months have passed since
Branstetter’s May 1 ORA request was submitted, and Plaintiffs have not been given access to the
requested records. Branstetter Aff., 114, 16.

10. On or about May 5, 2014, Branstetter sent DPS an ORA request for “all email to
or from Commissioner Michael Thompson and Steve Krise or assistants acting on their behalf—
regardless of who sent or received these emails—regarding the execution of Clayton Lockett and
Charles Warner and any related policy issues since April 1.” Branstetter Aff., 17 and Ex. C.

11.  As of the date of this Motion, more than nine months have passed since
Branstetter’s May 5 ORA request was submitted, and Plaintiffs have not been given access to the
requested records. Branstetter Aff., 1§20, 22.

12. On or about September 4, 2014, Branstetter submitted an ORA request to DPS for
“copies of all full statements by the official media witnesses to the Lockett execution as well as

statements by any public official who witnessed the execution, including Commissioner Michael



Thompson,” and “copies of statements by the paramedic and physician attending the execution.”
Branstetter Aff., Y23 and Ex. E; see aiso id., 124 and Ex. F.

13. As of the date of this Motion, more than five months have passed since
Branstetter’s September 4 ORA request was submitted, and Plaintiffs have not been given access
to the requested records. Branstetter Aff., §Y 26, 28.

14, On or about November 17, 2014, Branstetter again requested that DPS provide

“copies of transcripts of interviews conducted as part of the DPS Investigation, specifically

requesting “copies of all transcripts created in connection with the Clayton Lockett investigation
in electronic format under the Open Records Act.” Branstetter Aff., 30 and Ex. G.

15. As of the date of this Motion, more than three months have passed since
Branstetter’s November 17 ORA request was submitted, and Plaintiffs have not been given
access to the requested records. Branstetter Aff., 32, 33.

16.  Charles Warner was executed by the state of Oklahoma on January 15, 2015. See
supra note 1; Branstetter Aff., §8.

17.  On January 23, 2015, the Supreme Court granted certiorari in Glossip et al. v.
Gross et al., No., 14-6244. See supra note 2.

18.  As of the date of this Motion, the Oklahoma Legislature is considering legislation
concerning the procedures and manner in which executions are carried out by the State.*

LEGAL STANDARD

Motions for summary judgment and summary disposition are governed by Rule 13 of the
Rules for District Courts of Oklahoma. See Okla. Stat. tit. 12, Ch. 2, Appx., Rule 13. As

specified in Rule 13, summary judgment is proper if it appears to the Court that there is no

* SB 794, available at hitp://www.oklegislature.gov/BillInfo.aspx?Bill=SB%20794, HB 1879, available at
http://www.oklegislature.gov/Billlnfo.aspx?Bill-HB%201879.
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substantial controversy as to any material fact, as shown by the affidavits and discovery
materials submitted with the motion, and that one of the parties is entitled to judgment as a
matter of law. Id.; see also Patterson v. Beall, 2000 OK 92, |14, 19 P.3d 839, 844.

ARGUMENT AND AUTHORITIES
L The undisputed facts establish that Defendants are in violation of the ORA.

a. The denial of “prompt” or “reasonable” access to public records is a
denial of access that entitles Plaintiffs to relief.

Under the ORA, all records of public bodies and public officials “shall be open” for
inspection or copying during regular business hours. ORA §24A.5; see also id. (requiring public
bodies to have at least one person available at all times to release records during regular business
hours). A public body or official in receipt of an open records request “must provide prompt,
reasonable access to its records . . . .” Id. at §24A.5(5) (emphasis added). As the Oklahoma
Attorney General has explained:

There is no provision in the [ORA] for a public body to “withhold”
records for any amount of time, however small. The duty to provide
prompt and reasonable access is complied with only when a public body

properly attends to its duty to provide a record. [. . .]

This generally may include only the time required to locate and compile
such public records.

1999 OK AG 59, 411, 15. In order to ensure that these mandates are complied with, the ORA
provides that any requester who is “denied access” to records may file a lawsuit seeking
declaratory and/or injunctive relief. ORA §24A.17.

‘While “prompt” is not expressly defined in the ORA, it is a commonly used word with a
well-accepted meaning. Cf Edmondson v. Pearce, 2004 OK 23, §72, 91 P.3d 605, 637 (stating
that absent a specific definition, “words in a statute are to be understood in their ordinary
sense”). For example, Merriam Webster defines “prompt” to mean “performed readily or

immediately.”  http://www.merriam-webster.com/dictionary/prompt (last accessed Feb. 17,
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2015). And this understanding of “prompt” was implicitly endorsed by the Oklahoma Supreme
Court in In re University Hospitals Authority, where it determined that a government agency did
not violate the ORA when it made a public record “available to [requesters] as soon as it came
into existence.” 1997 OK 162, §16, 953 P.2d 314, 320 (emphasis added).

Ohio’s Supreme Court, in interpreting its own open records law’s requirement that public
records be “promptly” made available in response to a request, concluded that “promptly” meant
“without delay and with reasonable speed”. State ex rel. Wadd v. City of Cleveland, 689 N.E.2d
25, 28 (Ohio 1998) (citation omitted).” In that case, Ohio’s highest court held that an agency’s
delay of 24 days meant the records were not provided “promptly,” and granted a writ of
mandamus requiring that access be provided within eight days. Id. at 29; see also State ex rel.
Consumer News Servs. v. Worthington City Bd. of Educ., 776 N.E.2d 82 (Ohio 2002) (finding
that a delay of six days did not satisfy the requirement that records be provided “promptly”).
Similarly, the United States Court of Appeals for the D.C. Circuit has interpreted the federal
Freedom of Information Act’s requirement that an agency make records “promptly available,” as
“typically” meaning “within days or a few weeks of a ‘determination,” not months or years.”
Citizens for Responsibility & Ethics in Wash. v. FEC, 711 F.3d 180, 188 (D.C. Cir. 2013).¢

A delay of six or nine months in making public records available in response to a
straightforward request for access is neither “prompt” nor “reasonable”—let alone both. See
Black’s Law Dictionary 1138 (5th ed. 1979) (defining “reasonable”™ to mean, inter alia, “proper”
or “suitable under the circumstances™). And a denial of either “prompt™ or “reasonable” access

to public records—whether characterized as a constructive denial, or simply a denial—entitles

* The Oklahoma Supreme Court has looked to other state court’s interpretations of their open records laws, as well
as interpretations of the federal Freedom of Information Act (“FOIA”), for guidance in interpreting the ORA. See
Okla. Pub. Emples. Ass'nv. State ex rel. Okla. Office of Pers. Mgmt., 2011 OK 68, §27, 267 P.3d 838, 848.

S Under FOIA, federal agencies are required to make a “determinfation]” as to whether or not to comply with a
request for public records within 20 days of receiving the request. 5 U.8.C. § 552(a}(6)(A)(i).
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the requester to relief under ORA §24.A.17 ( “Any person denied access to records of a public
body or public official” may “bring a civil suit for declaratory or injunctive relief, or both. . . ”).
First, the plain language of ORA §24A.17 authorizes a requester to file a lawsuit
whenever “access” has been “denied,” expressly or otherwise. The word “denied” is commonly
understood to mean both (1) “to refuse to give (something) to someone” and (2) “to prevent
someone from having or receiving (something)”’. See Merriam Webster, http://www.merriam-
webster.com/dictionary/deny (last accessed Feb. 17, 2014). Thus, preventing the public from
having access to records falls well within the accepted meaning of the phrase “den[ying] access.”
Moreover, the term “denied” in ORA §24A.17 embraces the concept of a constructive
denial, which is well-recognized in open records laws. See, e.g., 5 U.S.C. §552(a)(6)(C)(1)
(stating that any person shall be deemed to have exhausted their administrative remedies if the
agency fails to comply within the applicable time limit, and is therefore authorized to sue); Ark.
Code Ann. § 39-121.01(E) (stating that “[a]ccess to a public record is deemed denied if a
custodian fails to promptly respond to a request for production of a public record . . . .”) And it
is likewise a concept well-recognized under Oklahoma law. In Robertson v. United States
Fidelity & Guarantee Company, for example, the Oklahoma Supreme Court analyzed the
requirements of Okla. Stat. tit. 36, §3636, which requires that insurance companies offer
uninsured motorist coverage. 1992 OK 113, 412, 836 P.2d 1294, 1296, The court held that an
insurance company’s failure to offer such coverage—and, thus, to “perform [its] statutory
duty”—was a “constructive denial” of the plaintiff’s application for such coverage, even though
no express denial was ever issued. Id. §11, 836 P.2d at 1297. It reasoned that, to conclude
otherwise, “would frustrate the purpose of the statute . . . and would permit the insurance

companies to benefit from their own noncompliance with the law.” Id. at §15, 836 P.2d at 1297,



In short, a constructive denial of access is a denial of access within the meaning of ORA
§24A.17. To conclude otherwise would frustrate the purpose of the ORA, and would permit
public bodies and government officials like Defendants “to benefit from their own
noncompliance with the law.” Robertson, 1992 OK 113, at 15, 836 P.2d at 1297. Indeed, not
only would such an interpretation allow for public records to be withheld for “processing” for
lengthy, indefinite periods of time, it would enable public bodies and officials to simply ignore
public records requests entirely, and to do so with impunity. Such a result could not have been
intended by the Legislature when it enacted the ORA. See Hogg v. Okla. Cnty. Juvenile Bureau,
2012 OK 107, 47, 292 P.3d 29, 33 (stating that courts should “give a sensible construction when
interpreting statutes and not presume that the legislature intended an absurd result.”).”

Here, as set forth immediately below, the undisputed facts establish that Defendants have
denied—and continue to deny—Plaintiffs access to their records as mandated by statute.
Accordingly, as a matter of law, Plaintiffs are entitled to relief, including declaratory and
injunctive relief as provided in ORA §24A.17.°

b. The Governor has violated—and continues to violate—the ORA by
denying Plaintiffs access to the records at issue.

It is undisputed that the Governor is a public official, and her office a public body,
subject to the ORA. See ORA §24.A.3(2)~(4). It is also undisputed that on May 1, 2014,

Branstetter submitted a written request under the ORA to the Governor’s office for access to

7 Indeed this same “Catch-22" was expressly recognized—and rejected—by the D.C. Circuit in the context of FOIA.
As the D.C. Circuit explained in Citizens for Responsibility & Ethics in Wash., under such a theory “an agency could
respond to a request. . . by simply stating, in essence, that it will produce documents and claim exemptions over
withheld documents in the future. Then, the agency could process the request at its teisure, free from any timelines,

. Although the agency may desire to keep FOIA requests bottled up in limbo for months or years on end, the
statute simply does not countenance such a system. . ..” 711 F.3d at 136-87.

¥ As set forth in Section IV, below, the remedies expressly enumerated in ORA §24A.17 are not the exclusive
remedies available to Plaintiffs under Oklahoma law.



specific public records including email from the accounts of a handful of spéciﬁed people,
including the Governor, relating to two specific events—the executions of Lockett and Warner—
created after March 1, 2014. Fact No. 7; see also ORA §24.A.3(1) (defining public “record”). It
is further undisputed that, despite the passage of more than nine months, Branstetter has not been
given access to any of the records she requested. Fact No. 9.

Even if Fallin’s withholding of the records at issue for more than nine months could
somehow be deemed consistent with the Governor’s obligation to provide “prompt” access to
public records—which it cannot—it is patently unreasonable. Branstetter’s request was not
complex, burdensome, or novel in any way; in fact, Branstetter even further limited her request
to email records created after March 1. Fact No. 7. Yet—notwithstanding the straightforward
nature of Branstetter’s request and the fact that, at the time the request was made, there were at
most 15 ORA requests “in line” ahead of it—as of the filing of Fallin’s Motion to Dismiss and
Alternative Motion for Summary Disposition of Legal Issues (“Fallin’s Motion™), her office had
yet to even begin “processing” that request. Fact No. 8 (the Governor’s office assigned the
request number 2014-016); Fallin’s Mot. at 5 (explaining that the number 2014016 means that
15 other requests were made before Branstetter’s); see also, e.g., id. at 5-6 (acknowledging that
the Governor’s office had not yet begun to “process” Branstetter’s request). The abject failure of
the Governor’s office to “properly attend[] to its duty to provide a record” fails, on its face, to
satisfy the obligation to provide “reasonable™ access. 1999 OK AG 59, {11, 15. For that reason
too, Plaintiffs are entitled to relief as a matter of law.

¢. DPS has violated—and continues to violate—the ORA by denying
Plaintiffs access to the records at issue.

It is undisputed that Thompson is a public official, and DPS a public body, subject to the

ORA. See ORA §24.A.3(2)—(4). It is also undisputed that, in the aftermath of Lockett’s botched
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execution, Branstetter submitted two written requests for public records under the ORA to DPS:
(1) a May 5, 2014 request for “all email to or from [Thompson] and Steve Krise or assistants
acting on their behalf” regarding “the execution of Clayton Lockett and Charles Warner and any
related policy issues since April 1,” Fact No. 10, and (2) a September 4, 2014, request for
“copies of all full statements by the official media witnesses to the Lockett execution as well as
statements by any public official who witnessed the execution, including [Thompson],” and
“copies of statements by the paramedic and physician attending the execution,” Fact No. 12.
See also ORA §24.A.3(1) (defining public “record”). It is further undisputed that those requests
have been pending for more than nine and five months, respectively, Fact Nos. 11 and 13—time
periods that in no way comport with the ORA’s mandate that access to records be “prompt.”
ORA § 24A.5(5).

Even if DPS8’s withholding of the records at issue for almost six (let alone nine} months
could somehow be deemed consistent with DPS’s obligation to provide “prompt” access to
public records—which it cannot—it is patently unreasonable. Indeed, the nine months that have
passed since Branstetter submitted her May 5 request does not even comport with DPS’s own
standards; approximately three months after that request was submitted, DPS estimated that it
would take, at most, another three months for it to release the records Branstetter first requested
within days of Lockett’s execution. Branstetter Aff. §19 and Ex. D.” And DPS’s continued

withholding of documents responsive to Branstetter’s September 4 request—which she reiterated

® Despite this and other representations that were made to Branstetter over the course of the last many months,
Thompson’s Motion to Dismiss indicated that, at least as of the filing of that Motion, DPS may not have even begun
to “process™ Branstetter’s May 5 request. For example, Thompson’s Motion states that “[u]ntil a substantial search
is conducted . . ., it is uncertain which particular records, or how many particular records, fall within Plaintiffs’
request.” Thompson’s Mot. at 8; id. at 6 (stating that “a considerable search will have to be made to find the
requested records”). On August 12, more than six months ago, Branstetter was told that DPS’s legal division was
conducting a review to determine whether any of the records requested by Branstetter were exempt from disclosure.
Branstetter Aff. §19 and Ex. D. These flatly contradictory representations further demonstrate that Plaintiffs have
been denied both “prompt” and “reasonable” access to DPS’s records.
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on November 17—is particularly inexcusable. Among other things, Branstetter sought
transcripts of interviews (including her own) gathered in connection with the DPS Investigation
into the botched Lockett execution. Fact Nos. 12 and 14. DPS gathered, redacted, and produced
those records in November of last year pursuant to a federal court order in Warner, ef. al v.
Gross, et. al, No. CIV-14-665F (W.D. Okla., filed June 25, 2014) (“Warner™), a civil lawsuit
then pending in the United States District Court for the Western District of Oklahoma.
Branstetter Aff. 129. Indeed, in her November 17 email to DPS, Branstetter simply asked for
immediate access to the exact same records that DPS had already provided in that case—records
that she had initially requested back in September. Fact Nos. 12 and 14.

II. The undisputed facts establish that Defendants are im violation of the
Oklahoma Constitution.

Article 11, Section 1 of the Oklahoma Constitution provides that:
All political power is inherent in the people; and government is instituted for their

protection, security, and benefit, and to promote their general welfare; and they have the
right to alter or reform the same whenever the public good may require it. . . .

Okla Const. Art II, §1. This provision is a clear expression of the democratic nature of
Oklahoma’s government; it affirms that the people are the source of the State’s authority, and
guarantees the right of the people to govern themselves, including to alter or reform their
government. See id. Contrary to Defendants’ arguments, this inherent right to self-governance
guaranteed by the Oklahoma Constitution includes an independent right of the people to receive
information necessary to meaningfully participate in the democratic process.

In enacting the ORA, the Legislature expressly recognized this independent right:

As the Oklahoma Constitution recognizes and guarantees, all political power is inherent

in the people. Thus, it is the public policy of the State of Oklahoma that the people are
vested with the inherent right to know and be fully informed about their government.

ORA §24A.2 (emphasis added); see also Okla. Pub. Employees. Ass’n v. State ex rel. Okla.
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Office of Pers. Mgmi., 2011 OK 68, 736, 267 P.3d 838, 851 (“Openness in government is
essential to the functioning of a democracy. . . . In order to verify accountability, the public must
have access to government files.”).

In a recent opinion, Justice Edmonson of the Oklahoma Supreme Court, joined by Chief
Justice Colbert, made clear that the ORA is not the source of the right of the people to access
public records, nor does it provide the exclusive remedies when access is denied. In Shadid v.
Hammon, 2013 OK 103, 315 P.3d 1008, a case involving access to court records, Justice
Edmondson explained that “[tJhe right of the People for access to public documents exists
independent of the [ORA], and since the Open Records Act did not create a right, the remedy
provided by §24A.17 should not be deemed the exclusive remedy . .. .” Jd. at 113, 315 P.3d at
1014. (Edmondson, J. concurring in part and dissenting in part) (emphasis in original).

The records being withheld by Defendants pertains to government action of the highest
order. The results of the DPS Investigation into the botched Lockett execution and other
information about the manner in which the State carries out executions is of critical importance
to the people of Oklahoma. Not only is the U.S. Supreme Court currently considering whether
the execution protocol followed by the State complies with federal constitutional requirements,
but the Oklahoma Legislature is also currently considering bills that would approve alternative
methods of execution.'® If the citizens of Oklahoma are to meaningfully oversee and participate
in the democratic process with respect to capital punishment within this State, they must be fully
informed about the manner in which it is being meted out. The records sought by Plaintiffs—a
reporter and a newspapér—for the purpose of fulfilling their role in keeping the public informed

about the actions of government, are records that citizens have a constitutional right to obtain.

¥ See supra notes 2 and 4; Barbara Hoberock, Bills advance in Oklahoma that would allow executions by nitrogen
hypoxia or even electrocution, Tulsa World (Feb. 11, 2015), http://perma.cc/2PPG-7U6Y.
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Defendants® withholding of those records violates not only the ORA but the Oklahoma
Constitution as well, and, for that reason too, Plaintiffs are entitled to relief as a matter of taw.!!

III. Defendants cannot lawfully establish “procedures” for responding to ORA
requests that effectively deprive the publlc of access to records.

a. Any “procedures” employed by Defendants must comply wnth both the
ORA'’s mandates and constitutional requirements.

The ORA provides that public bodies may “establish reasonable procedures which
protect the integrity and organization of its records and to prevent excessive disruptions of its
essential functions.” ORA §24A.5(5). Defendants, in support of their pending motions to
dismiss and alternative motions for summary disposition (“Defendants’ Motions”), have argued
that this provision authorizes them to process ORA requests in any order and manner they
choose, and however slowly they see fit. See Fallin’s Mot. at 6—12; Thompson’s Mot. at 9-12.

That Defendants are authorized to set up “reasonable procedures™ for responding to ORA
requests, however, does not relieve them of their obligation to comply with the ORA’s
requirements. Among other things, all records of Defendants must “be open” to any person for
inspection or copying, and Defendants are required to have at least one person available at all
times to release records during regular business hours. Id at §24A.5(6). Put simply, while
Defendants are permitted to establish “reasonable procedures™ for responding to ORA requests
designed to “prevent excessive disruptions of [the] essential functions” of their offices, id. at
§24A.5(5), they must still “provide prompt, reasonable access” to their records.

Moreover, in order to pass constitutional muster, any procedures established by

Defendants for complying with requests for access to public records cannot infringe upon the

1 Bven if the Oklahoma Constitution did not create a right to access to public records independent of the ORA—
which it does—the ORA would stil! need to be interpreted in conformity with constitutional guarantees, The ORA
was designed to ensure that the people of Oklahoma would be able to “efficiently and intelligently exercise” the
“inherent political power” guaranteed to them by the Constitution. Any interpretation of the ORA’s provisions,
including its mandate that access to public records be “prompt” and “reasonable,” must comport with this legislative
purpose and ensure meaningful participation in the democratic process.
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right to self-government guaranteed by Oklahoma’s constitution. Okla. Const. Art II, §1.
Defendants have no authority to establish a method for responding to requests for public records
that deprives the people of Oklahoma of their constitutionally recognized “inherent right to know
and be fully informed about their government.” ORA §24A.2; Okla. Const. ArtII, §1.

Accordingly, the assertions made throughout Defendants’ Motions about the manner in
which they have purportedly chosen to respond to public records requests, and the supposed
inconvenience of providing the public timely and meaningful access to government records are
no defense to Plaintiffs’ claims. See Wadd, 689 N.E.2d at 29 (stating that “no pleading of too
much expense, or too much time involved, or too much interference with normal duties, can be
used by the respondent to evade the public’s right to inspect and obtain a copy of public records
within a reasonable time”) (citations omitted). To the contrary, as set forth below, they
underscore the need for this Court to issue appropriate relief.

b. A pattern and practice of extensive delay in responding to public records
requests is itself unconstitutional and a violation of the ORA that
warrants appropriate relief,

Far from articulating a defense to the claims asserted by Plaintiffs, the positions taken by
Defendants in this case only offer further support for Plaintiffs’ entitlement to relief. Defendants
do not argue that they have complied with the ORA’s mandate to provide “prompt, reasonable”
access to the public records at issue here. Instead, Defendants argue in support of their Motions
that it is not their practice to provide “prompt, reasonable™ access to their records in response to
any ORA request and, thus, that Plaintiffs é.re in the same position as all other Oklahomans who
have ORA requests that remain pending for months, and even years. That Defendants admittedly
have a pattern and practice of effectively denying access to public records, however, is ifself a

violation of the ORA and the Oklahoma Constitution——not a defense to Plaintiffs’ claims.
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According to Defendants, they “process” ORA requests one at a time, on a mostly “first
come, first served” basis.”? See Thompson’s Mot. at 6-8; Fallin’s Mot. at 5-7. And, because
Defendants take as long as they like to respond to each request in the “queue,” a request—Iike
the May 2 request Branste‘;ter submitted to the Governor’s ofﬁce—ban simply sit in thé "‘queue”
for months, if not indeﬁhitely, without any action being taken to process it. See, e.g., Fallin’s
Mot. at 5—7 (conceding that, as of the filing of Fallin’s Motion, the Governor’s office had not yet
searched for the requested records, and instructing the Court to “[p]lease recall that the line had
formed before Plaintiffs’ request, and Plaintiffs are not first in line.”) That Defendants have
adopted a system for responding to ORA requests designed to create excessive delay is borne out
by the record. Not only has Branstetter experienced substantial months-long delays in obtaining
public records under the ORA from Fallin, a log prepared by the Governor’s office indicates that
it has not responded to a single ORA request since August 8, 2014. Branstetter Aff., Ex. K.

Any argument on the part of Defendants that it is too burdensome to comply with the
ORA’s mandate to provide “prompt, reasonable” access to their records is, as set forth above, no
defense to Plaintiffs’ claims. Defendants cannot lawfully devise procedures for processing ORA
requests that fail to satisfy constitutional and statutory mandates. If Defendants believe their
offices lack sufficient resources to satisfy those requirements, they should direct those concerns
to the Legislature—not to this Court. In any event, any such argument would—in addition to
being legally meritless—also be factually baseless. As Branstetter details in her concurrently

filed affidavit, prior administrations did not share Governor Fallin’s purported inability to both

12 The record makes clear that Defendants do not, as they suggest, always utilize a “first come, first served” method
for processing ORA requests. Thompson’s Mot. at 7; Fallin’s Mot. at 7. Thompson’s Motion states that DPS will
respond “to a simple request early and out of order, rather than making the requester wait.” /d. at p. 6, fn. 4. The
Govemor’s office recently responded to an ORA request submitted by Branstetter, notwithstanding the fact that her
earlier May 2 request that is at issue in this case is still pending. Branstetter Aff. §935-37. And the open records
request log supplied by Fallin's office (Branstetter Aff,, Ex. K) shows that the Governor’s office responded to
records request 2014-007— that was “queued up” on March 27, 2014—by supplying 2618 documents just 22 days
later, on April 18, 2014, before processing any of the six requests submitted before it.
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fulfill her obligations under the ORA and carry out her other responsibilities as Governor.
Branstetter Aff. []2—4; ¢f. Fallin’s Mot. at 7 (listing other responsibilities of the Governor and
her office). Moreover, Fallin’s record in other ORA matters like this one belies any claim that
her office is unable to process Branstetter’s request—or anyone else’s request—promptly. Last
year, an organization filed a petition for relief under the ORA in connection with a request that
had been pending with the Governor’s office for four months. See Pet. For Decl. and Injunctive
Relief at 3, Take Shelter Oklahoma v. Fallin, No. CV-2(14-374 (District Court of Oklahoma
County, filed March 4, 2014, assigned to Judge Barbara Swinton) (“Take Shelter Oklahoma”).
Fallin moved to dismiss on largely the same grounds she has asserted in this case, arguing that
her office had not “denied access” to the records under the ORA, but merely had yet to process
the request. See Mot. to Dismiss, Take Shelter Oklahoma (copy attached as Exhibit 2). At the
time Fallin’s motion to dismiss in that case was filed, the Governor’s office asserted that it had
14 ORA requests in “line” to be processed before the plaintiff’s, and stated that more than 20,000
to 30,000 documents would need to be reviewed to process those requests. Id. at 4. Less than
three months later, however, Fallin moved to dismiss again, this time on the ground that her
office had supplied the requested records. Suggestion of Mootness and Request for Dismissal,
Take Shelter Oklahoma (copy attached as Exhibit 3).

Defendants’ apparent view that their offices have more important things to do than
comply with the ORA and the mandates of the Oklahoma Constitution does not, as a matter of
law, excuse their compliance. To the contrary, under the Oklahoma Constitution, the Governor
“shall cause the laws of the State to be faithfully executed, and shall conduct in person or in such
manner as may be prescribed by law,” Okla. Const., Art. VI, §8, and Thompson, as a public

officer, likewise has a duty to support and obey the Oklahoma Constitution, Okla. Const., Art.
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XV, §1. That Defendants are engaged in a pattern and practice of ignoring their obligations to
provide the public with meaningful access to government records, to the detriment of Plaintiffs
and all Oklahomans, only underscores the necessity of appropriate relief from this Court.

CONCLUSION

For all the reasons set forth herein, Plaintiffs are entitled to judgment as a matter of law,
or summary adjudication, in their favor. Accordingly, the Court should issue declaratory and/or
injunctive relief requiring Defendants to produce the public records requested by Branstetier
forthwith, and award Plaintiffs reasonable attorney’s fees, under the ORA. See ORA §21.A.17.
In addition, the Court should issue a writ of mandamus requiring Defendants to hereafter comply
with their duties under the Oklahoma Constitution and the ORA. See Okla. Stat. tit. 12, §1451
(stating that a writ of mandamus may issue “to compel the performance of any act which the law
specially enjoins as a duty, resulting from an office, trust or station . . . ).

Dated: March 3, 2015 Respectfully submitted,

By: ottt Bt

Robert D. Nelon

Hall Estill Hardwick Gable Golden &
Nelson

Chase Tower, Suite 2900

100 N. Broadway

Oklahoma City, OK 73102
405.553.2805 (Telephone)
405,553.2855 (Facsimile)
bnelon@hallestill.com

Katie Townsend (Pro Hac Vice)

The Reporters Committee for Freedom of
the Press

1156 15th St. NW

Washington, DC 20005

202.795.9300 (Telephone)

202.795.9310 (Facsimile)
ktownsend@rcfp.org

Counsel for Plaintiffs
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This is to certify that on March 3, 2015 a true and correct copy of the foregoing
instrument was transmitted electronically and mailed, postage prepaid, to the following counsel
of record:

Robert A. Nance

Riggs, Abney, Neal, Turpen. Orbison & Lewis
528 NW 12th Street

Oklahoma City, OK 73102

Stephanie L. Theban

Riggs, Abney, Neal, Turpen. Orbison & Lewis
502 West Sixth Street

Frisco Building

Tulsa, OK 74119

Robert D. Nelon
1083591.1:999904:01820
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IN THE DISTRICT COURT OF OKLAHOMA COUNTY
STATE OF OKLAHOMA

ZIVA BRANSTETTER and BH Media
Group Inc. d/b/a TULSA WORLD,

Plaintiffs,

v. Case No. CV-14-2372
Judge Patricia G. Parrish
MARY FALLIN, in her official capacity as
GOVERNOR OF THE STATE OF
OKAHOMA; MICHAEL C. THOMPSON,
in his official eapacity as COMMISSIONER
OF THE OKLAHOMA DEPARTMENT
OF PUBLIC SAFETY,

Defendants.

AFFIDAVIT OF ZIVA BRANSTETTER IN SUPPORT OF PLAINTIFFS’ MOTION FOR
SUMMARY DISPOSITION (PURSUANT TO DISTRICT COURT RULE 13)

I, Ziva Branstetter, being first duly sworn, upon oath, deposes and says as follows:

1. I am a reporter and Enterprise Editor for Tulsa World, the daily newspaper for the
city of Tulsa, Oklahoma, and am a plaintiff in the above-captioned case, 1have worked at Tulsa
Worid for the last 21 years. I cover a variety of state government issues, including prisons, the
criminal justice system, state oversight of healthcare facilities, and issues surrounding
government transparency.

2. I make frequent use of the Oklahoma Open Records Act, Okla, Stat. tit. 51, §§

- 24A.1, et seq. (“ORA”) to gather information for my reporting.

3. In my personal experiences of sending ORA requests over the last three years, the
current administration of Governor Mary Fallin has been unreasonably slow in responding to my
requests. For example, in April 2013, I requested email regarding a $6 million federal penalty
against the state by the federal government. The Governor’s office responded in February 2014,

neatly one year later, with a one-page letter stating it had no email responsive to my request.

EXHIBIT
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Meanwhile, the Governor’s office provided thousands of pages of records in response to other
requests well before that date. Three of the requests were submitted after mine, according to the
Governor’s log. In another case, I directed reporters working with me on a project to request
email related to the Justice Reinvestment Initiative, a comprehensive prison reform law that the
Govemor’s office initially supported but then refused to fund. Tulsa World did not receive those
records until 15 months later.

4, Under previous administrations, 1 did not experience such delays. To my
knowledge, there was no lengthy legal review of records before they were given to me, nor did I
encounter claims of executive privilege. Under Gov. Brad Henry we would request records and
receive them via email within a day or two on most requests and perhaps a few weeks on larger
requests for data. Gov. Frank Keating’s office was similarly easy to deal with on Open Records
Act requests. [ can recall no single request that took months or a year.

5. As a reporter for Tulsa World, 1 have spent considerable time covering executions
carried out by the State, including the executions of Clayton Lockett and Charles Warner,

6. I was one of the twelve media witnesses to attend the botched execution of
Clayton Locket on April 29, 2014. I watched as Lockett was declared unconscious but then
spent three minutes mumbling, rising up, and writhing on the gurney. Then, DOC officials
carrying out the execution closed the blinds in the death chamber, preventing us from seeing
what we were there to witness,

7. After I left the viewing chamber, I learned from Robert Patton, the Director of the
Department of Corrections (“DOC”), that Clayton Lockett had died from what he believed to be
a heart attack. Patton said that Lockett’s “line failed” and that “his vein exploded.”

8. Charles Warner, who was also scheduled to be executed on April 29, 2014, had



his execution delayed due‘ to the Lockett incident. Warner was executed by the State on January
15, 2015. Tulsa World was not among the witnesses chosen to view Warner’s execution. DOC
cut the number of media witnesses by more than half following the Lockett execution.

9. On or about April 30, 2014, Governor Fallin issued an executive order appointing
Michael Thompson, the Commissioner for the Department of Public Safety (“DPS™), to conduct
areview of the events leading up to and during the execution of Lockett. This review
(hereinafter, the “DPS Investigation™) was to include an inquiry into Lockett’s cause of death,
and an inquiry addressing whether the DOC correctly followed the agency’s current protocol for
executions. In stories about that investigation, Tu/sa World noted that Thompson was a member
of Fallin’s cabinet, a witness to the execution, and a former DOC employee.

10.  As part of the DPS Investigation, the agency conducted over 100 interviews with
various government officials and other persons who were involved with and/or witnessed {
Lockett’s execution. Governor Fallin and Commissioner Thompson were among those
interviewed by DPS. I am informed and believe that the interviews were complete as of August
12, 2014, at the latest. DPS recorded those interviews and currently possesses audio recordings
and transcripts of them.

11. As a witness to Lockett’s botched execution, on or about June 5, 2014, I agreed to
be interviewed by DPS officials in connection with their investigation.

12. Onorabout May 1, 2014, I, in my role as a reporter and Enterprise Editor for
Tulsa World, sent the Office of Governor Fallin an ORA request for “[a]il records, including
emails, associated with the execution of Clayton Lockett and Charles Warner dating from March
1 to the present.” In my request, I “agree(d] to limit [my] request to emails (whether on a

personal email account or state email account) to email communications between the governor’s



office and DOC Director Robert Patton, Jerry Massie or Anita Trammell; DPS Commissioner
Michael Thompson; the governor’s legal staff including Steve Mullins; Denise Northrup;
Attorney General Scott Pruitt or Melissa McLawhorn Houston (or assistants acting on their
behalf) and of course any emails from the governor herself,” as well as “any communications
between the governor’s office and the state Supreme Court justices or staff acting on their
behalf.” A true and correct copy of my May 1, 2014 Open Records Act request is attached
hereto as Exhibit A.

13.  On or about May 2, 2014, the Office of Governor Fallin responded via email to
my May 1 Open Records Act request. In that response, a true and correct copy of which is
attached hereto as Exhibit B, the Office of the Governor stated that my request had been “placed
[1 in the queue of Open Record Requests” and assigned the number 2014-016.

14.  As of the date of this affidavit, it has been more than nine months since 1
submitted the May 1 Open Records Act request attached hereto as Exhibit A.

15.  During the last nine months I have contacted the Office of the Governor ona
number of occasions conceming the status of my May 1 Open Records Act request,

16.  The Office of Governor Fallin has not yet produced any records in response to my
May 1 Open Records Act request.

17. On or about May 5, 2014, 1, in my role as a reporter and Enterprise Editor for
Tulsa World, sent DPS a written request for specified public records under the Oklahoma Open
Records Act. Specifically, in an email to Cpt. George Brown, head of DPS public affairs, I
requested “all email to or from Commissioner Michael Thompson and Steve Krise or assistants
acting on their behalf—regardless of who sent or received these emails—regarding the execution

of Clayton Lockett and Charles Wamer and any related policy issues since April 1.” A true and



correct copy of that request is attached hereto as Exhibit C.

18.  Brown confirmed receipt of that May 5 Open Records Act request in an email to
me dated on or about May 7, 2014, in which he stated that he was “waiting to hear back
regarding [my] email request.”

19.  Onorabout August 12, 2014, I received an email from Brown on behalf of the
DPS stating, among other things, that the DPS’s Legal Division was “conducting a review to
determine which [email responsive to my May 5 Open Records Request], if any, may contain
privileged or confidential information that is not subject to an open re;cord request.” Brown
estimated that review would “take up to another three months” to complete. A true and correct
copy of that August 12 email is attached hereto as Exhibit D.

20.  Asof the filing of this Complaint, it has been more than nine months since [
submitted the May 5 Open Records Act request attached hereto as Exhibit C.

21.  During the last approximately nine months, I have contacted DPS on a number of
occasions concerning the status of my May 5 Open Records Act request.

22.  As of the date of this Affidavit, DPS has not produced any records in response to
my May 5 Open Records Act request.

23.  Onor about September 4, 2014, [, in my role as a reporter and Enterprise Editor
for Tulsa Worl&, submitted another written request to DPS for specified public records under the -
Oklahoma Open Records Act. Specifically, in an email to Brown, I requested “copies of all full
statements by the official media witnesses to the Lockett execution as well as statements by any
public official who witnessed the exécution, including Commissioner Michael Thompson,” and
“copies of statements by the paramedic and physician atfending the execution.” A true and

correct copy of my September 4 Open Records Act request is attached hereto as Exhibit E.



24.  That same day, I received a response, via email, from Brown stating that he had
“received [my] official open records request dated 9/4/14 and will review it for consideration and
processing.” A true and correct copy of DPS’s response to my September 4 Open Records Act
request is attached hereto as Exhibit F..

25. Onor ‘about September 17, 2014, 1, in a telephone call with Brown, inquired as to
the status of my September 4 Open Records Act request to DPS. During that telephone call,
Brown informed me that DPS was reviewing approximately 5,000 pages of material gathered in
connection with its investigation, including transcripts of interviews. Brown further informed
me that, after redacting from that material the information it was required by law to redact, DPS
intended to make the material available to the public via its website.

26.  Asof'the date of this affidavit, it has been more than five months I submitted my
September 4 Open Records Act request attached hereto as Exhibit E.

27.  OQver that time period, | have contacted DPS on a number of occasions concerning
the status of my September 4 Open Records Act request.

28.  Asofthe date of this affidavit, DPS has not produced any records in response to
my September 4 Open Records Act request.

29.  1am informed and believe that certain material responsive to my Open Records
Act requests—including transcripts of interviews of witnesses conducted in connection with the
DPS Investigation—were reviewed, redacted, and produced by DPS in connection with a civil
Jawsuit in the United States District Court for the Western District of Oklahoma—Warner, et. al
v. Gross, et. al, No. CIV-14-665F (W.D. Okla., filed June 25, 2014) (hereinafier the “Warner
Matter.”). Iam informed and believe that those redacted transcripts were produced .to the

plaintiffs in that civil litigation on or around November 15, 2014.



30.  Onorabout November 17, 2014, I followed up on my earlier Open Records Act
requests and again requested that DPS provide copies of the interview transcripts related to the
DPS’s Investigation, citing their production in the Warner Matter. Specifically, in an email to
Brown, [ stated: “I request copies of all transcripts created in connection with the Clayton
Lockett investigation in electronic format under the Open Records Act. I know Judge Friot
ordered DPS to produce them [in the Warner Matter] by Nov. 15 and they’re already redacted.
Please inform me if the documents are not in electronic format and if I need anything else to
obtain them.” A true and correct copy of that email is attached hereto as Exhibit G.

31.  Notwithstanding their production in the Warner Matter, none of the interview
transcripts related to the DPS’s Investigation have been provided in response to my Open
Records Act requests.

32,  Asofthe date of this affidavit, it has been more than three months I submitted my
November 17 Open Records Act request attached hereto as Exhibit G.

33.  DPS has not produced any records in response to my November 17 Open Records
Act request.

34.  OnNov. 4, 2014, I requested a status update on my ORA réquests with the
Governor’s Office, and received a response on November 4, 2014, stating that there were “three
requests that need to be processed before [mine].” A true and correct copy of this response is
attached hereto as Exhibit H.

35.  Onorabout February 23, 2015 at 10:26 AM, I submitted an Open Records Act
request to the Governor’s Office for “any log(s) kept by Gov. Fallin's office showing open
records requests made, date, records requested and their status including date granted and any

other fields of data kept dating to when such logs began.” A true and correct copy of my



February 23 Open Records Act request is attached hereto as Exhibit I.

36.  On February 23,2015 at 12:35 PM I received a response from Michacl McNuit at
the Governor’s Office providing the processing logs I requested. A true and correct copy of this
email is attached hercto as Exhibit J.

37.  True and correct copi‘es of the documents provided in response to my February 23
Open Records Act request are attached here as Exhibit K. Exhibit K indicates that, as of this
affidavit’s date, the Governor’s office has not responded (o an open records act request since
August 8, 2014,

38.  Talso asked in that email for an update on my records request regarding the
Lockett execution. 1 was told there were (wo large requests ahead of mine, though the log

provided to me, and attached hereto as Exhibit K, shows eight requests ahead of mine.

3;/.%@ De~Stefle~

Zva Bransteller

SUBSCRIBED AND SWORN to before me this 3rd day of March, 2015.

Kt ha @)@{W

B Nolary Publc- Notary Public
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Subject: recards request
From: “Branstetter, Ziva® <Ziva.Branstetter@tulsaworld.conm>
Date: 5/1/2014 6:39 PM N
Tot gk Weiritz <AlexWeiftz@ddlokigovs | w2

Alex: Please consider this a request under the Oklshoma Open Records Act for the following:

All.recopds, including emails, associated with the execution of Clayton Lockett and Charles taraer
dating from March 1 to the present,

I agree to limit ny request to ewails (whether on a personal email account or stare email account) to
gmadil comsiunications between the governor's office and DOC Director Robert Patton, Terry Hassie or
Anita Trampelly DPS Compissioner Michael ¥hompson; the governor's legal staff includimg Steve ¥ullingy
Denise Northrup; Attorney Genersl Scott Pruitt ob Nelissa RMclawhorn Howston {pr sssistants. acting on
their behalf) and of course any emails from the governor harself. I alse reguest any communications
between the governor’'s office and the state Supreme Court .justices or staff acting on thelr ‘behalf,

x

Pleasé make sure to include any attachments to the email that ace respansive to this reguest,

Zivs Bransiiboter
Tulsa Worid Enterprise Editor
o18.581.8365 {0) 918.520.D485
@rivabranzpetier

EXHIBIT
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From: Audrey Rockwell [Audrev.fiockwellfsoy. ok, pov]
sent: Friday, May B2, 2014 5:22 Pl

To: Bransidtier, Ziva

Subject: Ackpowledgement of Open Records Raguest

the office of Gove?mqr Mary Fallin has recelved your Open Records Requast and placed it in the tgusge
of Oper Record Requests. Your request nuwber is 2814-016, I have attached & copy of your reguest
below please lét me know if thet is not a carrsct copy of your reguest. '

@Governor Mary Fallin and siaff emails re; Execution of Clayton Lockett and Charles iapner
from Harch 4; 2014 - to #May 1, 2014
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From: "Bransteiier, Iiva" [Ziva.Branstefierfiulsaugrid.com]

Sent: ©5/65/2814 87:49 AH

To: George Brown Shemordidns, state. ok us>

Cc: “Strain, Mike {fichsel}” iike Sirain@iuisaworld.coms; Worley, Joe {Jesaph)”
sIsp.Morley@tuleaarid, comp; "Ellerbach, Susan® <Susan.Eilerbach®tud sawrild. com
Subiject: Information request

Good morning George: ¥e had talked a. fen days ago sbout the investigation dnto the execution. You

‘wene going to find ot for me whether troop 7 has anyone with medical trailning related to TV

platement, drug lnreraction and relatad issues that will -- T assume -- be part oF thé
invdstigation. I also request to know whether any outside agenciss or axperts will b2 included in
this investigation and if so which ones, who they are.

Finally, please consider this a recards request for all email %o or Trom Commissioner Michael

Thompsor and Steve Krise or assistants acring on their behalf -- regardless of ubo sere op received
these emails -- regérding the execution of Clayton Lockett and Charles Warner and any related policy
issues since April 1,

Please be aware 'of "the ORA's requirament that open records be provided 3n a promspt and reasonable
time frame and that retords cefinot be withhield due to an ongoing tnvestigation. 1¥ any emails
contain exempt material please cite the Spplicsble statute, redact the exempt portion of the pecopd
and provide the remainder of the record az required by the ORA.

Ziva Brenstetier
Enterprise Editor
Tulsa Horid
918-581-8286 (o)
918-528-8468 ()
@rivabranstetien
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From: Goponngdes . state.ok.us [G8rokn@das. steta, ok.tzl
Sent: Tuesday, August-12, 2814 12:21 PH ' '
Toi Branstatter, Ziva

Subject: Re: Statis of racords reguast?

Ziva,

We agre working to provide an update to our investigation of the execution of convicted murderer
Clayton Lockett, shd hope to release that update sometime this week. A5 the autopsy is a kay
componarit of our investigaticn, we can®t move forward until it is released. We have completed all
interyiews, well over 188, and dce in the Final stages of oor investigation. #e logk forward %o
releasing the report as soon a5 possible.

In resporse to your FMay Sth records reguest for email correspondence:

Section 244.2 .of the ORA statss in part, "the ageacy to whom a request is made shall at all times
bear the burden of establishing whether any records are protecied by 2 confidential privilege”.
Therefore, our Legal Division i$ conducting a review fo determine which ones, if any, may contain
privilegéd ¢r confidential informaticn that is not subject to an open record request. This is 3
comprehénsive review process ubich requires extended time.

Please note the ORA also states, “public badies do not need %o follow any procedurss for providing
access Yo public records except those specifically required by the Okiahowa Open R=cords Act”.

The ORA allows an dgenty a reasocnable timé {0 respoad and given the sheer size -of the request, the
slow process of reviewing sach individusl récord, and the Iifited number of attorneys who are
avallable to condiict a legal réview, we believé we are on track. A fair estimetion, assuting
nothing interferes bafore then, is that it will take up to another three months beforé codpletion.

I you have any questions plagse feel free to contars me..
Raspectfully,.
Captain Gearge Brown #47

Commander, DPS Public Affairs
AG5-425-7 780
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From: “Branstetter, Ziva® [Ziva.Branststeerdtalsawdeld. conl

Sent: 8976472814 £2:323 MM ' N

To: George Brown sGbrounfue. state. ok.ougs

£e: YStrain, Miks {Michael)" anfke Strainrulssworld omey; “Wordey; Joe {Jos=ph)”

£30z2 Herlevtulsaworld, com; “Ellerbach, Susan® cSussn. £1lerbachiitul savorld. comy

Subject: Records request

Georga: Plesse consider this g request under the Open Records Act for copies of all full statemencs
by the official medis witnesses o the Lockeit. execution as well 35 statements by any public
official who uitnessed the execution, including Commissioner Michael Thonigson.

Additionally, I request coples of statements By the paramedic and physician attending the execution,
Please redact any iddentifying imformation.including mame, office locations etc, The ORA provides for
redaction of exempt materdal from public records while requiring that the remaining document be
provided.

I understand that there ‘are transcripts of the statemshts but IF rranscripts do not exist I request
the audiofapes of sald interiisus.

In the same spirdt of transparency that DPS has pledged and displayed throughout this investigation,
I beldave relesse of full statements would enable the public to deﬁermipe on its owr what the

witnesses szid and how their views differed,
If any pert of this request is denied, we reguest a written dendial citing the reasons.
Thank you for your assistance with our request. Please let me know if you have any qusstions.

Ziva Branstetier
Enterpriss Editar
Fuisa World _
948-581:8386 {0}
918-528-04985 {£)
fzivabranstetter
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Subject: Re: Records request
From: <GBrown@dps.state.ok.us>
Datér 9/4/2014 3:40 PM

#rs, Branstetter,

I have. recelved your official open sfecords reguast dated 9/4/14 snd will review it for consideration
‘and processing.

CPT Gedrge Broun #47
Commander, OHP/CSS Public Affairs
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Subjact: Redacted Lockett Interview transeripts

Fromnt <Ziva.Branstet{er@tulsaworldcom>

Dates 11/17/2014:8:24 AM
ki 'hﬁgg' AT

George: Are you afl going to be releasing the redacted interview transcripis today? I request copies
of a1l transcripts creeted in connection with the Clayton Lockett investigstion in electronic format
under the Upem Records Act. I know Judge Friot ordered DPS to produce them by dow. 15 and they're
already pedacted,

Fiease inform me if the documents are not in electionic forsat ang if I nized- fo do anything slse fo
obtain them.

Ziva Branstetter
E!)'terprisg Editor
Tulsa Horid
FIR-581-8%86 ()
918-528-0486 (L}
{Fzivabranstetter
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From: Michael McNutt [Michael.McNutt@gov.ok.gov<mailto:Michael. McNutt@gov.ok.govs]

Sent: Tuesday, November 94, 2814 3:10 PM
To: Branstetter, Ziva )

Cc: Alex Weintz

Subject: Records status

Ziva,
Concerning your records request with the governor’s office:

"Our legal staff is working diligently on this and hopes to get you the records soon. There
are three requests that need to be processed before yours.” - Alex Weintz, communications
director for Governor Mary Fallin

Michael McNutt

Press Secretary

0ffice of Governor Mary Fallin

(405) 522-8878 - phone

(4e5) 464-9175 - cell
michael.mcnutt@gov.ok.gov<mailto:michael.mcnutt@gov.ok. govs

DISCLAIMER - Any and all communications sent to and received from this e-mail

address may be subject to the Oklahoma Open Meetings and Open Records Act.

Accordingly, please be advised that should your communications be responsive to

an Open Records Request and not subject to any privilege, they may be turned

over to a third party. This disclaimer does not waive any right or privilege

that may be claimed by the state of Oklahoma, the Office of the Governor, or the sender of

this message.
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From: Branstetter, Ziva [mailto:Ziva Branstetter@tnlsaworld.com)]
Sent: Monday, February 23,2015 10:26 AM

To: Michael McNutt
Ce: Alex Weintz ‘
Subject: Re: Records status

Hi Michael ..I am checking back on this email from November in which you said there were three requests ahead of ouss.
Since it has been nearly four months, are there still requests ahead of ours?

Also I would like to request under the ORA any log(s) kept by Gov. Fallin's office showing open records requests made, date,
records requested and their status including date granted and any other fields of data kept dating to when such iogs began.
Please provide the records in electronic format if they exist in that format.

Ziva Branstetter
Enterprise Editor
Tulsa World
918-581-8306 (0)
~ 918-520-0406 (c)
@zivabranstetter
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Fromm: Michael McNuit [Michael McNutt@eov.ok gov
Sent: Monday, February 23,2015 12:35 PM

To: Branstetter, Ziva

Ce: Alex Weintz

Subject: Records status

Ziva,

Attached is the open records log that you réquested.

In it, you will see that the govermnonr's office is working on two rather large requests dealing with endangered species and gross
production taxes. ,

Your request dealing with the Lockhart execution is next on tap. At this point, we don't have a time estimate.

Michael

Michael McNutt

Press Secretary

Office of Governor Mary Fallin
(405) 522-8878 - phone
(405)464-9175 - cell

michael menuti@gov.ck.cov

DISCLAIMER - Any and all communications sent to and received from this e-mail

address may be subject to the Oklahoma Open Meetings and Open Records Act.

Accordingly, please be advised that should your communications be responsive to

an Open Records Request and not subject to any privilege, they may be tumed

over to a third party. This disclaimer does not waive any right or privilege

that may be claimed by the state of Oklahoma, the Office of the Govemor, or the sender of this message.
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-1 gD IN DISTRICT COURT
FILSELAHOMA COUNTY

IN THE DISTRICT COURT OF OKLAHOMA COUNTY MAR 27 20%

STATE OF OKLAHOMA
Tl DES
cO LERK

TAKE SHELTER OKLAHOMA, %0 f
-

Plaintiff,

VS, Case No. CV-2014.374

)

)

)

)

)

),
MARY FALLIN, in her official capacity )
as GOVENOR OF THE STATE OF )
OKLAHOMA, STATE OF )
OKLAHOMA ex rel. OFFICE OF THE )
GOVERNOR, )
)

)

Defendants.

MOTION TO DISMISS

The Honorable Mary Fallin, Govemnor of Oklahoma, respectfully moves to dismiss this
case pursuant to 12 0.S. § 2012(b)(6) because the Petition filed herein fails to state a claim of
violation of the Open Records Act upon which relief can be granted. Grounds for this motion
appear in the following supporting Brief.

BRIEF SUPPORTING MOTION TO DISMISS

1. Plaintiff’s Petition overreaches the basic facts alleged.

This Petition is similar, and perhaps a verbatim copy, of an eatlier Petition filed by two
individuals against the Govemor in this Court’s case number CV-2014-163." The Governor
moved to dismiss that case on February 24, 201-4. Plaintiff Take Shelter Oklahoma filed this
case on March 3, 2014, and the two individual Plaintiffs in CV-2104-163 moved to dismiss their

case the next day, on March 4, 2014, While the Petition in this matter repeatedly refers to

: The earlier case sought a writ of mandamus as well as injunctive and declaratory relief.

The present case seeks no such writ.

EXHIBIT

i_ A




“Plaintiffs,” we assume from the caption that Take Shelter Oklahoma is the only Plaintiff
actually bringing this suit, and respond accordingly.

The Petition suffers from a confusing inconsistency. The introductory paragraph claims
Plaintiff seeks temporary and permanent injunctive relief, and certain declaratory relief, while
the Prayer seeks only declaratory relief by a judicial declaration “recognizing Plaintiff’s right to
access to all public records within the possession or control of Governor Fallin or the Office of
the Governer, unless exempted from release by a specific provision of the Oklahoma Open
Records Act.” Petition, p. 4, § 15 (emphasis added). Plaintiff made an Open Records Act
request to the Governor, described below, which did not call for production of alf records in the
Governor’s possession, less those exempted from the provisions of the Act. At the present time,
Plaintiff secks no temporary injunctive relief.

Taking the Petition at its broadest scope, Plaintiff seek temporary and permanent
injunctions to prohibit the Governor and her employees from “continuing to deny access” to
“specific public records” in alleged violation of the Open Records Act, 51 O.S. §§ 24.1.1 et seq.
and to declare the rights and responsibilities of the parties as to records “bamred from public
access under color of ‘Open Records Confidentiality’, ‘Executive Privilege’, and/or ‘Deliberative
Process Privilege.”” Petition, initial paragraph. Nothing in the Petition indicates Governor Fallin
has asserted or will assert any such privileges in responding to the Open Records Act request,
Plaintiff also asks for an order compelling production of requested documents.  Petition, initial
paragraph.

A petition can be dismissed for lack of any cognizable legal theory to support the claim
or for insufficient facts under a cognizable legal theory. May v. Mid-Century Insurance Co.,

2006 OK 100, 9 10, 151 P.3d 132, 136. The facts as alleged by Plaintiff demonstrate that the



Govemnor has not denied public records to Plaintiff, even though its request was nebulous, rather
than specific. Further, the Governor has not invoked any of the privileges that Plaintiff seeks to
litigate. Thus, the Plaintiff has failed to state a claim under its Open Records Act theory,

“Plaintiffs™ claim to have submitted on November 7, 2013 an Open Records Act request
“through the advocacy organization Take Shelter Oklahoma...s50 as to provide supporting
evidence in their argument before the Supreme Court” set by that Court’s order dated January 16,
2014, setting a hearing on February 23, 2014, Petition §§ 5-6, Exhibit B. The Open Records Act
request attached to the Petition makes no mention of the argument in the Supreme Court, the date
of which passed before this case was filed in any event.

Plaintiff claims that the Governor’s General Counsel responded to its request by letter
dated December 26, 2013 stating that their request was “placed in the ‘Open Records Act
Queue.”” DPetition, § 7 and Exhibit C. The Governor’s General Counsel, Steven Mullins,
indicated in his letter that the request was placed in the queue under two numbers, 2013-31 and
2013-32, breaking the Plaintiffs” nebulous requests into two parts, Mr. Mullins asked counsel
for Plaintiffs to call if there was any error in the formulation of Plaintiffs’ requests into the two
parts. Plaintiff’s counsel wrote again on January 27, 2014, and failed to comment or inquire
about Plaintiff’s place in the queue, Counsel threatened suit on January 31, 2104 if the Governor

continued “to fail to provide the requested materials” by that date, Petition, Exhibit D?

2 Plaintiff omits from its pleading that Governor Fallin’s Deputy General Counsel

wiote its counsel shortly after Mr. Slane’s letter of January 27, 2014. On January 30, 2014
Deputy General Counsel Jennifer Chance wrote recounting her conversation with Mr. Slane of
the previous day. Ms. Chance told Plaintiffs’ counsel that the number assigned to the Take
Shelter Oklahoma request corresponds to the number of requests and the order in which they are
received in a calendar year, Moreover, Ms. Chance stated that the Governor’s office prepares
records in response to requests to the office and that attorney’s review those documents before
their release. Ms. Chance stated that in the previous year the Governor’s office released over
80,000 pages of documents in response to open records requests. Ms. Chance explained that the

3



Nothing contained in Plaintiffs” factual allegations or the attached correspondence
indicates that the Governor, her General Counsel, or anyone else, refused to produce the records
that Plaintiffs requested. Further, the Governor has not invoked any of the privileges Plaintiff
wants to challenge in this case. While some of the records responsive to Plaintiff’s request
potentially will be protected by the attorney-client privilege, the Governor is not invoking this
privilege, or any other, in advance of examining the responsive records.

Plaintiff has not requested records that can be easily obtained by pulling them off the
shelf, out of a file drawer, or printing them from a computer. Rather, an elaborate search will
have to be made to find the requested records, which Plaintiff defines as “all communications
between the Governor, the Governor’s staff and Governor’s office internally and/or with the
State Chamber of Oklahoma, any member of the State Chamber of Oklahoma, any legislator, the
Attorney General and his office and/or staff, and any other person regarding the franchise tax,
storm shelters, Take Shelter Oklahoma initiative petition, and any other related matter in regard
1o safety for school children and others during severe weather outbreaks and/or matters related to
school security in cases of shooters and other dangerous school attacks.” Petition, Exhibit A.

Contrary to Plaintiff’s assertion, its request is not for “specific public records,” Instead, it
calls for all communications within the Governor’s office, and with the outside organization the
State Chamber of Oklahoma, the Chamber’s members (whoever they may be), any member of

the Legislature, the Attorney General and his staff, and “any other persons™ pertaining to the

office responds to open records requests in the order in which they are received, and that
fourteen requests, for which the office will review “in excess of 20,000 to 30,000 documents”
are ahead of this request. Ms. Chance assured Plaintiffs’ counsel that “the volume of requests
and the volume of document review is the sole reason for the delay in responding to your
request.” Though not pled by Plaintiffs, and not eligible for consideration in this Motion to
Dismiss unless Plaintift agrees to its consideration, the Court should not be under the
misapprehension that the Govemnor’s office did not respond to Mr, Slane’s letter of January 27,
2014.



franchise tax (whether pertinent to Take Shelter Oklahoma’s plan to finance school storm
shelters or not), storm shelters (whether in schools or net), and Take Shelter Oklahoma’s
initiative petition. Take Shelter Oklahoma’s request does not stop there. It also wants
communications about “any other related matter” in regard to safety for school children “and
others” during severe weather outbreaks, sweeping up communications about the safety of the
entire population during severe weather. Still Take Shelter Oklahoma wants more. It also asks
for communications related to school security in cases of shooters “and other dangerous school
. attacks.”

| This task would be a daunting one if it only required searching for paper records.
However, given the prevalence of electronic mail in modemn communication, it will be necessary
for staff in the Govemor’s office, or their Information Technology support staff, to devise search
terms to try to locate responsive emails in the Governor’s office system. This process will
doubtless yield tens of thousands of “hits” Which contain one or more of the designated search
terms, Staff or attorneys will have 1o examine each of these many “hits” to see if each is
responsive to the request. Further, a staff attorney will have to review the “hits” to see if they
contain information which, if released, would constitute a clearly unwarranted invasion of
personal privacy within the terms of 51 0.8. § 24A.7(A)(2) and as recognized in Okla. Public
Empolyees Assoc. v, Stare, 2011 OK 68, 267 P.3d 838. ‘Additionally, an attorney will have to
determine if each of the responsive records is one that is spe;:iﬁcally required by law to be kept
confidential, including because of state evidentiary privileges such as the attorney-client
privilege or the work product immunity from discovery pursuant to 51 0.8. § 24A.5(1)(a).

These records are not covered by the Act and may not be produced.



These steps are not unique to the Take Shelter Oklahoma request, but must be followed
for all the requests in the queue ahead of Take Shelter Oklahoma’s request. Some of those
requests are small, discrete requests, while others are quite large. The Governor’s office must
process all these with limited staff, all the while conducting the other essential functions of the
Govemnor’s office in the midst of a legislative session.

2. Plaintiff wants to cut to the front of the line ahead of other cifizens who have
requested records.

The General Counsel did not tell Take Shelter Oklahoma “no” on any of its requests.
Rather, he informed Take Shelter Oklahoma that its request was in line. Plaintiff asks the Court
to make other citizens who asked for records before Take Shelter Oklahoma wait while the
Governor’s staff creates appropriate searches to find records responsive to Take Shelter
Cklahoma’s requests and manually checks the resulting records for responsiveness and privilege,
Take Shelter Oklahoma may think its requests are more important than any other request made
by anyone else to the Govemnor’s office. As demonstrated below, however, the Governor is
entitled to respond to requests on a “first come, first served” method, and cannot be compelled to
show favoritism either for or against Take Shelter Oklahoma, The issue is one of limited
resources to search for and find records responsive to Plaintiff’s expansive request, and the
reasonable time it takes to locate and produce the requested records, consistent with the need to
respond to other requests received earlier, and to perform the other essential functions of the
Gavernor’s office.

3. The Open Records offers a remedy only for denial of requested records, and allows

public bodies to establish reasonable procedures to prevent excessive disruptions of
their essential functions.

The Open Record Act provides for public access to a wide array of records and creates

legal remedies when requests for documents are improperly denied. The Act provides:



B. Any person denied access to records of a public body or public official:

1. May bring a civil suit for declarative or injunctive relief, or both, but

such civil suit shall be limited to records requested and denied prior to filing of

the civil suit;

51 0.8, § 24A.17(B)(1)Xemphasis added). Neither the Governor nor any of her staff have denied
Take Shelter Oklahoma any records prior to the filing of this suit. Take Shelter Oklahoma has
merely been told it must wait its turn before the Govemor’s staff can process its wildly
overbroad request. Therefore, under the plain language of the Act, Take Shelter Oklahoma may
not bring this suit. Indeed, until a substantial search is conducted based upon Plaintiff’s
nebulous request, it is uncertain which particular records, or how many particular records, fall
within Plaintiffs® request.

The Act also provides a public body may establish reasonable procedures which protect
the integrity and organization of its records and to prevent excessive disruptions of iis essential
functions. 51 Q.8. § 24A.5(5). The Plaintiff cannot dispute that the Governor’s office performs
essential functions for the public at all times, and especially does so leading up to and during the
Legislative session. The Act specifically authorizes public agencies to establish reasonable
procedures to prevent excessive disruptions to its essential functions. The Governor’s Open
Record Act “queue” is just such a reasonable procedure to manage a heavy volume of Open
Records Act requests with the resources available, while still meeting the office’s other pressing
demands and performing its essential functions.

The Oklahoma Supreme Court has found that a disruption of an agency’s critical day-to-
day functions can result from having to pull staff off their regular jobs to comply with an Open
Records request. Merrifl v. Oklahoma Tax Commission, 1992 OK 53, § 13, 831 P.2d 634, 642-

43, Such circumstances constitute an “excessive disruption of the public body's essential



functions” under the Act, authorizing the imposition of a search fee for the request. /d. at 1] 11-
13, 831 P.2d at 642-43.3 Following Merrill, one Court of Appeals has observed that the public
interest is as equally well served by public agencies performing their essential services without
burdensome, disruptive records requests as in providing release of information to taxpayers.
McVarish v. New Horizons Community Counseling and Mental Health Services, 1995 OK CIV
APP 145, 1 3, 909 P.2d 155, 156, Clearly, the Governor’s office needs to perform its essential
functions in order to serve the public interest. The Governor has instituted a reasonable
procedure to allow it to do so, while fulfilling its obligations under the Open Records Act, all as
allowed by the Act itself.

CONCLUSION

The Court should dismiss this action because it is premature. The Petition itself
demonstrates that the Governor’s office has not denied Take Shelter Oklahoma’s request for
public records, but is processing that request in an orderly fashion according to a reasonable
procedure implemented as permitted by the Act, and consistent with the limits of staff and their
other essential duties on behalf of the public. Thus, Plaintiff’s Petition fails to state a claim upon

which relief can be granted.

* it may be that a search fee is called for in the case of Plaintiffs’® request. Even so, such a

fee would be part of the process of providing, not refusing, responsive public records.
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Respectfully submitted,

RIGGS, ABNEY, NEAL, TURPEN,

ORBISON & LEWIS

Robert A. Nan¢e,/DBA No. 6581

Kelsey Quillian Renegar, OBA No. 30688
5801 Broadway Extension, Suite 101
Oklahoma City, Oklahoma 73118
Telephone:  (405) 843-9909
Facsimile: (405) 842-2913
ATTORNEYS FOR DEFENDANTS

NOTICE OF HEARING

YOU ARE HEREBY NOTIFIED that a hearing has been set on the %Gay of
May , 2014 at_Jpsapo’clock «.m. before the Honorable Judge Sw/fon at
the Ol(lahoma County Court House, Oklahoma City, Oklahoma.

'{5 ¢ Q ﬁ i
Rbbert A. N

CERTIFICATE OF SERVICE

Dated this 27th day of March, 2014,

I hereby certify that on the 27th day of March, 2014, a true and correct copy of the above
document was mailed by certified United States mail, postage prepaid, to:

David R. Slane

901 NW 12% Street

Oklahoma City, OK 73106 !
Facsirile: (405) 319-1802
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IN THE DISTRICT COURT OF OKLAHOMA COUNTY (:,r(l)M
STATE OF OKLAHOMA 4

TAKE SHELTER OKLAHOMA, )

Plaintiff, ;
Vvs. ; Case No. CV-2014-374
MARY FALLIN, in her official capacity ;
as GOVENOR OF THE STATE OF )
OKLAHOMA, STATE OF )
OKLAHOMA ex rel, OFFICE OF THE )
GOVERNOR, )

Defendants. g

SUGGESTION OF MOOTNESS AND REQUEST FOR DISMISSAL

The Homnorable Mary Fallin, Governor of Oklahoma, Defendant herein,
respectfully suggests this case is moot in light of the tender on this date of the records
requested by Plaintiff in its Open Record Act request. In light of the tender of the
requested records no further proceedings or relief are appropriate in this case.

Consequently, Governor Fallin asks the Court to dismiss this case as moot.

Respectfully Submitted,

L KCn s

Robert A. Nance, OBA #6581

Kelsey Quillian Renegar, OBA #30688
RIGGS, ABNEY, NEAL, TURPEN
ORBISON & LEWIS

528 N.W. 12th Street

Oklahoma City, OK 73103

Telephone: (405) 843-9909
Facsimile: (405) 842-2913
mance@riggsabney.com
kquillian@riggsabney.com
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CERTIFICATE OF MAILING

I hereby certify. that on June 26, 2014, a true and correct copy of the foregoing
instrument was mailed, postage paid, to:

David R. Slane

901 NW 12" Street
Oklahoma City, OK 73106
Facsimile: (405) 319-1802

.“ ? s .
Y Ly "».u\‘f (,.-'\ N

Robert A. Nance




