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August 22, 2012 

 

The Hon. Matthew B. Durrant, Chairperson 

Utah Judicial Council 

450 South State Street 

P.O. Box 140210 

Salt Lake City, Utah 84114-0210 

 

Re: Code of Judicial Administration Proposed Rules 4-401.01 and  

 4-401.02, Electronic Media Coverage of Court Proceedings and  

Possession and Use of Portable Electronic Devices, Respectively 

 

Dear Chief Justice Durrant: 

 

The Reporters Committee for Freedom of the Press (“the Reporters 

Committee”) submits the following comments in response to the June 9, 

2012, drafts of Code of Judicial Administration proposed Rules 4-401.01 

and 4-401.02. We thank you for this opportunity to comment. 

 

By way of background, the Reporters Committee is a voluntary, 

unincorporated association of reporters and editors that works to defend the 

First Amendment rights and freedom of information interests of the news 

media. The Reporters Committee has provided representation, guidance and 

research in First Amendment and Freedom of Information Act litigation 

since 1970. As advocates for the rights of the news media and others who 

gather and disseminate information about issues that affect the public, we 

have a strong interest in the policies governing the rights of journalists to 

monitor and report on the proceedings of court systems nationwide. As such, 

the Reporters Committee commends the Judicial Council for its approval of 

rules that serve this interest, and strongly supports the proposals.   

 

I. Comments on Proposed Rule 4-401.01: Electronic Media 

Coverage of Court Proceedings 

 

The Reporters Committee supports the Judicial Council’s proposed rule 

regarding the use of cameras and other recording devices in criminal and 

civil trial court proceedings in Utah. It strengthens the opportunity for 

meaningful public access to courtroom proceedings while appropriately 

protecting the interests of judges, parties, witnesses and jurors.  

 

a. Access to the courts is a recognized right that offers benefits 

to the public, as well as the judicial system.    

 

Courts have long recognized that public access to courtroom proceedings 

provides benefits to both the judicial system and the public. In Globe 

Newspaper Co. v. Superior Court, 457 U.S. 596, 606 (1982), the U.S. 
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Supreme Court observed that the right of public access to criminal trials “plays a 

particularly significant role in the functioning of the judicial process and the government 

as a whole.” The Court has noted that increased public access to judicial proceedings 

“enhances the quality and safeguards the integrity of the factfinding process,” id., by 

discouraging perjury, the misconduct of participants and decisions based on secret bias or 

partiality. Richmond Newspapers, Inc. v. Virginia, 448 U.S. 555, 569 (1980) (plurality 

opinion). Moreover, the Court has found that public access “heighten[s] public respect for 

the judicial process” and allows the public to “participate in and serve as a check upon 

the judicial process — an essential component in our structure of self-government.” 

Globe Newspaper Co., 457 U.S. at 606. 

 

The public greatly benefits from increased access to the judicial process. The Supreme 

Court has noted that there is a “therapeutic value” to the community by allowing it to 

reconcile conflicting emotions about high-profile cases. Richmond Newspapers, Inc., 448 

U.S. at 570. Additionally, public access reassures the public that its government systems 

are working properly and correctly, and enhances public knowledge and understanding of 

the court system. Id. 

 

In more recent times, the public has relied greatly on the news media as its surrogate at 

courtroom proceedings. The Supreme Court recognized as much, noting that most people 

acquire information about the court system “chiefly through the print and electronic 

media.” Id. at 573. Allowing cameras to take the courtroom to the people, either in part or 

in whole, allows the media to best serve as public surrogates by providing unfiltered, 

unfettered, uncorrupted access to the judicial system. Viewing courtrooms through the 

lens of a camera allows the public to get as close to the courtroom as possible and 

directly observe the administration of justice. 

 

Importantly, these benefits come with few strings attached. Technological advances have 

eliminated the concerns that cameras will create a physical disturbance in the courtroom. 

Cameras now operate in near silence without potentially distracting bright lights and can 

easily fade into the background in a courtroom setting. In fact, as the New Hampshire 

Supreme Court noted, a number of studies have reached the same conclusion: Cameras in 

the courtroom cause very limited, if any, physical distractions. In re Petition of WMUR 

Channel 9, 813 A.2d 455, 459 (N.H. 2002) (“Advances in modern technology, however, 

have eliminated any basis for presuming that cameras are inherently intrusive. In fact, the 

increasingly sophisticated technology available to the broadcast and print media today 

allows court proceedings to be photographed and recorded in a dignified, unobtrusive 

manner, which allows the presiding justice to fairly and impartially conduct court 

proceedings.”).  

 

b. The recommended presumption of electronic media coverage will 

promote public access while retaining safeguards.  

 

The Judicial Council’s recommendation for creating a presumption of electronic media 

coverage will strengthen public access to courtroom proceedings while continuing to 

provide basic procedural safeguards to protect the legitimate interests in sometimes 
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shielding a particular courtroom proceeding from the lens of a camera. A presumption of 

access does not prevent a court from limiting court access for good cause; it is simply a 

default choice that can be overcome by a showing that various interests of the parties are 

sufficiently compelling to outweigh the presumption. The same procedural safeguards 

found in the current rule would remain. 

 

Indeed, the recommended new rule preserves the strong and important protections 

already in place under the current formulation of the rule, requiring the judge to consider 

a multitude of factors, including the fair trial rights of the parties, the privacy and safety 

of parties, witnesses and jurors, the risk of distraction, the adequacy of the courtroom’s 

facilities and any other factor that may influence the fair administration of justice. 

 

c. Specific court findings regarding electronic media coverage promote 

judicial administration and the rights to appeal. 

 

The Reporters Committee also strongly supports the Judicial Council’s recommendation 

to require specific on-the-record findings in support of a court’s prohibition or restriction 

on the use of cameras or other recording devices. The current rule already requires the 

court to consider specific factors in deciding whether, in the exercise of his or her 

discretion, to permit photography; this proposal would simply require the court to disclose 

the grounds for its decision. Such a requirement is a net positive for both the administration 

of justice and the appellate process: It helps to ensure that the trial court makes well-informed 

decisions after hearing all interested parties and provides the parties with a means for 

understanding the court’s rationale for its decision. 

 

Moreover, requiring such findings also would help ensure that courts follow the 

important demands of the U.S. Supreme Court in restricting camera access. In Chandler 

v. Florida, 449 U.S. 560, 582 (1981), the Court dismissed the claim that cameras in a 

courtroom unduly prejudiced the specific criminal trial before it because there was “no 

evidence that any participant in this case was affected by the presence of cameras” and 

therefore “no showing that the trial was compromised by television coverage.” By 

demanding basic evidentiary findings, the safeguards proposed by this Council set forth 

guidelines for a judge to consider the evidence the Supreme Court referred to in 

Chandler. 

 

d. The definition of a “news reporter” subject to the proposed rule is 

consistent with the constitutionally protected function the media perform. 

 

The unprecedented growth in size, scope and popularity of the Internet has transformed 

the news industry. As mainstream news organizations increasingly rely on their websites 

to deliver their content and attract readers, and nontraditional online outlets provide 

information about current events of public interest, the definition of who qualifies as a 

journalist can no longer fit squarely into a framework of what the news media 

traditionally have been.    
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Many courts nationwide have long recognized this broad definition, holding that 

nontraditional newsgatherers may invoke various privileges that belong to reporters if 

they can establish that, at the time of newsgathering, they had the intent to disseminate 

news to the public. See von Bulow v. von Bulow, 811 F.2d 136, 144 (2d Cir. 1987); see 

also Shoen v. Shoen, 5 F.3d 1289, 1293 (9th Cir. 1993) (noting that “[w]hat makes 

journalism journalism is not its format but its content”). By focusing on the reporter’s 

function and intent, rather than his or her title or credentials, the proposed rule adopts a 

standard that accurately reflects modern and future newsgathering practices.  

 

II. Comments on Proposed Rule 4-401.02: Possession and Use of Portable 

Electronic Devices 

 

The Reporters Committee supports the Judicial Council’s proposed rule regarding the use 

of portable electronic devices in Utah trial courts. It reflects an understanding of changes 

in technology and journalism and enhances reporters’ ability to do their jobs more 

effectively.    

 

In recent years, the social media service Twitter and similar electronic media that allow 

live, online updates have become some of the most valuable reporting tools for journalists 

who regularly cover court proceedings, particularly in competitive news markets. 

Tweeting and live blogging have proven especially effective in covering courts, where 

the length and formality of proceedings often prevent journalists from providing timely 

reports to readers. But reporters now use courtroom tweets and live blogs to provide 

quick updates throughout a trial and share observations that may not make it in the main 

news article but that their followers may find interesting. In the involuntary manslaughter 

trial of Dr. Conrad Murray in the death of Michael Jackson last November, The Los 

Angeles Times’ @latimesMJ sent out several courtroom tweets daily to its nearly 8,600 

followers. The local ABC news station sent out nearly 1,900 tweets to about 3,000 

followers during the six-week trial. Nicole Lozare, More Reporters Tweeting from 

Courtroom, The News Media & The L., Fall 2011, at 6, 6, available at 

http://www.rcfp.org/browse-media-law-resources/news-media-law/news-media-and-law-

fall-2011/more-reporters-tweeting-court. In short, the ability to use laptop computers, 

cellular phones and other electronic devices in courtrooms enables journalists to meet the 

demands of their increasingly digital readers. 

 

And much like live camera coverage, the use of electronic media in this manner often 

provides near-contemporaneous accounts of court proceedings that provide greater public 

insight into how the judicial process operates — a benefit that serves the judicial system 

as much as it serves the public. “I thought the public’s right to know what goes on in 

federal court and the transparency that would be given the proceedings by live-blogging 

outweighed any potential prejudice to the defendant,” U.S. District Judge Mark Bennett 

of Sioux City, Iowa, said in an interview with the ABA Journal, explaining why he 

allowed a Cedar Rapids Gazette reporter to cover the tax fraud trial of a local landlord 

through live courtroom updates.  
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We thank you for the opportunity to comment on the Judicial Council’s proposed rules. 

The Reporters Committee strongly supports the proposals and commends the Council for 

its recognition of the important interests underlying the public’s and the news media’s 

right of access to judicial proceedings. 

 

Sincerely, 

 

 

/s/ Gregg P. Leslie    

 

Gregg P. Leslie, Interim Executive Director 

Kristen Rasmussen, McCormick Legal Fellow  

The Reporters Committee for Freedom of the Press 

 

 

 

 

        


