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IDENTITY AND INTEREST OF AMICI 
 

 The Reporters Committee for Freedom of the Press (“RCFP”) is a 

voluntary, unincorporated association of reporters and editors that works 

to defend the First Amendment rights and freedom of information interests 

of the news media.  RCFP has provided representation, guidance and 

research in First Amendment and Freedom of Information Act litigation 

since 1970.  As set forth in the accompanying motion for leave to file this 

brief, RCFP has a strong interest in ensuring that anti-SLAPP statutes like 

the one at issue in this case serve their objective of providing journalists, 

publishers and others with an immediate means to dispose of lawsuits 

brought to chill speech about matters of public interest and concern. 

Allied Daily Newspapers of Washington is a Washington not-for-

profit association representing 24 daily newspapers serving Washington, 

as well as the Washington bureaus of the Associated Press. Allied Daily 

Newspapers was a key supporter of the legislation that led to the Washing-

ton anti-SLAPP statute. 

With some 500 members, American Society of News Editors 

(“ASNE”) is an organization that includes directing editors of daily 

newspapers throughout the Americas. ASNE changed its name in April 

2009 to American Society of News Editors and approved broadening its 

membership to editors of online news providers and academic leaders. 
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Founded in 1922 as American Society of Newspaper Editors, ASNE is 

active in a number of areas of interest to top editors with priorities on 

improving freedom of information, diversity, readership and the credibility 

of newspapers. 

Association of Alternative Newsmedia (“AAN”) is a not-for-profit 

trade association for 130 alternative newspapers in North America, 

including weekly papers like The Village Voice and Washington City 

Paper. AAN newspapers and their websites provide an editorial alternative 

to the mainstream press. AAN members have a total weekly circulation of 

seven million and a reach of over 25 million readers. 

The Association of American Publishers, Inc. (“AAP”) is the 

national trade association of the U.S. book publishing industry. AAP’s 

members include most of the major commercial book publishers in the 

United States, as well as smaller and nonprofit publishers, university 

presses and scholarly societies. AAP members publish hardcover and 

paperback books in every field, educational materials for the elementary, 

secondary, postsecondary and professional markets, scholarly journals, 

computer software and electronic products and services. The Association 

represents an industry whose very existence depends upon the free 

exercise of rights guaranteed by the First Amendment. 
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Bloomberg L.P. operates Bloomberg News, a 24-hour global news 

service based in New York with more than 2,400 journalists in more than 

150 bureaus around the world. Bloomberg supplies real-time business, 

financial, and legal news to the more than 319,000 subscribers to the 

Bloomberg Professional service world-wide and is syndicated to more 

than 1000 media outlets across more than 60 countries. Bloomberg 

television is available in more than 340 million homes worldwide and 

Bloomberg radio is syndicated to 200 radio affiliates nationally. In 

addition, Bloomberg publishes Bloomberg Businessweek, Bloomberg 

Markets and Bloomberg Pursuits magazines with a combined circulation 

of 1.4 million readers and Bloomberg.com and Businessweek.com receive 

more than 24 million visitors each month. In total, Bloomberg distributes 

news, information, and commentary to millions of readers and listeners 

each day, and has published more than one hundred million stories. 

The California Newspaper Publishers Association ("CNPA") is a 

nonprofit trade association representing the interests of nearly 850 daily, 

weekly and student newspapers throughout California. For over 130 years, 

CNPA has worked to protect and enhance the freedom of speech 

guaranteed to all citizens and to the press by the First Amendment of the 

United States Constitution and Article 1, Section 2 of the California 

Constitution. CNPA has dedicated its efforts to protect the free flow of 
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information concerning government institutions in order for newspapers to 

fulfill their constitutional role in our democratic society and to advance the 

interest of all Californians in the transparency of government operations. 

The E.W. Scripps Company is a diverse, 131-year-old media 

enterprise with interests in television stations, newspapers, local news and 

information websites and licensing and syndication. The company’s 

portfolio of locally focused media properties includes: 19 TV stations (ten 

ABC affiliates, three NBC affiliates, one independent and five Spanish-

language stations); daily and community newspapers in 13 markets; and 

the Washington-based Scripps Media Center, home of the Scripps Howard 

News Service. 

Forbes LLC is the publisher of Forbes and other leading 

magazines, including Forbes Life and Forbes Asia, as well as an array of 

investment newsletters and the leading business website, Forbes.com. 

Forbes has been covering American and global business since 1917. 

Gannett Co., Inc. is an international news and information 

company that publishes more than 80 daily newspapers in the United 

States – including USA TODAY – which reach 11.6 million readers daily. 

The company’s broadcasting portfolio includes more than 40 TV stations, 

reaching approximately one-third of all television households in America. 

Each of Gannett’s daily newspapers and TV stations operates Internet sites 
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offering news and advertising that is customized for the market served and 

integrated with its publishing or broadcasting operations.  KING-5, a 

major Seattle television station, is owned by Gannett. 

Hearst Corporation is one of the nation’s largest diversified media 

companies. Its major interests include the following: ownership of 15 

daily and 38 weekly newspapers, including the Houston Chronicle, San 

Francisco Chronicle and Albany (N.Y.) Times Union; nearly 300 

magazines around the world, including Good 

Housekeeping, Cosmopolitan and O, The Oprah Magazine; 29 television 

stations, which reach a combined 18% of U.S. viewers; ownership in 

leading cable networks, including Lifetime, A&E and ESPN; business 

publishing, including a joint venture interest in Fitch Ratings; and Internet 

businesses, television production, newspaper features distribution and real 

estate. 

The Investigative Reporting Workshop, a project of the School of 

Communication (SOC) at American University, is a nonprofit, 

professional newsroom. The Workshop publishes in-depth stories at 

investigativereportingworkshop.org about government and corporate 

accountability, ranging widely from the environment and health to 

national security and the economy. 
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KIRO-TV, Channel 7, is a CBS-affiliated television station located 

in Seattle, Washington, serving Western Washington. It is a Cox Media 

Group Station. 

KOMO-TV (Seattle) serves the Seattle metro market in western 

Washington. It is owned by Sinclair Broadcast Group, Inc. 

The McClatchy Company, through its affiliates, is the third-largest 

newspaper publisher in the United States with 29 daily newspapers and 

related websites as well as numerous community newspapers and niche 

publications.  McClatchy owns several newspapers in Washington, 

including the News Tribune, The Olympian, The Bellingham Herald, and 

the Tri-City Herald. 

MediaNews Group's more than 800 multi-platform products reach 

61 million Americans each month across 18 states. 

The National Press Photographers Association (“NPPA”) is a 

501(c)(6) non-profit organization dedicated to the advancement of visual 

journalism in its creation, editing and distribution. NPPA’s approximately 

7,000 members include television and still photographers, editors, students 

and representatives of businesses that serve the visual journalism industry. 

Since its founding in 1946, the NPPA has vigorously promoted the 

constitutional rights of journalists as well as freedom of the press in all its 
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forms, especially as it relates to visual journalism. The submission of this 

brief was duly authorized by Mickey H. Osterreicher, its General Counsel. 

The New York Times Company is the publisher of The New York 

Times and The International Times, and operates the news website 

nytimes.com. 

Newspaper Association of America (“NAA”) is a nonprofit 

organization representing the interests of more than 2,000 newspapers in 

the United States and Canada. NAA members account for nearly 90% of 

the daily newspaper circulation in the United States and a wide range of 

non-daily newspapers. The Association focuses on the major issues that 

affect today’s newspaper industry, including protecting the ability of the 

media to provide the public with news and information on matters of 

public concern. 

North Jersey Media Group Inc. (“NJMG”) is an independent, 

family-owned printing and publishing company, parent of two daily 

newspapers serving the residents of northern New Jersey: The Record 

(Bergen County), the state’s second-largest newspaper, and the Herald 

News (Passaic County). NJMG also publishes more than 40 community 

newspapers serving towns across five counties and a family of glossy 

magazines, including (201) Magazine, Bergen County’s premiere 

magazine. All of the newspapers contribute breaking news, features, 



8 
 

columns and local information to NorthJersey.com. The company also 

owns and publishes Bergen.com showcasing the people, places and events 

of Bergen County. 

Online News Association (“ONA”) is the world’s largest 

association of online journalists. ONA’s mission is to inspire innovation 

and excellence among journalists to better serve the public. ONA’s more 

than 2,000 members include news writers, producers, designers, editors, 

bloggers, technologists, photographers, academics, students and others 

who produce news for the Internet or other digital delivery systems. ONA 

hosts the annual Online News Association conference and administers the 

Online Journalism Awards. ONA is dedicated to advancing the interests of 

digital journalists and the public generally by encouraging editorial 

integrity and independence, journalistic excellence and freedom of 

expression and access. 

The Pacific Northwest Newspaper Association (PNNA) is an 

association of daily newspapers in Alaska, Idaho, Montana, Oregon, Utah, 

Washington, Alberta and British Columbia advancing the newspaper 

industry through information, education and service. 

The Public Participation Project (PPP) is working to pass federal 

anti-SLAPP legislation in Congress. PPP’s coalition of supporters includes 

numerous organizations and businesses, as well as prominent individuals 
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that support federal anti-SLAPP legislation. PPP also assists in efforts to 

pass anti-SLAPP legislation in the states, and it monitors SLAPP 

developments in legislatures and courts across the country. PPP provides 

online educational resources, including compendia of state speech laws 

and First Amendment scholarship, and provides commentary on current 

SLAPP cases and legislation. 

The Seattle Times Company, locally owned since 1896, publishes 

the daily newspaper The Seattle Times, together with The Issaquah Press, 

Yakima Herald-Republic, Walla Walla Union-Bulletin, Sammamish 

Review and Newcastle-News, all in Washington state. 

With its 48 newspaper titles, Sound Publishing is the largest 

community media organization in Washington State. Its titles deliver 

relevant, local news that directly affects the lives of those who raise 

families and work in the 100+ communities it serves. Sound Publishing’s 

Washington news products appear in print and digital formats that include 

the Daily Herald of Everett, the Peninsula Daily News, the alternative 

publication the Seattle Weekly, the Arlington Times, Marysville Globe, 

Auburn Reporter, Bellingham Business Journal, Herald Business Journal, 

La Raza Del Noroeste, Okanogan Valley Gazette-Tribune, Renton 

Reporter, Kent Reporter, Covington/Maple Valley Reporter, Bainbridge 

Island Review, Central Kitsap Reporter, North Kitsap Herald, Kingston 



10 
 

Community News, Bonney Lake Courier Herald, Enumclaw Courier 

Herald, Bothell/Kenmore Reporter, Kirkland Reporter, Redmond 

Reporter, Federal Way Mirror, Forks Forum, Sequim Gazette, Journal of 

the San Juan Islands, Islands’ Sounder, Islands’ Weekly, 

Issaquah/Sammamish Reporter, Bellevue Reporter, Snoqualmie Valley 

Record, Mercer Island Reporter, South Whidbey Record, Whidbey News 

Times, Whidbey Examiner, Vashon-Maury Island Beachcomber, 

Aberdeen World, Montesano Vidette, The North Coast News and the 

South Beach Bulletin. 

Stephens Media LLC is a nationwide newspaper publisher with 

operations from North Carolina to Hawaii. Its largest newspaper is the Las 

Vegas Review-Journal. 

Time Inc. is the largest magazine publisher in the United States. It 

publishes over 90 titles, including Time, Fortune, Sports Illustrated, 

People, Entertainment Weekly, InStyle and Real Simple. Time Inc. 

publications reach over 100 million adults, and its websites, which attract 

more visitors each month than any other publisher, serve close to two 

billion page views each month. 

The Tully Center for Free Speech began in Fall, 2006, at Syracuse 

University’s S.I. Newhouse School of Public Communications, one of the 

nation’s premier schools of mass communications. 
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The Washington Newspaper Publishers Association is a statewide, 

non-profit trade association representing more than 120 community 

newspapers throughout Washington. It is dedicated to representing its 

members and defending the public’s right to know about the conduct of 

public business. 

The Washington State Association of Broadcasters is a 

Washington not-for-profit trade association whose members include local, 

free, over-the-air radio and television stations licensed to communities in 

the state of Washington. The Association provides, among other 

membership benefits, advocacy and legal guidance to its member radio 

and television stations regarding newsgathering and freedom of speech 

issues. The Association advocated strongly in favor of the adoption of the 

updated version of Washington’s anti-SLAPP statute in 2010 before the 

Washington State Legislature. 

INTRODUCTION 
 
 Washington’s anti-SLAPP law, RCW 4.24.525, was the first part 

of a nationwide trend in the direction of limiting the devastating 

consequences which unfounded lawsuits can have on speakers.  

Mechanisms for early dismissal, fee-shifting provisions, and sanctions on 

irresponsible plaintiffs – all of which are included in RCW 4.24.525 – are 

common features of these laws.  As the number of states enacting anti-
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SLAPP laws has grown, some have been challenged as unconstitutional.  

But every court to adjudicate the constitutionality of an anti-SLAPP law 

has found the law to be valid.1  This Court should hold, like each court 

which has come before it, that RCW 4.24.525 is a constitutional 

mechanism for disposing of speech-repressive lawsuits.  Petitioner Kent 

Davis et al.’s [“Petitioners”] contentions that the burden-shifting, 

discovery stay, and fee-shifting and mandatory damages provisions violate 

the constitutional rights to petition and of access to the courts are without 

merit, and this Court should reject their claims.  Amici know the Court is 

considering these issues in multiple cases and wish to weigh in on both the 

issues concerning the anti-SLAPP law raised in this case and elsewhere.2 

STATEMENT OF THE CASE 
  

Amici reference and incorporate herein the Statement of the Case 

as set forth in the pleadings of the Respondents, Grace Cox et al. 

(“Respondents”).

                                                            
1 See Guam Greyhound Inc. v. Brizill, No. CVA07-021, 2008 WL 4206682 (Guam Terr. 
Sept. 11, 2008); Anderson Dev. Co. v. Tobias, 116 P.3d 323, 338 (Utah 2005); Equilon 
Enters. v. Consumer Cause, Inc., 24 Cal. Rptr. 2d 507 (Cal. App. 2002); Hometown 
Props., Inc. v. Fleming, 680 A.2d 56 (R.I. 1996); Sandholm v. Kuecker, 942 N.E.2d 544 
(2010); Nexus v. Swift, 785 N.W.2d 771 (Minn. Ct. App. 2010); Lee v. Pennington, 830 
So. 2d 1037 (La. Ct. App. 2002); Lafayette Morehouse, Inc. v. Chronicle Publ’g Co., 44 
Cal Rptr. 2d 46 (Cal. App. 1995). 
2 Dillon v. Seattle Deposition Reporters, LLC, 179 Wn. App. 41, 316 P.3d 1119 (2014); 
Akrie v. Grant, 178 Wn. App. 506, 315 P.3d 567 (2013). 
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ARGUMENT 

I. The Washington anti-SLAPP law is consistent with a long-
standing nationwide trend of protecting speakers from 
frivolous suits meant to silence their speech. 
 

 The phenomenon of “strategic lawsuits against public 

participation” (“SLAPPs”) was first identified by two University of 

Denver professors in a series of articles in the 1980s and early 1990s.  The 

term is a moniker for any “attempt[] to use civil tort action to stifle 

political expression.”  George W. Pring & Penelope Canan, Strategic 

Lawsuits Against Public Participation, 35 SOC. PROBS. 506, 506-507 

(1988) (conducting a study of attempts to use civil tort actions to stifle 

political activity).  A SLAPP may come in the guise of any number of 

different causes of action, as “the traditional language of tort claims 

camouflages them among the hundreds of thousands of civil cases”3 

brought annually in American courts.  Id. at 507.  All SLAPPs share a 

common feature, however, in that they are intended to chill 

constitutionally protected speech and petition activity.  See Carson 

                                                            
3 Pring and Canan identified a number of torts which often serve as vehicles of SLAPPs.  
These include, among others, libel, interference with business or contract, malicious 
prosecution, conspiracy, nuisance, and invasion of privacy.  See George W. Pring & 
Penelope Canan, Strategic Lawsuits Against Public Participation (“SLAPPs”): An 
Introduction for Bench, Bar and Bystanders, 12 BRIDGEPORT L REV. 937, 947-48 (1992) 
(hereinafter SLAPPs: An Introduction). 



14 
 

Barylak, Note, Reducing Uncertainty in Anti-SLAPP Protection, 71 OHIO 

ST. L.J. 845, 846-47 (2010). 

 A SLAPP plaintiff typically does not seek to have legitimate rights 

vindicated by a court, but rather to intimidate speakers and bury 

defendants under the weight of litigation expenses, removing them from 

the public debate.  See supra SLAPPs: An Introduction at 939-944.  

Indeed, SLAPPs are rarely victorious and usually dismissed, but they 

achieve the plaintiff’s goal of chilling citizen involvement and public 

participation in government.  Id. at 944.   

 California enacted an anti-SLAPP statute in 1992 that became a 

model for other jurisdictions seeking to protect citizen participation in 

government from suppression via civil suit.  See Cal. Civ. Proc. Code § 

425.16 (Deering 2014).  In the two decades since California’s enactment 

of its anti-SLAPP legislation, dozens of state legislatures, realizing the 

power of civil suits to stifle constitutionally protected activity, responded 

with anti-SLAPP legislation of their own.  Twenty-eight states, along with 

the District of Columbia and the U.S. territory of Guam, now have some 

form of anti-SLAPP legislation.4  Moreover, courts in Colorado, 

                                                            
4 See Ariz. Rev. Stat. Ann. §§ 12-751–12-752 (LexisNexis 2014); Ark. Code Ann. §§ 16-
63-501–16-63-508 (2014); Cal. Civ. Proc. Code § 425.16 (Deering 2014); Del. Code 
Ann. tit. 10, §§ 8136-8138 (2014); D.C. Code § 16-5501 (2014); Fla. Stat. Ann. §§ 
720.304(4), 768.295 (LexisNexis 2014); Ga. Code Ann. §§ 9-11-11.1, 51-5-7(4) (2014); 
Guam Code Ann. tit. 7 §§17101–17109 (2014); Haw. Rev. Stat. §§ 634F-1–634F-4 
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Connecticut, and West Virginia – states without anti-SLAPP statutes – 

recognize a common-law defense to lawsuits that target acts aimed at 

petitioning the government for action on issues of public importance.  See 

Protect Our Mountain Env’t v. Dist. Court, 677 P.2d 1361, 1369 (Colo. 

1984) (requiring that plaintiffs meet a “heightened standard” when 

evaluating a SLAPP under a defendant’s motion to dismiss premised on 

First Amendment protection of their activities); Royce v. Willowbrook 

Cemetery, Inc., No. X08CV010185694, 2003 WL 431909, at *2 (Conn. 

Super. Ct. Feb. 3, 2003) (identifying the standard in identifying and 

dismissing a SLAPP suit to be “objectively baseless in that no reasonable 

litigant could realistically expect success on the merits and … conceal[ing] 

an effort to interfere improperly with the defendant’s rights”); Harris v. 

Adkins, 432 S.E.2d 549, 552 (W. Va. 1993) (ruling that the exercise of the 

                                                                                                                                                    
(LexisNexis 2014); 735 Ill. Comp. Stat. Ann. 110/15–110/25 (LexisNexis 2014); Ind. 
Code Ann. §§34-7-7-1–34-7-7-10 (LexisNexis 2014); La. Code Civ. Proc. Ann. art. 971 
(2013); Me. Rev. Stat. Ann. tit. 14, §556 (2014); Md. Code Ann., Cts. & Jud. Proc. § 5-
807 (LexisNexis 2014); Mass. Gen. Laws Ann. ch. 231, § 59H (LexisNexis 2014); Minn. 
Stat. Ann. §§ 554.01–554.05 (2014); Mo. Ann. Stat. § 537.528 (2014); Neb. Rev. Stat. 
Ann. §§ 25-21, 241–25-21, 246 (2014); Nev. Rev. Stat. Ann. §§ 41.637, 41.650–41.670 
(LexisNexis 2013); N.M. Stat. Ann. §38-2-9.1 (LexisNexis 2014); N.Y. Civ. Rights Law 
§§70-a, 76-a (Consol. 2014); N.Y. C.P.L.R. 3211(g) (Consol. 2014); Okla. Stat. Ann. tit. 
12, §1443.1 (West 2013); Or. Rev. Stat. Ann. §§31.150–31.155 (West 2014); 27 Pa. 
Cons. Stat. Ann. §§7707, 8301–8303 (West 2014); R.I. Gen. Laws Ann. §§ 9-33-1–9-33-
4 (West 2014); Tenn. Code Ann. §§4-21-1001–4-21-1004 (2014); Tex. Civ. Prac. & 
Rem. Code Ann. §§27.001–27.011 (Vernon 2013); Utah Code Ann. §§78B-6-1401–78B-
6-1405 (LexisNexis 2014); Vt. Stat. Ann. tit. 12, §1041 (2014); Wash. Rev. Code Ann. 
§§ 4.24.510–4.24.525 (LexisNexis 2014).  In addition, anti-SLAPP bills were introduced 
in the Michigan and North Carolina legislatures and the U.S. Congress in recent 
legislative sessions, but none has become law.  See Citizen Participation Act, H.R. 746, 
2011-2012 Leg., Reg. Sess. (N.C. 2011); Citizen Participation Act of 2009, H.R. 4364, 
111th Cong. (2009); H.R. 5036, 95th Leg., Reg. Sess. (Mich. 2009).  
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constitutional right to petition the government cannot give rise to liability 

unless a plaintiff can show the defendant acted with actual malice). 

 In particular, the scope of protection offered by California’s anti-

SLAPP law expands the protection to include not just speech aimed at 

government bodies, but statements made in public forums on matters of 

public concern.  This influence seems to be reflected in Washington’s 

statute.  Compare Cal. Civ. Proc. Code §425.16(b)(1) (subjecting to the 

special motion to strike any action “arising from … the [defendant’s] right 

of petition or free speech”) with RCW 4.24.525(2), (2)(e) (applying to any 

claim involving “public participation and petition,” defined, in relevant 

part, as any “lawful conduct in furtherance of the exercise of the 

constitutional right of free speech in connection with an issue of public 

concern, or in furtherance of the exercise of the constitutional right of 

petition”). 

While California’s extension of an anti-SLAPP legislative remedy 

to speech as well as petition activity has been influential, Washington was 

the first state in the nation to enact anti-SLAPP legislation.  Acting in 

response to a retaliatory lawsuit by a real estate company against a young 

mother who reported the company’s hundreds of thousands of dollars in 

unpaid taxes, the state legislature passed the Brenda Hill Bill in 1989.  See 

Act of May 5, 1989, 1989 Wash. Sess. Laws 1119 (codified as amended at 
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RCW 4.24.510 (2014)).  This early anti-SLAPP law provided immunity 

from civil liability to those who “in good faith communicate[]” complaints 

to a federal, state or local agency “reasonably of concern” to that agency.  

1989 Wash. Sess. Laws 1119-20.  

While the Brenda Hill Bill did not include a mechanism for the 

early dismissal of SLAPPs, it did contain a burden-shifting mechanism 

that would be incorporated into later anti-SLAPP laws.  In Gilman v. 

MacDonald, 74 Wn. App. 733 738-39, 875 P.2d 697 (1994), this Court 

analogized the immunity granted by the Brenda Hill Bill in a defamation 

case to a common law qualified privilege.  This Court held that when a 

defendant in a defamation suit claims immunity under the statute, “the 

burden is on the defamed party to show by clear and convincing evidence 

that the defendant did not act in good faith.”  Id.  In effect, the plaintiff 

was required to show by clear and convincing evidence that the defendant 

acted with actual malice – “they knew of the falsity of the communications 

or acted with reckless disregard as to their falsity.”  Id. 

Various gaps in the law’s protection were corrected, most recently 

in 2010 with the enactment of RCW 4.24.525.  This latest iteration of the 

state’s anti-SLAPP statute has three critical features which allow courts to 

expeditiously dispose of SLAPPs. 
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First, the law provides for a motion to strike lawsuits arising out of 

protected speech or petition activity upon an initial preponderance 

showing by the defendants.  The judge will grant the motion to dismiss the 

complaint unless plaintiffs can show by clear and convincing evidence a 

probability of success on the merits.  RCW 4.24.525(4).  Second, a 

defendant’s filing of a special motion to strike triggers a stay of discovery 

until the court rules on the special motion to strike, although the court may 

order specified discovery “for good cause shown.”  RCW 4.24.525(5)(c).  

Third, service of a special motion to strike the complaint triggers an 

expedited schedule of judicial review, which the court will hear within 30 

days “unless the docket conditions of the court require a later hearing.”  

RCW 4.24.525(5)(a).  The court must then issue its decision within seven 

days after the hearing.  RCW 4.24.525(5)(b).  The special motion, 

discovery stay and expedited review schedule ensures that both the court 

system and SLAPP defendants have the opportunity to quickly and 

efficiently dispose of meritless cases before expending resources 

complying with costly and time-consuming discovery orders and 

addressing pending motions. 
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II. The mechanisms that the statute provides to dispose of 
meritless SLAPP suits are constitutionally sound. 
 
The mechanisms in RCW 4.24.525 work in concert to relieve 

defendants subject to SLAPP lawsuits arising out of constitutionally 

protected activity from the burdensome financial strain of defending the 

suit.  As states across the country have recognized, anti-SLAPP laws are a 

judicially efficient means of protecting the rights of speakers and of 

protecting the misuse of the courts.  They do not inhibit the First 

Amendment rights of plaintiffs because a SLAPP – by definition – is a 

meritless lawsuit which a plaintiff has no right to bring.  Washington’s 

law, and anti-SLAPP laws more broadly, are instead a valuable shield to 

be used to protect the First Amendment rights of speakers.  Petitioner 

Davis’s contentions that the burden-shifting, discovery stay, and fee-

shifting/sanctions provisions violate his First Amendment rights are 

without merit and should be rejected.   

A. RCW 4.24.525’s burden-shifting provision does not 
violate separation of powers or the right of access to the 
courts. 

 
Amici note that Respondents have ably established the 

constitutionality of the burden-shifting provision of RCW 4.24.525.  We 

write additionally to emphasize that the requirement of the plaintiff to 

“establish by clear and convincing evidence a probability of prevailing” in 
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order to proceed with the SLAPP suit is not unprecedented.  Petitioners 

make much of the conjunction of the “clear and convincing” and 

“probability” standards to claim that that provision is both void for 

vagueness and violates the right of access to courts and trial by jury.  

Furthermore, the plaintiffs in Dillon and Akrie argue that the “clear and 

convincing” standard was unconstitutional because it was too high.5  On 

the contrary, both the “clear and convincing” and probability standards are 

commonly used in the evidentiary standards of other immunities, 

specifically in the First Amendment realm, to the point where it is not 

confusing or unconstitutional to use them together, as the Court of 

Appeals in Dillon was able to do and as the Court of Appeals considering 

this case understood.  See Dillon, 179 Wn. App. at 86; see Davis v. Cox, 

180 Wn. App. 514, 546-47, 325 P.3d 255 (2014).   

 The important privileges protected by the First Amendment require 

that a rigorous evidentiary threshold be reached before they can be 

overcome.  The seminal case New York Times Co. v. Sullivan, 376 U.S. 

254 (1964), established a requirement of “convincing clarity which the 

                                                            
5 See Joint Brief of Dillon and Akrie RE Constitutionality of RCW 4.24.525at 6, Dillon v. 
Seattle Deposition Reporters, LLC, 179 Wn. App. 41, 316 P.3d 1119 (2014), Akrie v. 
Grant, 178 Wn. App. 506, 315 P.3d 567 (2013).  It should also be noted that Dillon and 
Akrie also singled out a statement of the Reporters Committee in the amicus brief filed in 
that case, stating that because amici had stated that RCW 4.24.525 disposes of weak cases 
as early and cost-effectively as possible, amici were admitting that the statute barred not 
only sham cases but non-sham cases that were weak.  See id. at 12.  They misconstrue 
amici’s meaning.  Amici equate the meaning of “weak” with the meanings “sham” and 
“meritless.”   
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constitutional standard demands” before a defamation defendant may be 

found to have actual malice and therefore be liable.  Id. at 285-86.  

Subsequent cases interpreted New York Times v. Sullivan to call for “clear 

and convincing proof” that the defendant acted with knowledge of falsity 

or reckless disregard for the truth.  See, e.g., Gertz v. Robert Welch, 418 

U.S. 323, 342 (1974).  That standard has been applied consistently in 

federal court and in similar state laws governing defamation ever since.  

See, e.g., Herron v. Tribune Pub. Co., 108 Wn.2d 162, 169-70, 736 P.2d 

249 (1987) (requiring clear and convincing evidence to prove actual 

malice).  There are also many examples of how Washington has adopted 

the “clear and convincing” standard for laws of its own implicating the 

First Amendment.  One such law is RCW 42.17A.335, which governs 

liability for sponsoring political advertising made with actual malice.  

Violation of that section must be proven with clear and convincing 

evidence.  See Wash. Rev. Code §42.17A.335 (LexisNexis 2014).   

 It is nothing new for legislatures and courts to protect the 

privileges of the First Amendment by requiring clear and convincing 

evidence to overturn them.  That well-established standard is not difficult 

for courts to understand even when combined with the “probability of 

prevailing” standard.  RCW 4.24.525 should not be struck down on these 

grounds.   
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B. RCW 4.24.525’s discovery stay does not infringe the 
rights of petition or of access to the courts. 

 
Petitioners’ argument rests on the premise that Cox’s use of the 

anti-SLAPP statute forces plaintiff to make a pre-discovery showing of a 

likelihood of success on its claim by clear and convincing evidence.  But 

this argument is unavailing.  The lack of discovery does not necessarily 

signal denial of a constitutional right.  See State v. Karas, 108 Wn. App. 

692, 32 P.3d 1016 (2001) (rejecting a petitioner’s argument that a 

conviction for violating a protection order violated his procedural due 

process rights because the order was put in place without discovery).  

Discovery remains “a party-driven process,” Flores v. Emerich & Fike, 

285 Fed. Appx. 728, 2010 WL 2640625, at *2 (9th Cir. June 29, 2010), 

and even a “war of attrition subject to myriad abuses.”  Frank H. 

Easterbrook, Discovery as Abuse, 69 B.U. L. REV. 635 (1989).   

In Karas, the Court of Appeals considered the constitutionality of 

the Domestic Violence Prevention Act, Chapter 26.50 RCW (“DVPA”).  

The DVPA allowed for a petition for an order for protection in cases of 

domestic violence.  See Karas, 108 Wn. App. at 696-98.  The petition was 

required to be accompanied by a sworn affidavit in support.  Id.  After 

service on the other party, the court would then hold a hearing within 24 

days, at which both parties could testify but for which no discovery was 
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provided.  Id. at 698.  The petitioner in Karas violated the protection order 

and was convicted. 

The Court of Appeals rejected Karas’s argument that the lack of 

discovery at the petition hearing created a constitutional defect in the 

protection order which would void his later conviction.  Id.  Initially, the 

Court noted that nothing in the statute prevented Karas from seeking 

discovery, although it was not provided for, which is similarly true for the 

discovery stay in the anti-SLAPP statute.  Compare id. (“Further, we note 

that the Act does not preclude a party from seeking discovery”), with 

RCW 4.24.525(5)(c) (“Notwithstanding the stay imposed by this 

subsection, the court, on motion and for good cause shown, may order that 

specified discovery or other hearings or motions be conducted.”).  The 

Court also looked to the broader social value served by the DVPA: 

preventing both the violence directly caused in domestic abuse situations, 

and also the negative secondary effects of alcohol and drug abuse, and 

juvenile delinquency that are exacerbated by domestic violence.  Karas, 

108 Wn. App. at 698-700.  Considering this strong public interest in 

conjunction with the fact that Karas had been given notice of the order, a 

hearing wherein he could challenge it, and the right to move for a 

modification of the order and to appeal, the Court held that the absence of 
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discovery was of no concern and did not violate Karas’s due process 

rights.  Id. at 698-702.   

Karas is instructive in this case.  There, the granting of a protection 

order imposed a legal duty upon Karas not to enter a residence; violation 

that legal duty was subject to criminal sanctions.  Id. at 694.  Yet, the 

Court held that that duty could be constitutionally imposed even absent 

discovery.  Similarly here, it is of no constitutional concern that the anti-

SLAPP statute includes a stay of discovery, particularly because the court 

is granted discretion to allow certain discovery on good cause shown.  See 

RCW 4.24.525(5)(c).  Forcing SLAPP plaintiffs to come forth early in the 

case with evidence to support their claim before the “war of attrition” that 

is discovery begins does not violate the constitutional rights of a plaintiff.  

It serves to preserve the rights of the defendant. 

C. RCW 4.24.525’s fee-shifting and mandatory damages 
provisions do not violate the rights of petition or of 
access to the courts because there is no right to bring a 
meritless lawsuit. 

 
RCW 4.24.525 is a constitutional mechanism for disposing of 

speech-repressive lawsuits expeditiously and efficiently, created through a 

validly enacted statute, and the fee-shifting and sanctioning provisions do 

not violate the First Amendment right to petition.  While the right to 

petition through access to the courts is a core protection of the First 
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Amendment, that right does not go so far as to embrace “illegal and 

reprehensible practice[s] which may corrupt the…judicial proces[s].”  BE 

& K Constr. Co. v. NLRB, 536 U.S. 516, 525-26 (2002) (quoting 

California Motor Transport Co. v. Trucking Unlimited, 404 U.S. 508, 513 

(1972)) (internal quotations omitted).  The right to file a lawsuit is not 

absolute, and laws which stiffen the burden of proof in order to weed out 

meritless suits are constitutional.   

 Petitioners assert that RCW 4.24.525 deters plaintiffs from 

accessing courts and violates their right to petition the government for 

redress of grievances.  In many ways, these alternative constitutional roots 

are different articulations of the same argument.  The constitutional basis 

for the right of access to courts is multi-dimensional, having been rooted 

in a number of constitutional provisions.6  But whatever its constitutional 

anchor, right of access cases fall into one of two categories, neither of 

which encompass this case.  The first involves “claims that systemic 

official action frustrates a plaintiff or plaintiff class in preparing and filing 

suits at the present time.”  Christopher v. Harbury, 536 U.S. 403, 412-13 

(2002).  These cases involved, for example, financial barriers to prisoners 

                                                            
6 See, e.g., Chambers v. Baltimore & Ohio R. Co., 207 U.S. 142, 148 (1907) (Privileges 
and Immunities Clause); Bill Johnson’s Restaurants, Inc. v. NLRB, 461 U.S. 731, 741 
(1983) (the First Amendment Petition Clause); Murray v. Giarratano, 492 U.S. 1, 11, n. 
6 (1989) (plurality opinion) (the Fifth Amendment Due Process Clause); Pennsylvania v. 
Finley, 481 U.S. 551, 557 (1987) (the Fourteenth Amendment Equal Protection Clause); 
Wolff v. McDonnell, 418 U.S. 539, 576 (1974) (Due Process Clause). 
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or indigents in navigating the legal system.  See, e.g., Smith v. Bennett, 

365 U.S. 708, 713-14 (1961) (filing fees for habeas petitions).  The second 

category includes legal claims which “cannot now be tried (or tried with 

all material evidence), no matter what official action may be in the future.”  

Harbury, 536 U.S. at 413-14.  These cases tend to involve official 

misconduct which impairs a plaintiff’s ability to gather evidence for her 

claim.  See, e.g., Foster v. Lake Jackson, 28 F.3d 425, 429 (5th Cir. 1994) 

(public officials’ abuse of discovery in civil litigation against them does 

not violate clearly established right for qualified immunity purposes).  

RCW 4.24.525 falls into neither of these categories. 

 To the contrary, the United States Supreme Court has recognized 

in both the antitrust and labor relations areas that meritless lawsuits are 

outside the scope of the Petition Clause.  See California Motor Transport 

Co. v. Trucking Unlimited, 404 U.S. 508, 511 (1972) (recognizing that the 

antitrust laws can prohibit anticompetitive “sham” lawsuits); Bill 

Johnson’s Restaurants, Inc. v. NLRB, 461 U.S. 731, 743 (1983) (National 

Labor Relations Board may enjoin a state lawsuit as an unfair labor 

practice if the litigation lacked a reasonable basis in fact or law).  Indeed, 

the conceptual predecessor of the anti-SLAPP defense is often considered 

to be antitrust law’s Noerr-Pennington doctrine.  See Michael Johnson, A 

Better SLAPP Trap: Washington State’s Enhanced Statutory Protection 
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for Targets of “Strategic Lawsuits Against Public Participation”, 38 

GONZ. L. REV. 263, 269-73, 274-75 (2003).  In Eastern Railroad 

Presidents Conference v. Noerr Motor Freight, Inc., 365 U.S. 127 (1961), 

the Supreme Court declined to find that the Sherman Act prohibited a 

coalition of railroad companies, enlisting the help of a public relations 

firm, from lobbying the Pennsylvania legislature to pass legislation which 

would benefit railroads at the expense of truckers.  To do so, particularly 

absent an indication of congressional intent to apply the antitrust laws to 

political activity, would implicate the constitutional petition right.  See id. 

at 137-38.  However, the Court expressly reserved the possibility that a 

campaign ostensibly aimed at petitioning the government could in fact be 

nothing more than a “mere sham” to cover anticompetitive activity which 

the Sherman Act could in fact reach.  Id. at 144.  The holding of Noerr 

was affirmed in United Mine Workers of America v. Pennington, 381 U.S. 

657, 670 (1965) (“Joint efforts to influence public officials do not violate 

the antitrust laws even though intended to eliminate competition.”). 

 The Supreme Court expounded upon the non-absolute nature of the 

petition once more in California Motor Transport, where the Court wrote 

that the Petition Clause does not necessarily entail immunity from the 

antitrust laws.  404 U.S. at 513-14.  The Court noted that the petition right 

necessarily includes the right of access to the courts.  Id. at 612.  But the 
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Court nonetheless recognized that “First Amendment rights may not be 

used as the means or the pretext for achieving ‘substantive evils’ … which 

the legislature has the power to control.”  Id. at 515 (quoting NAACP v. 

Button, 371 U.S. 415, 444 (1963)) (internal citations omitted).  And the 

Court went further, noting that “[i]t is well settled that First Amendment 

rights are not immunized from regulation when they are used as an 

integral part of conduct which violates a valid statute.”  Id. at 514 (citing 

Giboney v. Empire Storage Co., 336 U.S. 490 (1949)).  It does not follow 

that simply because lawsuits as a general proposition fall within the ambit 

of the Petition Clause, that there is a parallel protection for meritless 

lawsuits.  “Just as false statements are not immunized by the First 

Amendment right to freedom of speech, baseless litigation is not 

immunized by the First Amendment right to petition.”  Bill Johnson’s 

Restaurants, 461 U.S. at 743 (internal citations omitted). 

 Courts have upheld as constitutional far more drastic limitations on 

the ability to file a lawsuit than that presented here.  California, Texas, and 

Hawaii have all implemented vexatious litigant statutes, which generally 

limit the ability to file lawsuits of plaintiffs known to have a history of 

making frivolous claims.  In California, a defendant can move to have a 

plaintiff declared a vexatious litigant if the plaintiff has, among other 

things, filed in propria persona in the last seven years five lawsuits which 
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have been resolved against him, or unjustifiably remain pending for at 

least two years without trial or hearing.  Cal. Code Civ. Pro. § 391.1(b)(1).  

If the court determines that a plaintiff is vexatious and that “there is no 

reasonable probability that the plaintiff will prevail in the [current] 

litigation,” the court “shall” order the plaintiff to provide security in an 

amount to be determined by the court.  Id. §391.3.  If the plaintiff does not 

furnish security, the case is dismissed.  Id. §391.4.  The defendant can 

make this motion “at any time” in the litigation, including prior to 

discovery.  Id. §391.1.  This law has been held not to violate the right to 

petition.  See Wolfgram v. Wells Fargo Bank, 61 Cal. Rptr. 2d 694, 703-

705 (Cal. App. 1997) (“[T]he vexatious litigant statute does not 

impermissibly ‘chill’ the right to petition and does not ‘penalize’ the filing 

of unsuccessful, colorable suits.”).  Texas and Hawaii have similar 

vexatious litigant statutes.  See Tex. Civ. Prac. & Rem. Code Ann. §§ 

11.001-11.104 (2013); Haw. Rev. Stat. Ann. §§634J-1 – 634J-7 

(LexisNexis 2014).7  

 It should be noted that, if the Court does open the door to 

challenging Washington’s anti-SLAPP law, the standard for examining the 

law should be whether there is a rational basis for the statute, as it was 

                                                            
7 Hawaii’s law is in fact arguably more restrictive because it requires that a judge dismiss 
a lawsuit with prejudice if the vexatious plaintiff fails to furnish security.  Haw. Rev. Stat 
Ann. §634J-5. 
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when the Ninth Circuit analyzed the California vexatious litigant statute 

discussed above.  See Wolfe v. George, 486 F.3d 1120, 1125 (9th Cir. 

2007).  Contrary to what the Court of Appeals suggested in Akrie, 178 

Wn. App. at 513 n. 8, the standard should not be strict scrutiny.  As this 

Court has held on numerous occasions, mirroring the United States 

Supreme Court’s standard of review, “[a] law that does not interfere with 

fundamental rights and liberty interests is subject to rational basis review.”  

Am. Legion Post No. 149 v. Dep’t of Health, 164 Wn.2d 570, 32 P.3d 

1016 (2008) (applying rational basis review to a statute barring smoking in 

a place of employment).  As discussed above, RCW 4.24.525 does not 

interfere with the right to petition or access to the courts.  Nor does it 

discriminate based on viewpoint — its protections against meritless 

litigation are content-neutral.  This Court has repeatedly held that 

“[c]ontent-based restrictions on speech are presumptively unconstitutional 

and are thus subject to strict scrutiny.”  See Collier v. City of Tacoma, 121 

Wn.2d 737, 748-49, 854 P.2d 1046 (1993).  RCW 4.24.525 is not 

susceptible to interpretations that it either interferes with fundamental 

rights or imposes content-based restrictions on speech.  Rational basis is 

the correct standard of review. 
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CONCLUSION 
 

For the foregoing reasons, amici respectfully request that this 

Court hold the Washington anti-SLAPP law constitutional. 

 
 Respectfully submitted this 5th day of December, 2014. 
 

By: /s/ Jessica L. Goldman 
Jessica Goldman, WSBA #21856 
Summit Law Group, PLLC 
/s/ Bruce D. Brown 
Bruce D. Brown, D.C. Bar #457317 
Executive Director, The Reporters Committee for 
Freedom of the Press 
Attorneys for Amici Curiae  
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