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The People of the State of Illinois, by and through their attorney, Special Prosecutor
Patricia Brown Holmes, submit this proffer on coconspirator statements as requested by
defendants David March, Joseph Walsh, and Thomas Gaffney.

Introduction

This proffer begins with an overview of the conspiracy that has been charged in the
indictment and that will be established at trial. It then discusses the law on the admissibility
of coconspirator statements under Illinois Rule of Evidence 801(d)(2)(E), as well as other
Illinois Rules of Evidence and caselaw. Next, it summarizes the facts and circumstances
supporting the admissibility of coconspirator statements. In this way, the State both satisfies
the defendants’ requests for a proffer and highlights for the Court that sufficient evidence
will exist to admit coconspirator statements at trial.

Overview of the Charged Conspiracy

The Special Grand Jury voted a true bill on an 11-page indictment on June 26, 2017,
charging defendants David March, Joseph Walsh, and Thomas Gaffney with conspiracy,
official misconduct, and obstructing justice. On June 27, 2017, the State returned and filed the
bill of indictment with the Circuit Court of Cook County.

The indictment included more than eight pages of detailed information about the
alleged conduct—along with the names of the offenses, the statutory provisions violated, the
nature and elements of the offenses, the date and county of the offenses, and the names of

the accused. None of the defendants has moved to dismiss any charge in the indictment since






(citing People v. Batrez, 334 Ill. App. 3d 772, 784 (1st Dist. 2002)).2 This evidentiary standard
requires showing that: (1) two or more persons intended to commit a crime; (2) they engaged
in a common plan to accomplish the criminal goal; and (3) an act or acts were done by one or
more of them in furtherance of the conspiracy or joint venture. Id. (citing Batrez, 334 I1l. App.
3d at 784).

The decision to admit a coconspirator statement is within the sound discretion of the
trial court and is reviewed only for an abuse of that discretion. Leak, 398 Ill. App. 3d at 824
(citation omitted). “An abuse of discretion occurs only where the court’s ruling is arbitrary,
fanciful, or unreasonable, or where no reasonable person would take the view adopted by
the trial court.” Id. (citation omitted). As the factfinder in a bench trial, the trial court may
also disregard a coconspirator statement introduced by the State if the non-hearsay evidence
at trial does not meet this evidentiary standard. People v. Melgoza, 231 1ll. App. 3d 510, 521
(1st Dist. 1992).

I. An Evidentiary Proffer Is Not Required

With this standard in mind, the trial court decides the admissibility of a coconspirator
statement under Illinois Rule of Evidence 104. Unlike the federal practice cited by the

defendants, see United States v. Santiago, 582 F.2d 1128 (7th Cir. 1978), Illinois law does not

2 In this proffer, the State refers to a joint venture in conspiracy terms. The State also notes
for the Court that no Sixth Amendment confrontation issues are posed by using coconspirator
statements, offered for their truth against defendants at trial, because the statements are
nontestimonial and thus are not subject to the Confrontation Clause. See People v. Leach, 2012
IL 111534, T80 n.2.






States, 344 U.S. 604, 617 (1952)); accord United States v. Gil, 604 F.2d 546, 549-550 (7th Cir. 1979)
(“Its rationale is the common sense appreciation that a person who has authorized another
to speak or to act to some joint end will be held responsible for what is later said or done by
his agent, whether in his presence or not.”).

Under this standard, the State need only show a “conspiracy or joint venture” between
the declarant and defendant. Batrez, 334 Ill. App. 3d at 784. The State need not prove all
elements of criminal conspiracy. Id. Nor must the State overcome a reasonable doubt
standard. Id. In fact, a coconspirator statement is properly admitted under Rule 801(d)(2)(E),
even where a conspiracy is not charged at all or a defendant is found not guilty of conspiracy,
as long as the standard is met by a preponderance of evidence. Id.; People v. Spencer, 2016 IL
App (1st) 151254, ] 35; see also Gil, 604 F.2d at 550 (“[I]t makes no difference whether the
declarant or any other “pariner in crime’ could actually be tried, convicted and punished for
the crime of conspiracy.”).

I11. Broad Inferences Are Required

A, Existence of Conspiracy or Joint Venture

To establish a conspiracy or joint venture, the State may rely on broad inferences from
all surrounding facts and circumstances. Leak, 398 Ill. App. 3d at 826 (citing Batrez, 334 Ill.
App. 3d at 784). Direct evidence is unnecessary because a conspiracy i?, by its nature,
clandestine. Leak, 398 Ill. App. 3d at 826 (quoting Batrez, 334 Ill. App. 3d at 784); People v.
Parmly, 117 1IL. 2d 386, 397 (1987) (“Since criminal conspiracies are, by their very nature,

secretive endeavors, the great utility of the co-conspirator exception is that it aids the









Alternative Bases for Admissibility of Statements

As shown in this proffer, the State believes the statements should be admitted at trial
as non-hearsay coconspirator statements. Il R. Evid. 801(d)(2)(E). There are alternative bases,
however, for the Court to admit the statements in evidence, which may then be used as non-
hearsay to introduce coconspirator statements. See Batrez, 334 Ill. App. 3d at 784; Pintos, 172
IIl. App. 3d at 1105 (a conspiracy or joint venture may be “established by a preponderance of
non-hearsay evidence, independent of the statement itself” (citation omitted)); United States
v. Loscalzo, 18 F.3d 374, 383 (7th Cir. 1994) (“[W]hile only the defendant’s acts or statements
could be used to prove that defendant’s membership in a conspiracy, evidence of that
defendant’s acts or statements may be provided by the statements of co-conspirators.”).

L Non-Hearsay Statements

Some statements in this proffer are not hearsay. Under Illinois Rule of Evidence 801(c),
“hearsay” is only a statement “offered in evidence to prove the truth of the matter asserted.”
When the statement is not offered to prove the truth of the matter asserted, it does not
constitute hearsay. For example, out-of-court statements are admissible when they are
offered for their falsity. Anderson v. United States, 417 U.S. 211, 220 (1974) (“the point of the
prosecutor’s introducing those statements was simply to prove that the statements were
made so as to establish a foundation for later showing, through other admissible evidence,

that they were false”).






II1. Hearsay Statements Within Exceptions

Some statements in this proffer are admissible under hearsay exceptions. Ill. R. Evid.
803, 804. These exceptions include business records or public records, even when the
declarant is available as a witness. Ill. R. Evid. 803(6) & 803(8). Additionally, when a declarant
is unavailable, his or her statements may be admissible as statements against interest, Ill. R.
Evid. 804(3), including a witness who asserts a proper fifth amendment right not to testify or
other privilege at trial, People v. Wright, 2017 IL 119561, q 81.

Proffer of Evidence on Coconspirator Statements

At trial, the State’s evidence will show that the object of the conspiracy was to conceal
the true facts of the events surrounding the killing of Laquan McDonald by Officer Individual
A in order to shield their fellow police officer from criminal investigation and prosecution.
The evidence will establish that the defendants, Officer Indiviciual A, and others created
official police reports in the critical early hours and days after the killing of Laquan McDonald
that contained important false information in an attempt to prevent or shape any criminal
investigation and prosecution.

And more specifically, the evidence will show that the defendants submitted virtually
identical false information—including that Laquan McDonald had Eattered, assaulted, and
attacked Officer Individual A, defendant Walsh, and defendant Gaffney. The defendants, in
their official capacity as sworn members of the Chicago Police Department, also failed to

correct this false information in official police reports.










holding the air till I get help with 815-Robert, asking for a taser for armed offender with a
knife.”

At 9:56 p.m., one minute before the shooting, defendant Gaffney states over the radio,
“[inaudible] He popped our tire on our car squad.” Dispatcher A asks, “Popped? 10-4.
Anybody close? Four-o, they’re more by Karlov.” A few seconds later, Chicago Police
Department Beat 845R (Officer Individual A and defendant Walsh) responds that
“[inaudible] 45-Robert. We're about two blocks away.”

At 9:57 p.m., Dispatcher A asks over the radio, “45-Robert. 10-4. Again, first unit with
them, let me know. 15-Robert, Karlov good, or are you guys more by Pulaski now?”
Defendant Gaffney answers back, “We're going thru the Burger King.” Dispatcher A
announces, “Headed to the Burger King. 45-Robert, I see you pulling up.” Chicago Police
Department Beat 813R states that “we are here,” and Chicago Police Department Beats 821R
and 841R also notify Dispatcher A that they are responding.

Six seconds before the shooting, Dispatcher A asks over the radio, “Let me know when
he’s in custody guys.” The next statements shouted over the radio are, “Shots fired by the
police. Shots fired by the police.”

During this recording, none of the Chicago police officers reports over the radio that
Laquan McDonald batters, assaults, or attacks three Chicago police officers—including
Officer Individual A, defendant Gaffney, or defendant Walsh—as the events occur and under

the directives or orders of the Chicago Police Department.






813R captures the events leading to the shooting and the shooting itself.5 At the 9:57:22 p.m.
timestamp, the dash camera faces south on Pulaski Road at 41st Street, as Unit 845R faces
south and Unit 822 faces north. No police officers are out of their cars, and Laquan McDonald
walks south on Pulaski Road passed 41st Street.

At the 9:57:25 p.m. timestamp, defendant Walsh drives Unit 845R north and around
Unit 822. Unit 822 remains stopped in the middle of the street between Laquan McDonald
and Unit 845R. At the 9:57:28 p.m. timestamp, Laquan McDonald raises his right arm, crosses
the double-yellow line of the median, and walks into the southbound lane away from Unit
822 and Unit 845R. During this time, Unit 822 is still stopped in the middle of the street
between Laquan McDonald and Unit 845R.

By the 9:57:30 p.m. timestamp, defendant Walsh parks on the median and Officer
Individual A gets out of the passenger side of Unit 845R with his gun drawn. Laquan
McDonald continues to walk south in the middle of the soﬁthbound lane away from Officer
Individual A and defendant Walsh. As Laquan McDonald walks passed Unit 822, it pulls
away and drives north.

At the 9:57:33 p.m. timestamp, defendant Walsh moves behind Officer Individual A

who is standing on the double-yellow line of the median. Laquan McDonald is about one foot

5 No audio was recovered from Chicago Police Department Unit 813R, where the
microphones were found in the glovebox with the batteries upside down. Though several
other Chicago Police Department vehicles had dash cameras at the time of the shooting, due
to their positioning and other issues, they did not capture the shooting itself, nor do they
contain audio recordings of the shooting.










In the video, Laquan McDonald does not batter, attack, or assault three Chicago police
officers. Instead, Officer Individual A begins some distance away from Laquan McDonald
and moves in the direction toward him, while defendant Walsh also begins some distance
away from Laquan McDonald and moves behind Officer Individual A.

E. Defendant Gaffney’s Sworn Admissions

In addition to video and radio recordings, several witnesses will establish the facts
leading to the shooting and the shooting itself. Defendant Gaffney gave sworn testimony
before a federal grand jury and made the following admissions relevant to this proffer.

On October 20, 2014, defendant Gaffney was a patrol officer with his partner, Officer
Individual H, on Chicago Police Department Beat 815R. That night, defendant Gaffney drove
the marked Chevy Tahoe on 40th Street and was about 10, 15, 20 feet away from Laquan
McDonald. Defendant Gaffney spoke over the police radio and called for a taser because
Laquan McDonald “never came at us at any time. He always continued to walk, but he never
stopped or anything like that.” At Karlov Avenue and 40th Street, defendant Gaffney “pulled
a little bit in front of him -- in front of the guy to try and maybe like stop him or get him to
go down that street.”

When he started hearing shots, defendant Gaffney was “to the back of the Burger
King.” Defendant Gaffney did not see “any of the shooting” and did not see “anything that
happened on the street.” Defendant Gaffney also did not see Laquan McDonald threaten

death or bodily injury to any person in his presence. Defendant Gaffney never personally felt






the whole time.” Although Laquan McDonald hit the car, Officer Individual H “didn't feel
that he was going to hurt me or my partner.”

G. Officer Individual C’s Expected Testimony

Officer Individual C had multiple interviews and gave sworn testimony before federal
and state grand juries. Officer Individual C is expected to testify consistent with her prior
statements and provide the following testimony relevant to this proffer.

On October 20, 2014, Officer Individual C was a patrol officer with her partner, Officer
Individual G, on Chicago Police Department Beat 841R. Officer Individual C was the
passenger in Unit 841R, which drove north on Pulaski Road and parked in front of Unit 845R
on the median. Officer Individual C got out of the car and walked toward Laquan McDonald,
as he was on the ground and was still being shot by Officer Individual A.

Officer Individual C saw Laquan McDonald walking south in the southbound lane of
the street. Officer Individual C did not see Laquan McDonald raise his arm as if he were
attempting to stab anyone, attack anyone, or make any aggressive moves as if he were about
to attack anyone. Officer Individual C did not see Officer Individual A ever injured by
Laquan McDonald. Officer Individual C did not see Laquan McDonald walk in the direction
of where officers were, and she did not see Laquan McDonald within the reach of anyone.

H. Witness A’s Expected Testimony

Witness A had multiple interviews and gave sworn testimony before federal and state
grand juries, Witness A is expected to testify consistent with his prior statements and provide

the following testimony relevant to this proffer.









II. Efforts to Conceal the True Facts of the Killing

As noted above, the State’s evidence will show that the defendants, Officer Individual
A, and others conspired to conceal these true facts of the events surrounding the killing of
Laquan McDonald by Officer Individual A in order to shield their fellow police officer from
criminal investigation and prosecution.

4

A. Consistently False Chicago Police Department Reports

The evidence will show that the defendants, Officer Individual A, and others created
official police reports in the critical early hours and days after the killing of Laquan McDonald
that contained important false information in an attempt to prevent or shape any criminal
investigation and prosecution. The defendants submitted virtually identical false
information—including that Laquan McDonald had 1b‘a’c’cered, assaulted, and attacked Officer
Individual A, defendant Walsh, and defendant Gaffney. The defendants, in their official
capacity as sworn members of the Chicago Police Department, also failed to correct this false

information in official police reports.

1. False Original Case Incident Report

As part of the conspiracy, an official Chicago Police Department Original Case
Incident Report with false information was submitted by Officer Individual C on October 21,
2014 at 04:32 and reviewed by defendant March on October 21, 2014 at 15:01. The false
information includes that Officer Individual A was “injured by offender” and that Officer
Individual A, defendant Walsh, and defendant Gaffney were “VICTIM[S].” Officer

Individual C is expected to testify that defendant March told her to write this information.







by Officer Individual A, By defendant Walsh, and by defendant Gaffney on October 21, 2014.
On each of the three reports, the false information includes “NO. OF OFFICERS BATTERED
3” and “MANNER OF ATTACK”: “STABBED/CUT (INCLUDING ACTUAL ATTEMPT).”

This information is both false and contrary to the Chicago Police Department’s
directives, orders, and training. An involved member of the Chicago Police Department must
submit an Officer’s Battery Report when he or she is the victim of a murder, aggravated
battery, battery, aggravated assault, or assault while performing a police function either on
duty or off duty.” Officer Individual A, defendant Walsh, and defendant Gaffnéy were not
all three battered and assaulted by Laquan McDonald. Moreover, defendant Walsh and
defendant Gaffney had training that shows the falsity of their reports.

4. False General Progress Reports

As part of the conspiracy, official Chicago Police Department General Progress
Reports with false information were completed by defendant March, reviewed by Sergeant
Individual B, and dated October 20, 2014.

The false information includes that “AT 12-15 FT O SWUNG KNIFE AT POV IN
AGGRESSIVE MANNER” and “VD CONTINUED FIRING ASO ... ATTEMPTING GET UP,
STILL ARMED W/ KNIFE,” which are statements attributed to defendant Walsh. The false
information also includes that “O IGNORED, RAISED R ARM TOWARD VD AS IF

ATTACKING VD” and “OWALKING SIDEWAYS, BODY FACING E, TOWARD JVD +JW,”

7 If the member is incapacitated, a supervisor will complete the Officer’s Battery Report,
which does not apply to the facts of this case.









e “When MCDONALD got to within 12 to 15 feet of the officers he swung the
knife toward the officers in an aggressive manner,” a statement attributed to
defendant Walsh;

e “[Officer Individual A] continued firing his weapon at MCDONALD as
MCDONALD continued mo{fing on the ground, attempting to get up, while
still armed with the knife,” a statement attributed to defendant Walsh;

e “Laquan MCDONALD was an active assailant who, while armed with a
dangerous weapon, ... threatened the imminent use of force likely to cause
death or serious injury when he incised the tire and stabbed the windshield of
a Chicago Police Department vehicle occupied by Officer Thomas GAFFNEY;
and initiated imminent use of force likely to cause death or serious injuryAwhen

he initiated an attack on Officers [Individual A] and Joseph WALSH.”

8. False Case Supplementarv Report

As part of the conspiracy, an official Case Supplementary Report was submitted by
defendant March on September 11, 2015 at 21:40 and approved by Lieutenant Individual E
on September 12, 2015 at 18:09. At that time, the detective investigation was closed and had
been closed since March 15, 2015.

The false information on the sui:)plementary report includes that “Officer Individual
A, defendant Gaffney, defendant Walsh, and Officer Individual H were “VICTIM(S)” and
that Laquan McDonald was the “Offender” associated with them under “0552 - Assault -

Aggravated Po:Knife/Cut Instr.”






C Consistently False Chicago Police Department Emails

As part of the conspiracy, defendant March and others exchanged emails in an
attempt to conceal the true facts of the events surrounding the killing of Laquan McDonald.
These emails also used various means to misrepresent, conceal, and hide the activities of the
conspiracy and to avoid detection.

1. “We should be applauding him not second guessing him”

Sergeant Individual B sent an email from his personal email address to his official
Chicago Police Department email address and Lieutenant Individual E's Chicago Police
Department email address on November 2, 2014.

As noted above, Sergeant Individual B and Lieutenant Individual E were members of
the detective bureau who investigated the shooting of Laquan MqDonald with defendant
March. Sergeant Individual B was in the chain of command above defendant March, assigned
defendant March to the investigation, approved the false Original Case Incident Report and
General Progress Reports, and was reported on false Case Supplementary Reports.
Lieutenant Individual E was in the chaiﬁ of command above both Sergeant Individual B and
defendant March, was reported on false Case Supplementary Reports, and approved false
Case Supplementary Reports.

Sergeant Individual B’s email states the following (with emphasis and false
information bolded):

[Officer Individual A] is aware 911 caller has been attacked with a deadly

weapon a knife, offender non-verbal only growling acting in a menacing
manner.










The offender is shot and killed by the police officer.” The detective investigation, however,
was closed at the time of the emails and had been closed since March 15, 2015.

4, A False Conclusion

As part of the conspiracy, Lieutenant Individual E sent an email to defendant March
with an attachment “conclusion” on March 15, 2015. The attachment contains false
information that:

The above to-date investigation determined that Jaquan [sic] McDONALD was
an active assailant who, while armed with a dangerous weapon, ... threatened
the imminent use of force likely to cause death or serious injury when he
incised the tire and stabbed the windshield of a CPD vehicle occupied by
Officer Thomas GAFENEY; and initiated imminent use force likely to cause
death or serious injury when he initiated an attack on Officers [Individual A]
and Joseph WALSH.

This statement is virtually identical to the conclusion in the false Case Supplementary Report
submitted by defendant March on March 15, 2015 at 18:26, submitted as the official report of
defendant March, Sergeant Individual B, and Lieutenant Individual E, and approved by

Lieutenant Individual E on March 16, 2015 at 00:03.

D. Area Central Meetings

As part of the conspiracy, the defendants, Officer Individual A, and others met after
the shooting at Area Central Headquarters in an attempt to conceal the true facts of the events
surrounding the killing of Laquan McDonald.

Defendant Gaffney testified before the federal grand jury about meeting at Area
Central Headquarters. Rather than separating the officers who were involved on scene, the

officers met “all in the same room just talking what happened.” The meeting was in the















Thomas Gaffney, and request that this Court find that coconspirator statements are
admissible pending the introduction of evidence to support this proffer.
Dated: June 7, 2018 Respectfully submitted,

Patricia Brown Holmes

Special Prosecutor

Office of the Special Prosecutor
Three First National Plaza

70 W. Madison Street, Suite 2900
Chicago, Illinois 60602

(312) 471-8791 (tel)

(312) 471-8701 (fax)
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