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Introductory Note

The OPEN GOVERNMENT GUIDE is a compre-
hensive guide to open government law and practice in
each of the 50 states and the District of Columbia. Fifty-
one outlines detail the rights of reporters and other citi-
zens to see information and attend meetings of state and
local governments.

The OPEN GOVERNMENT GUIDE — previously
published as Tapping Officials’ Secrets — is the sole ref-
erence on open government laws in many states.

Written to follow a standard outline to allow easy com-
parisons between state laws, the compendium has enabled
open government advocates in one state to use arguments
successful in other states to enhance access rights at home.
Press associations and lobbyists have been able to invoke
other sunshine laws as they seek reforms in their own.

Volunteer attorneys, expert in open government laws in
each state and in Washington, D.C., generously donated
their time to prepare the initial outlines for the first incar-
nation of this project in 1989. In most states these same
attorneys or their close associates updated and rewrote
the outlines for the 1993, 1997, 2001 and 2006 editions
as well this current 2011 edition.

Attorneys who are new to the compendium in this edi-
tion are also experts in open government and access is-
sues, and we are grateful to them for their willingness to
share in this ongoing project to create the first and only
detailed treatise on state open government law. The rich
knowledge and experience all the participating attorneys
bring to this project make it a success.

While most of the initial users of this compendium
were journalists, we know that lawyers and citizens have
discovered it and find it to be indispensable as well.

At its core, participatory democracy decries locked files
and closed doors. Good citizens study their governors,
challenge the decisions they make and petition or vote for
change when change is needed. But no citizen can carry
out these responsibilities when government is secret.

Assurances of open government exist in the common
law, in the first state laws after colonization, in territorial
laws in the west and even in state constitutions. All states

have passed laws requiring openness, often in direct re-
sponse to the scandals spawned by government secrecy.
The U.S. Congress strengthened the federal Freedom
of Information Act after Watergate, and many states fol-
lowed suit.

States with traditionally strong access laws include Ver-
mont, which provides virtually unfettered access on many
levels; Florida, which was one of the first states to enact
a sunshine law; and Ohio, whose courts have issued sev-
eral access-friendly rulings. Other jurisdictions, such as
Pennsylvania and the District of Columbia, have made
significant changes to their respective open government
laws since the fifth edition was published designed to
foster greater public access to information. Historically,
Pennsylvania had a reputation as being relatively non-
transparent while the District of Columbia was known to
have a very restrictive open meetings law.

Some public officials in state and local governments
work hard to achieve and enforce open government laws.
The movement toward state freedom of information
compliance officers reflects a growing activism for access
to information in the states.

But such official disposition toward openness is excep-
tional. Hardly a day goes by when we don’t hear that a
state or local government is trying to restrict access to
records that have traditionally been public — usually be-
cause it is feared release of the records will violate some-

one’s “privacy” or threaten our nation’s security.

It is in this climate of tension between broad demo-
cratic mandates for openness and official preference for
secrecy that reporters and good citizens need to garner
their resources to ensure the passage and success of open
government laws.

The Reporters Committee genuinely hopes that the
OPEN GOVERNMENT GUIDE will help a vigor-
ous press and citizenry to shape and achieve demands for
openness, and that it will serve as a primer for those who
battle in government offices and in the courts for access
to records and meetings. When challenges to secrecy are
successful, the news is better and so is the government.

THE REPORTERS COMMITTEE FOR FREEDOM OF THE PRESS
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User’s Guide

Whether you are using a guide from one state to find a
specific answer to an access issue, or the complete com-
pendium encompassing all states to survey approaches to
a particular aspect of open government law around the
country, knowing a few basics on how the OPEN GOV-
ERNMENT GUIDE is set up will help you to get the
most out of it.

Following the outline. Every state section is based on the
same standard outline. The outline is divided into two
parts: access to records and access to meetings.

Start by reviewing the table of contents for each state.
It includes the first two tiers of that state’s outline. Once
you are familiar with the structure of the outline, finding
specific information is simple. Typically, the outline be-
gins by describing the general structure of the state law,
then provides detailed topical listings explaining access
policies for specific kinds of records or meetings.

Every state outline follows the standard outline, but
there will be some variations. Some contributors added
items within the outline, or omitted subpoints found in
the complete outline which were not relevant to that
state’s law. Each change was made to fit the needs of a
particular state’s laws and practices.

In general, outline points that appear in boldface type
are part of the standard outline, while additional topics
will appear in italicized type.

Whether you are using one state outline or any number
of outlines, we think you will find the outline form help-
tul in finding specific information quickly without having
to read an entire statute or search through many court
cases. But when you do need to consult statutes, you will
find the complete text of the relevant portions at the end
of each outline.

Additional copies of individual state booklets, or of the
compendium covering the 50 states and the District of
Columbia, can be ordered from The Reporters Commit-
tee for Freedom of the Press, 1101 Wilson Blvd., Suite
1100, Arlington, Virginia 22209, or by calling (703) 807-
2100. The compendium is available in electronic format
on CD.

The state outlines also are available on our World-Wide
Web site, www.rcfp.org/ogg. The Internet version of the
outlines allows you to search the database and compare
the law in different states.

Updates: The Reporters Committee published new
editions of THE OPEN GOVERNMENT GUIDE in
1989, 1993, 1997, 2001, 2006, and now in 2011. We ex-
pect future updates to follow on approximately the same
schedule. If we become aware of mistakes or material
omissions in this work, we will post notices on this proj-
ect’s page on our World-Wide Web site, at www.rcfp.org/
ogg. This does not mean that the outlines will constantly
be updated on the site — it simply means known errors
will be corrected there.

For our many readers who are not lawyers: This book
is designed to help journalists, lawyers, and citizens un-
derstand and use state open records and meetings law.
Although the guides were written by lawyers, they are
designed to be useful to and readable by nonlawyers as
well. However, some of the elements of legal writing may
be unfamiliar to lay readers. A quick overview of some of
these customs should suffice to help you over any hurdles.

Lawyers are trained to give a “legal citation” for most
statements of law. The name of a court case or number
of a statute may therefore be tacked on to the end of a
sentence. This may look like a sentence fragment, or may
leave you wondering if some information about that case
was omitted. Nothing was left out; inclusion of a legal
citation provides a reference to the case or statute sup-
porting the statement and provides a shorthand method
of identifying that authority, should you need to locate it.

Legal citation form also indicates where the law can be
found in official reporters or other legal digests. Typically,
a cite to a court case will be followed by the volume and
page numbers of a legal reporter. Most state cases will be
found in the state reporter, a larger regional reporter, or
both. A case cite reading 123 A.2d 456 means the case
could be found in the Atlantic (regional) reporter, second
series, volume 123, starting at page 456.

Note that the complete citation for a case is often given
only once. We have tried to eliminate as many cryptic
second-reference cites as possible, but you may encoun-
ter cites like “Jackson at 321.” This means that the author
is referring you to page 321 of a case cited earlier that in-
cludes the name Jackson. Authors may also use the words
supra or infra to refer to a discussion of a case appearing
earlier or later in the outline, respectively.

Except for these legal citation forms, most “legalese”
has been avoided. We hope this will make this guide more
accessible to everyone.

THE REPORTERS COMMITTEE FOR FREEDOM OF THE PRESS
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FOREWORD

There have been several important court decisions interpreting
West Virginia’s Freedom of Information Act (FOIA) since the Fifth
Edition of this guide was published in 2006 and three exemptions to
the Act added by amendment. The Open Governmental Proceed-
ings Act (called “the Sunshine Law” in West Virginia, but referred to
herein as the Open Meetings Act) has not been amended since 1999.

The West Virginia Freedom of Information Act begins with an em-
phatic declaration that the people of the state demand an open gov-
ernment:

Pursuant to the fundamental philosophy of the American consti-
tutional form of representative government which holds to the
principle that government is the servant of the people and not the
master of them, it is the public policy of the state of West Virginia
that all persons are, unless otherwise expressly provided by law,
entitled to full and complete information regarding the affairs of
government and the official acts of those who represent them as
public officials and employees. The people, in delegating author-
ity, do not give their public servants the right to decide what is
good for the people to know and what is not good for them to
know. The people insist on remaining informed so that they may
retain control over the instruments of government they have cre-
ated. To that end, the provisions of this article shall be liberally
construed with the view of carrying out the above declaration of
public policy.

W. Va. Code § 29B-1-1. The state’s Open Meetings Act contained
a similar unequivocal declaration in favor of broad public access to
governmental proceedings until it was amended in 1999. W. Va. Code
§ 6-9A-1.

In 1992, the West Virginia Legislature amended § 29B-1-3 of the
FOIA to require records existing “in magnetic, electronic or computer
form” be made available on magnetic or electronic or magnetic media,
and a new section, § 29B-1-7, that provides for payment of attorney
fees and court costs to successful litigants who have been denied access
to public records. The following year the Legislature amended the
Open Meetings Act to include standing committees of the Legislature
in the definition of “governing body” and added provisions in § 6-9A-
6 to provide for attorney fees and fines for intentional violations. At-
tempts to revise the state’s FOIA and Open Meetings Acts during the
1996 and 1997 legislative session, however, proved too controversial.
However, in 1997, a paragraph was inserted into a bill amending an
economic development section of the Code (W. Va. Code § 5B-2-1).
That amendment essentially barred public access to documents made
or received by a “public body, whose primary responsibility is eco-
nomic development, for the purpose of furnishing assistance to a new
or existing business” and effectively concealed from public scrutiny

the bulk of records pertaining to state economic development activi-
ties.

The West Virginia Legislature responded to the September 11,
2001 terrorist attacks by amending FOIA seeking to block terrorist
access to certain sensitive state government information. The amend-
ments added to W.Va. Code § 29B-1-4 eight new exemptions from
public disclosure; those exemptions bar access to information that
would have a detrimental effect on public safety or public health.
These amendments have the effect not only of blocking terrorists’
ability to obtain sensitive information through FOIA, but have the
potential to limit public access as well.

With a few exceptions the West Virginia Supreme Court of Appeals
has shown a willingness to liberally interpret the state FOIA and open
meetings statutes. The court frequently has held the disclosure provi-
sions of FOIA are to be liberally construed and the exemptions are to
be strictly construed. Shepherdstown Observer v, Inc. v. Maghan, 226
W.Va. 353, 700 S.E.2d 805 (2010). Daily Gazette v. W. Va. Development
Office, 198 W. Va. 563, 482 S.E.2d 180 (1996); Ogden Newspapers v.
City of Charleston, 192 W. Va. 648,453 S.E.2d 631 (1994). But sce, State
v. Brotherton, 214 W. Va. 434, 589 S.E.2d 812 (2003), where the court
held that FOIA could not be used by state prison inmates to obtain
court records for the purpose of filing habeas corpus petitions and As-
sociated Press v. Canterbury, 224 W.Va. 708, 688 S.E.2d 317 (2009),
in which the court held that only the content and not the context of
emails sent by a public body through a government operated internet
server could be considered in determining whether such communica-
tions were public records under the Act.

Similarly, in case interpreting the Open Meetings Act, the
Court held that the Act should be read expansively since a “narrow
reading would frustrate the legislative intent and negate the purpose
of the statute.” McComas v. Board of Education of Fayette County, 197 W.
Va. 188, 475 S.E.2d 280, 289 (1996). This was clear, in part, from the
constitutional underpinnings of the Act:

[The] declaration, and the Act generally, implement grand and
fundamental provisions in our State Constitution. Those provi-
sions, adopted from Virginia’s Declaration of Rights, proclaim
the theory of our form of government and embrace Article II, §
2 (powers of government in citizens) and Article ITI, § 2 (mag-
istrates servants of people) and § 3 (rights reserved to people).
Together they dramatically call for a political system in which
the people are the sovereigns and those in government are their
servants. Naturally, servants should be loath to exclude their sov-
ereigns from any substantive deliberations. As is obvious from the
declaration of policy in W. Va. Code § 6-9A-1, that is precisely
the sentiment inspired by the Sunshine Act.

1d.

The Supreme Court of West Virginia also has shown a willingness
to identify additional sources for public access to official information.
When faced with practical problems not specifically addressed by the
FOIA or the Open Meetings Act, (e.g., when the disclosure of per-
sonal information would be “unreasonable”) the Supreme Court has
fashioned “innovative measures” to provide public access while pro-
tecting other legitimate interests. Child Protection Group v. Cline, 177
W. Va. 29, 350 S.E.2d 541, 545 (1986). The court also directed the
lower courts of the state to do likewise and to remember, “the fullest
responsible disclosure, not confidentiality, is the dominant objective”
of these statutes. Hechler v. Casey, 175 W. Va. 434, 333 S.E.2d 799,
810 (1985).

In several decisions, however, the Supreme Court has shown
a slight willingness to narrow the breadth of prior rulings. State v.
Brotherton, 214 W. Va. 434, 589 S.E.2d 812 (2003) (FOIA not avail-
able to state prison inmates seeking to obtain court records for the
purpose of filing habeas corpus petitions); Affiliated Construction Trades
Foundation v. Regional Jail And Correctional Authority, 200 W. Va. 621,
490 S.E.2d 708 (1997) (Where public body has unexercised right to

THE REPORTERS COMMITTEE FOR FREEDOM OF THE PRESS
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obtain copy of writing relating to the conduct of the public’s business
which was prepared and retained by private party, that fact alone does
not mean the writing is “public record” under FOIA;) Associated Press
v. Canterbury, 224 W.Va. 708, 688 S.E.2d 317 (2009) (court held that
only the content and not the context of emails sent by a public body
through a government operated internet server could be considered in
determining whether such communications were public records under

the Act).

Prior to passage of the Acts, the state Supreme Court identified the
mechanisms by which the public could obtain access to information
regarding the operation of government. These mechanisms remain
available in addition to and independent of the FOIA and Open Meet-
ings statutes. The first of these additional sources is the common law
right of access to public records. This traditional common law right
is more restrictive than the FOIA in one respect, since it requires
both that the requester have a legally cognizable “interest” in the re-
cords and that the information be sought for a “useful and legitimate
purpose.” State v. Harrison, 130 W. Va. 246, 254, 43 S.E.2d 214, 218
(1947). However, where the information pertains to the functions of
government, the interest of any citizen in “being fully informed on the
activities and conduct of its government and the elected officers there-
of” generally is sufficient to fulfill these requirements. Charleston Mail
Association v. Kelly, 149 W. Va. 766, 770, 143 S.E.2d 136, 139 (1965).

In West Virginia, the common law right retains considerable im-
portance since it not only gives citizens a right to inspect public re-
cords, but also imposes a duty on government officials to create and
maintain written records reflecting activities of government:

There is no obligation under the State FOIA to create any partic-
ular record, but only to provide access to a public record already
created and which is ‘retained’ by the public body in question . . .
[T] he common law in this state does require a public official to
create and maintain such documents involving the public official
in an official capacity. The State FOIA and the common law prin-
ciples are not, therefore, coextensive but are interrelated.

Duaily Gazette v. Withrow, 177 W. Va. 110, 350 S.E.2d 738, 746 n.9
(1986). The Withrow ruling is an important one, since the lack of an
existing record is a frequent barrier to obtaining information under
the federal FOIA and those of other states. However, the potential
scope of Withrow’s holding has been limited somewhat by Affiliated
Construction Trades Foundation v. Regional Fail And Correctional Authori-
ty, 200 W. Va. 621, 490 S.E.2d 708 (1997). Affiliated Construction Trades
Foundation held that a state public body may not have to request a
copy of a writing relating to the conduct of the public’s business which
was prepared and is retained by a private party. The fact that the public
body has an unexercised right to obtain such a writing does not, alone,
mean the writing is “public record” subject to disclosure under FOIA.

The Supreme Court also has recognized particular statutory provi-
sions might provide a broader right of access to certain types of in-
formation than the FOIA. In Richardson v. Town of Kimball, 176 W.
Va. 24, 340 S.E.2d 582 (1986), for example, the court ruled a statute
which mandates most court records be open to the public creates an
absolute right of access to those records. In Maclay v Jones, 208 W. Va.
569, 542 S.E.2d 83 (2000), the court held that public records exempt
from disclosure under FOIA may be have to be produced in response
to civil discovery requests in litigation.

In some of its most important access rulings, the Supreme Court of
Appeals has held the West Virginia Constitution’s mandate that “the
courts of this state shall be open” creates a “fundamental constitutional
right of access” to civil and criminal judicial proceedings, as well as to
the records and proceedings of quasi-judicial agencies. The court has
relied on this provision to require broad public access to disciplinary
proceedings against attorneys and physicians, and to require licensing
agencies to create a written public record justifying their action when-
ever they dismiss a complaint against an attorney or physician without
a hearing. Daily Gazette v. W. Va. State Bar, 176 W. Va. 550,326 S.E.2d
705, 706 (1984); Daily Gazette v. W. Va. Board of Medicine, 177 W. Va.

316, 352 S.E.2d 66 (1986); Thompson v. W. Va. Board of Osteopathy, 191
W. Va. 15, 442 S.E.2d 712 (1994). These rulings apply to all agencies
exercising quasi-judicial powers and provide a much broader access
right to these proceedings than would be available under the Freedom
of Information or Open Meetings Acts.

Finally, the court’s access decisions have recognized the essential
role played by the press in transmitting information concerning gov-
ernmental action to the citizens of the state:

Once the right in the public to attend the trial is acknowledged,
the same right must be accorded members of the press. The press
not only constitutes a part of the general public, but it is well
established that it operates in a special capacity as an agent or sur-
rogate for the general public in its gathering and dissemination
of information. This special status rests on a realistic recognition
that it is impossible for any meaningful number of the general
public to abandon their daily pursuits to attend trials, and a fur-
ther acknowledgement that the press has valuable expertise in fer-
reting out information difficult for the general public to obtain.

State ex rel. Herald Mail Co. v. Hamilton, 165 W. Va. 103, 267 S.E.2d
544 (1980).

So long as the general judicial attitude toward openness reflected
in these cases continues, the Freedom of Information Act and Open
Meetings Act will be important to reporters and the public generally
in attempts to obtain information regarding the functions of govern-
ment.

Open Meetings Act.
Enacted in 1975, the Open Meetings Act provides:

The Legislature hereby finds and declares that public agencies
with in this state exist for the singular purpose of representing
citizens of this state in governmental affairs, and it is, therefore,
in the best interests of the people of this state for all proceed-
ings of public agencies to be conducted openly with only a few
clearly defined exceptions. The Legislature hereby further finds
and declares that the citizens of this state do not yield their sover-
eignty to the governmental agencies that serve them. The people
in delegating authority do not give their public servants the right
to decide what is good for them to know and what is not good
for them to know. The people insist on remaining informed so
that they may retain control over the instruments of government
created by them.

W. Va. Code § 6-9A-1. With this statement of legislative purpose, the
West Virginia Legislature in 1975 enacted the Open Governmental
Meetings Act, W. Va. Code § 6-9A- et seq., sometimes referred to
here as the Open Meetings Act. The statute is sometimes called the
Sunshine Law or Government in the Sunshine Act. As indicated in
the statement of purpose, the Act seeks to provide broad public right
to be present at the meetings of government agencies.

In 1999 the West Virginia Legislature amended this declaration
adding the following language:

The Legislature finds, however, that openness, public access to
information and a desire to improve the operation of government
do not require nor permit every meeting to be a public meeting.
The Legislature finds that it would be unrealistic, if not impossi-
ble, to carry on the business of government should every meeting,
every contact and every discussion seeking advice and counsel in
order to acquire the necessary information, data or intelligence
needed by a governing body were required to be a public meet-
ing. It is the intent of the Legislature to balance these interests
in order to allow government to function and the public to par-
ticipate in a meaningful manner in public agency decsionmaking.

This amendment is problematic; it most likely was intended to em-
phasize that some discussions between decisionmakers in an informal
setting and discussions with legal counsel are not required to be held
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in an open meeting. Other substantive 1999 amendments to the Act
appear to implement this intent. See W.Va.Code § § 6-9A-2(4)(D)
& 6-9A-11. The amended declaration of legislative policy may be
interpreted as inviting courts to use a balancing test in interpreting
the statute. No cases have been decided in which this amended policy
is mentioned. The amendment could be construed to narrow public
rights of access to meetings. Whether courts will so construe this pro-
vision remains to be seen.

The court in Appalachian Power Co. v. Public Service Commission, 162
W. Va. 839, 253 S.E.2d 377 (1979), emphasized the law’s legislative
purpose:

The foregoing statement is without doubt laudable, and we agree
wholeheartedly with the intent expressed therein. However, it is
unfortunate that the actual words of the Act fail to properly im-
plement this lofty policy. Curiously it s as if the Act and the state-
ment of policy were written by two different kinds of individuals
without communication or knowledge of each other’s intent or
actions.

Id. at 385 n.6. Indeed, as Appalachian Power indicates , there were
some limitations in the language of the Open Meetings Act that ren-
dered it less expansive than the Legislature may have intended. A 1996
decision of the West Virginia Supreme Court of Appeals interpreted
the Open Meetings Act in a way that appeared to significantly broaden
public’s access to governmental meetings. McComas v. Fayette County
Board Of Education, 197 W. Va. 188, 475 S.E.2d 280 (1996). Subse-
quently, the Legislature amended the Act narrowing the breadth of
McComas insofar as it addresses whether discussions between public
officials during informal social, educational, training, ceremonial and
similar settings fall within the purview of the law. See W.Va.Code §
6-9A-2 (4) (D). The impact of the interaction of the McComas de-
cision and the 1999 amendments has not yet been addressed by the
Court. Prior to enactment of the Open Meetings Act, the public had
no comprehensive right of access to governmental meetings. Specific
statutes provided varying degrees of access to meetings of different
governmental bodies. See, e.g., Casto v. Board of Education, 38 W. Va.
707, 18 S.E. 923 (1894) (public meeting required for appointment of
teachers so “the patrons of the school may know what is transpiring,
and give the trustees invaluable information touching the morality,
capacity, and fitness of the teacher”); Staze ex rel. Withrow v. Surface,
110 W. Va. 237, 157 S.E. 402 (1931)(invalidating act of county court
in special session because adequate public notice of meeting was not
given).

Other than the statement of purpose, there is no legislative his-
tory available recording what initially prompted the Legislature to
enact the Open Meetings Actin 1975. The statute has been amended
four times — in 1978, 1987, 1993 and 1999 — since its passage. The
first two amendments were directed toward the most glaring deficien-
cy in the original statute: the lack of a requirement that the public
body give advance notice of its meetings. When it was first enacted,
the Open Meetings Act contained no notice requirement whatsoever.
In 1978, the statute was amended to require that “[e]Jach governing
body shall promulgate rules by which the time and place of all regu-
larly scheduled meetings and the time, place and purpose of all special
meetings are made available, in advance, to the public and news media,
except in the event of an emergency requiring immediate official ac-
tion.” W. Va. Code § 6-9A-3.In 1987, the section was again amended
to require notice of state executive agency meetings be published in
the state register at least five days prior to the meeting date. (All other
public bodies could still determine their own notice procedure by
regulation.)

Although the Secretary of State has no enforcement powers un-
der the Open Meetings Act, under some administrations the office
has strongly supported of the enforcement of the Open Meetings
Act, especially its’ meeting notice requirements. =

The Secretary of State publishes information relating to notice of
meetings subject the law in the state register and in the case of regula-

tions, also in the Code of State Regulations. The Register is a weekly
publication that is available by subscription. The Code of State Regu-
lations represents the codification of all final state agency rules and
regulations. State agency open meeting regulations must be published
in the Code of State Regulations. This information may be accessed
via the Secretary’s website (http://www.sos.wv.gov/administrative-law/
register/Pages/openmeetings.aspx) that

provides information on all rules promulgated by West Virginia
State agencies and incorporated into the Code of State Regulations as
well as rules proposed for public comment. Final and proposed rules
may be located through the Secretary’s homepage found at: www.wv-
sos.com/main.htm.

State agency notices of meetings, as well as proposed and final regu-
lations, must be filed with the Secretary of State’s office Notices of
meetings in time for notices to appear in the State Register five days
prior to a scheduled meeting. Compliance with this mandate is moni-
tored by a daily newspaper (The Charleston Gazette) that lists agencies
that have failed to comply. (http://blogs.wvgazette.com/watchdog/ ).
A list of current, future or historical meetings may be found at http://
apps.sos.wv.gov/meeting-notices/default.aspx

That site also contains a general discussion of when prior public
notice must be given as required by the Open Meetings Law: www.
wvsos.com/adlaw/register/aboutmeetingnotices.htm. A telephone in-
quiry to the Secretary of State’s office (304/558-6000) should reveal
whether a particular agency has adopted Open Meetings regulations
or has given notice of any pending meeting. Written questions re-
lating to the Open Meetings law may be directed to the Secretary
of State through the internet (http://www.sos.wv.gov/Pages/contact-
adlaw.aspx ) At times the state register will note a particular agency’s
non-compliance with the Open Meetings Act. The Secretary of State’s
Administrative Law office maintains a permanent record of the meet-
ing notices that fail to comply with the requirements of the statute.

In the 1990s, the Office of the Attorney General of West Virginia
(304/558-2021) also emerged as a leading supporter of the public’s
right of access to governmental information. The Attorney General
has invited inquiries from all state boards and commissions concern-
ing the state’s FOIA and for advice or assistance regarding compliance
with these acts or in responding to FOIA requests. Moreover, the 1999
amendments to the Open Meetings Act impose specific duties upon
the Attorney General to assist state and municipal government bodies
and officials in achieving compliance with that statute. W.Va.Code §
6-9A-12. The Web site of the Office of the Attorney General provides
access to an excellent summary of the requirements of the Open Meet-
ings Act: http://www.wvago.gov/pdf/OpenMeetingsHandbook2006.
pdf

The 1999 amendments to the Open Meeting Law § 6-9A-11 re-
quires the West Virginia Ethics Commission to rule on requests for
advisory opinions regarding interpretations of that statute. Any per-
son subject to the provisions of the Act may request an opinion con-
cerning his or her own conduct. This includes an elected or appointed
public official or a public employee of State, county or local govern-
ment. An individual may inquire as to whether she or he is subject
to the Ethics Act. The Commission will not respond to requests for
written advice on the propriety of someone else’s conduct. The iden-
tity of the requester will not be disclosed in the Commission’s written
opinion.

Information relating to such advisory opinions is available online at:
http://www.ethics.wv.gov/advisoryopinion/Pages/default.aspx . Any
governing body or member thereof subject to the law may seek ad-
vice and information from the executive director of the West Virginia
ethics commission or request in writing an advisory opinion from
the West Virginia Ethics Commission Committee on Open Govern-
mental Meetings as to whether an action or proposed action violates
the law. Requests for a formal advisory opinion must be submitted to
the West Virginia Ethics Commission in writing at 210 Brooks St.,
Charleston, WV 25301, Phone (304) 558-0664, WV Toll Free 1-866-
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558-0664, Fax (304) 558-2169. The letter should contain a complete
statement of the facts, including your name, your official position, a
brief description of the powers of your agency, commission or office
and the nature of the issue. The members of the Commission will
review your letter, but their deliberations and written response will
not disclose your name or the identity of your specific public entity.

General information concerning the Open Meetings Act is avail-
able on the Ethics Commission website: http://www.ethics.wv.gov/
openmeetings/Pages/default.aspx

The executive director of the Ethics Commission may render oral
advice and information upon request. The committee is required to
respond in writing and in an expeditious manner to a request for an
advisory opinion. The opinion is binding on the requesting parties.
The Ethics Commission’s advisory opinions are available at: http://
www.ethics.wv.gov/advisoryopinion/Pages/OpenMeetingsOpinions.
aspx . The same section provides that when an advisory opinion is
requested and the requester acts in good faith reliance on the opinion,
he/she has an absolute defense to any civil suit or criminal prosecution
for any action taken in good faith reliance — unless the committee was
willfully and intentionally misinformed as to the facts by the requester.
Section 6-9A-11 does not appear to provide for members of the public
to request such an advisory opinion.

(c) The committee and commission may take appropriate action to
protect from disclosure information which is properly shielded by an
exception provided for in section four [§ 6-9A-4] of this article. (1999,
c. 208.)

This edition of the West Virginia Open Government Guide expands upon
and amends earlier initial editions the work of authored by attorneys Rudy
diTrapano, D.L. Hamilton, and Rebecca Baitty; their excellent work is ac-
knowledged with appreciation.

Open Records

I. STATUTE -- BASIC APPLICATION

The Freedom of Information Act’s declaration of policy, which is
quoted in the Foreword, is the only indication of the legislative in-
tent underlying the statute. There is no recorded legislative history
relating to either the statute’s original enactment in 1977 or its subse-
quent amendments. However, the state Supreme Court of Appeals has
quoted the FOIA policy declaration repeatedly in its opinions. Daily
Guazette v. W Va. Development Office, supra; Ogden Newspapers v. City of
Charleston, 192 W. Va. 648,453 S.E.2d 631 (1994). West Virginia’s Su-
preme Court has mandated “the fullest possible disclosure” of infor-
mation concerning government. Hechler v. Casey, 333 S.E.2d at 808.

A. Who can request records?

Any person or entity may obtain access to records through the Free-
dom of Information Act. The statute provides that “[e]very person has
a right to inspect or copy any public record” and specifies the term
“’[Plerson’ includes any natural person, corporation, partnership, firm
or association.” W. Va. Code § 29B-1-2.

In general, the requester’s purpose does not affect his right to re-
ceive records under the Freedom of Information Act, and the statute
places no restrictions on the subsequent use of information obtained.
However, if the request is for “information of a personal nature such
as that kept in a personal, medical or similar file,” the requester must
have a “legitimate interest” in order to obtain the information. Robin-
son v. Merritt, 180 W. Va. 26, 375 S.E.2d 204 (1988). In such cases, the
purpose of the request is one factor in the balancing test used by the
courts to determine whether access should be allowed. A court may
impose restrictions on the subsequent use of any personal information
that is released. Child Protection Group v. Cline, 350 S.E.2d at 543. This
issue is discussed later in this outline, under the section on the Free-
dom of Information Act’s exemptions.

1. Status of requestor.
Any person or entity may obtain access to records.
2. Purpose of request.

It is not necessary for a requester to indicate the purpose for a re-
quest. It may, however, be advisable in some circumstances to so indi-
cate if that purpose is one that the public body receiving the request
is likely to endorse.

3. Use of records.

Itis not necessary for a requester to indicate the use intended for the
documents requested. It may, however, be advisable in some circum-
stances to indicate the underlying purpose if it is one that the public
body receiving the request is likely to endorse or at least toward which
the agency will have no negative reaction.

B. Whose records are and are not subject to the act?

The Freedom of Information Act applies to every branch of govern-
ment, and no agency is entirely exempt from its provisions. The Act
applies to every “public body,” and that term is defined broadly:

‘Public body’ means every state officer, agency, department, in-
cluding the executive, legislative and judicial departments, di-
vision, bureau, board and commission; every county and city
governing body, school district, special district, municipal cor-
poration, and any board, department, commission, council or
agency thereof; and any other body which is created by state or
local authority or which is primarily funded by the state or local
authority.

W. Va. Code § 29B-1-2(3).
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1. Executive branch.

Since every individual state officer constitutes a “public body” under
the Freedom of Information Act (¢f. Daily Gazette v. Withrow, 177 W.
Va. 110, 350 S.E.2d 738 (1986)), the records of the executives them-
selves (governor, mayor, other chief executive) are subject to the act
so long as they “contain information relating to the public’s business.”
The FOIA makes no other distinctions based upon the functions of a
public agency.

a. Records of the executives themselves.

Where a document involves “personal” conduct in addition to “of-
ficial” conduct of the public body, it is possible that the “invasion of
privacy” exemption set forth in WVa.Code § 29B-1-4(2) may apply.
If that exemption were held to apply, the court would use a balancing
test to determine whether and in what circumstances such information
may be disclosed. See, Daily Gazette v. Withrow, 177 W. Va. 110, 166;
350 S.E.2d 738, 744 (1986), Child Protection Group v. Cline, 177 W. Va.
29,350 S.E.2d 541 (W.Va.1986); Hechler v. Casey, 175 W.Va. 434, 333
S.E.2d 799, 809-12 (1985).

2. Legislative bodies.

Records of legislative bodies are subject to the FOIA to the same
extent as records of any other public body. In Common Cause of West
Virginia v. Tomblin, 186 W. Va. 537, 413 S.E.2d 358 (1991), the state
Supreme Court invalidated the process by which the Legislature’s
Conferees Committee on the Budget traditionally prepared an infor-
mal but influential budget “digest” setting forth its view of the specific
purposes for which general appropriations should be used. The court
ruled the contents of the digest must be determined by the Conferees
Committee in a public meeting, and the Committee must create and
maintain for public inspection “memoranda of the negotiations, com-
promises and agreements or audio recordings of committee or sub-
committee meetings where votes were taken or discussions had that
substantiate the material which is organized and memorialized in the
Budget Digest.” Id., Syllabus pt. 5.

3. Courts.

Court records are open to public inspection under the Freedom of
Information Act. Associated Press v. Canterbury, 224 W.Va. 708, 688
S.E.2d 317 (2009). Access to court records is also guaranteed by the
open courts provision of the state constitution (W. Va. Constitution,
Article IIL, § 17) (see Daily Gazette v. W. Va. State Bar, 326 S.E.2d 705,
Syllabus pt. 4) and by W. Va. Code § 51-4-2 (1981), which the Su-
preme Court applied in Richardson v. Town of Kimball, supra.

There are several specific statutes, however, which make certain cat-
egories of court records confidential, including certain court records
relating to divorce (W. Va. Code § 48-2-27) and adoption (W. Va.
Code § 48-4-10), and juvenile records (W. Va. Code § § 49-5-17, 49-
7-1; these sections were amended in 1997 to broaden the disclosure
of juvenile records), tax information (11-10-5d), and economic devel-
opment assistance (W. Va. Code § 5B-2-1). However, even though
certain court information is made confidential by statute, State ex rel.
Daily Mail Pub. Co. v. Smith, 161 W. Va. 684, 248 S.E.2d 269 (1978),
aff’d, 443 U.S. 97, 99 S. Ct. 2667, 61 L. Ed. 2d 399 (1979), held that
reporters cannot be punished for publishing lawfully obtained, truth-
ful information of public interest.

4. Nongovernmental bodies.
a. Bodies receiving public funds or benefits.

The Freedom of Information Act applies to “any other body . . .
which is primarily funded by [a] state or local authority.” In 4-H Road
Community Association v. W. Va. University Foundation, 182 W. Va.
434, 388 S.E.2d 308 (1989), the Supreme Court ruled that receipt by
the WVU Foundation of private contributions intended to support
the state university, and the Foundation’s use of state property for a
nominal fee under an arrangement primarily benefiting the University

rather than the Foundation, were not sufficient to make the Foun-
dation a body “primarily funded” by governmental authority. While
there has been significant criticism of that decision by the media and
members of the bar, there has been no change in the statute or the law
interpreting it. Such bodies remain outside the purview of the FOIA
act. Cf-, Queen v. W. Va. University Hospitals, 179 W. Va. 95,365 S.E.2d
375 (1987).

b. Bodies whose members include governmental
officials.

The FOIA does not specifically apply to nongovernmental bodies
whose members include governmental officials, unless the body “is
created by state or local authority or . . . is primarily funded by the
state or local authority.” W. Va. Code § 29B-1-2(3).

In Queen v. W, Va. University Hospitals, 179 W. Va. 95, 365 S.E.2d
375 (1987), the state Supreme Court ruled the FOIA applies to the
WVU Hospitals corporation (WVUH) because, even though it was a
“private” corporation “established under the general corporate provi-
sions of West Virginia law,” the corporation was created to take over
and operate the university’s medical center, and the corporation’s ex-
clusive function was made possible by an enabling statute which “laid
out very specific requirements that the corporation had to meet. . . .
Unlike the normal corporate entity, the statute was the sine qua non
leading to the incorporation of WVUH and that body was, therefore,
created by state authority.” Id. at 386-87. The primary factors leading
to the court’s decision were that the new corporation “has statuto-
rily specified purposes and directors, primarily public officers, who
have fiduciary duties to the people of the state.” Id. at 379. The court
accordingly held, because of the provisions in the statute creating
WVUH “mandating openness and accountability in the management
of the corporation and because of the statutory requirement that we
liberally construe the disclosure provisions of the West Virginia Free-
dom of Information Act,” the corporation is covered by the FOIA and
its records are subject to disclosure. Id. at 377.

In contrast, the court has held that the WVU Foundation is not
a public body. 4-H Road Community Association v. W. Va. University
Foundation, 182 W. Va. 434, 388 S.E.2d 308 (1989). In ruling that the
hospital corporation, but not the foundation, was “created by state au-
thority,” the court delineated the important differences in the nature
of the two corporations:

Although WVUH was incorporated under the general corporate
provisions of state law, it was incorporated as such only after the
legislature mandated its creation. Under the statute, the former
Board of Regents was authorized to transfer the public hospi-
tal’s assets to the proposed corporate entity that had “statutorily
specified purposes and directors [appointed by the Governor and
subject to Senate confirmation], primarily public officers [nine of
the eighteen directors served by virtue of their positions with the
Board of Regents or the University Hospital], who have fiduciary
duties to the people of the State of West Virginia [prohibition
of mortgaging, public conflict of interest statements and public
audits, as mandated in the enabling legislation].” The statute fur-
ther provided that the hospital employees of the former Board
of Regents were to remain employed by the corporation without
becoming employees of the corporation.

In the case before the Court today, the Foundation was formed
by private citizens pursuant to the general corporate laws of the
state. No legislative mandate for such an entity predates its incor-
poration. It is not located on state property; does not utilize state
employees; and selection of its Board of Directors, and their du-
ties, are governed by the corporation’s by-laws. While the presi-
dent of the University serves on the Board of Directors of the
Foundation, the president serves by virtue of the Foundation’s
by-laws, rather than legislative mandate, and serves in an ex of-
ficio capacity.
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4-H Road Community Association v. W, Va. University Foundation, 388
S.E.2d at 311 (citations omitted).

5. Multi-state or regional bodies.

Multistate or regional bodies, such as planning authorities, usually
will be “created by state or local authority or . . . primarily funded
by the state or local authority” and thus will be subject to the FOIA.
Alternatively, the statute’s provision of coverage for any “board, de-
partment, commission, council or agency” of any state or local gov-
ernmental unit should include these bodies.

6. Advisory boards and commissions, quasi-
governmental entities.

Advisory boards and commissions, quasi-governmental entities are
also likely to be held to constitute a “board, department, commission,
council or agency” of a governmental unit, or to be created or primar-
ily funded by such a body. In any of these circumstances, the Free-
dom of Information Act will cover the organization’s records. But
see, Mayo v. W.Va. Secondary Schools Activities Commission, 223 W.Va.
88, 672 S.E.2d. 224 (2008) (applying five part test and holding Com-
mission not a state agency because only one of five part test satisfied).

C. What records are and are not subject to the act?
1. What kind of records are covered?

The Freedom of Information Act applies to “any writing containing
information relating to the conduct of the public’s business, prepared,
owned and retained by a public body.” W. Va. Code § 29B-1-2(4). As
the state Supreme Court has noted, this provision “constitutes a lib-
eral definition of a ‘public record’ in that it applies to any record which
contains information relating to the conduct of the public’s business,
without the additional requirement that the record is kept ‘as required
by law’ or ‘pursuant to law,” as provided by the more restrictive free-
dom of information statutes in some of the other states.” Daily Gazette
v. Withrow, 350 S.E.2d at 742-43 (citations omitted).

Earlier editions of this Guide observed that the requirement that the
writing contain “information relating to the conduct of the public’s
business” is one of the easiest to understand and apply. As the state
Supreme Court held in Withrow, supra, this broad definition includes
documents that contain a mixture of “official” and “personal” infor-
mation regarding a public officer or body:

[If the] document contains information ‘relating to the conduct
of the public’s business,” [it] is . . . a ‘public record’ under the
State FOIA. . . . That the . . . document involves ‘personal,’ as
well as ‘official,” conduct of the public body does not vitiate the
‘public’ nature of the document. The term ‘public record’ should
not be manipulated to expand the exemptions to the State FOIA;
instead, the burden of proof is upon the public body to show that
one (or more) of the express exemptions applies to certain mate-
rial in the document.

Daily Gazette v. Withrow, 350 S.E.2d at 744. Associated Press v. Canter-
bury, 224 W.Va. 708, 688 S.E.2d 317 (2009), however, took a much
more narrow, crabbed view of the statutory term “related to the con-
duct of the public’s business.” In Canterbury, a member of the state
judiciary sent more than a dozen emails (over a government internet
server) to an officer of a corporation that had an appeal of an adverse
fifty million dollar jury award pending before the jurist’s court.

The Court held that the definition of a “writing” contained in FOIA
includes e-mail communications. However, it also held that “a per-
sonal e-mail communication by a public official or public employee,
which does not relate to the conduct of public’s business, is not a
“public record” under FOIA. While that holding is unsurprising, the
Court chose to narrowly construe the statutory language “relating to
the conduct of the public’s business.”

The Court’s opinion advised trial courts to restrict their review of
whether a record was “public’ to an analysis of the content of the e-mail

and not extend to a context-driven analysis because of public interest
in the record. Thus, the court held that an email sent by a member of
the judiciary via a court email system to an officer of a private corpo-
rate litigant ( that had a fifty million dollar adverse jury award appeal
pending before the court) was not a “public record” subject to the
FOIA. The decision has been criticized by commentators, see e.g.,
Tuking Out The Context: A Critical Analysis Of Associated Press v. Canter-
bury, 113 W.Va.Law Rev. 259 (2010):

In Associated Press v. Canterbury, the court improperly relied on
case law from outside of West Virginia, contradicted its own
precedent, abrogated a clear legislative mandate, and ignored the
policy underlying the West Virginia Freedom of Information Act.
In doing so, it arrived at a holding that was contrary to the clear
and emphatically stated purpose of the Act: to open the workings
of government to the public by allowing persons to access public
records held by government agencies so that the electorate may
be informed and retain control.

Id. at 285. Both the majority and a dissenting opinion in Canterbury
indicated that the state’s legislature should consider amending the
statute if it desired a broader interpretation of “public record.” In the
2011 session of the West Virginia legislature, the House of Delegates
passed an amendment that would have nullified Canterbury’s narrow
definition of “public record.” The proposed amendment would have
required both the context of an email and the email’s content be con-
sidered in determining whether it is a public record under FOIA. The
West Virginia Senate, however, failed to take up the bill in commit-
tee. Future legislative action may be forthcoming in response to the
Canterbury decision.

The Court has also broadly defined what is “owned and retained by
a public body”: “[L]ack of possession of an existing writing by a public
body at the time of a request under the State’s Freedom of Information
Act is not by itself determinative of the question whether the writing
is a ‘public record’ under W. Va. Code § 29B-1-2(4). ... The writing
is ‘retained’ if it is subject to the control of the public body.” Daily

Gazette v. Withrow, 350 S.E.2d at 744.

As Withrow noted, a public body can be compelled to produce re-
cords under the Freedom of Information Act if those records are in
the hands of its attorney, bank, or other agent. However, in a subse-
quent decision, the Supreme Court held that “[w]here a public body
has a legal right to obtain a copy of a writing relating to the conduct
of the public’s business, which was prepared and retained by a private
party, but the public body does not exercise that right, the fact that the
public body has the right to obtain a copy of the document does not,
standing alone, mean that the writing is a “public record” as defined by
the Freedom of Information Act.” Affiliated Construction Trades Foun-
dation v. Regional Jail and Correctional Facility Authority, 200 W.Va. 621,
622,490 S.E.2d 708, 709 (1997).

The FOIA requirement that a writing must have been “prepared,
owned and retained by a public body” is somewhat ambiguous. How-
ever, in a recent decision, the Supreme Court has clarified the mean-
ing of the phrase, interpreting the word “and” used in the phrase
“prepared, owned and retained by a public body” to be read as “or.”
In Sheperdstown Observer v. Maghan, 226 W.Va. 353, 700 S.E.2d 805
(2010) a public body argued that a zoning petition prepared by private
citizens, but in the possession of a County Clerk, did not qualify as a
public record because it was not “prepared . . . by a public body.” The
Court held that “under the West Virginia Freedom of Information Act
(FOIA) ...a ‘public record’ includes any writing in the possession of
a public body that relates to the conduct of the public’s business which
is not specifically exempt from disclosure by W.Va.Code, 29B-1-4, even
though the writing was not prepared by, on behalf of, or at the request
of, the public body.”

In Daily Gazette v. W. Va. Development Office, 198 W. Va. 563, 482
S.E.2d 180 (1996), a “public record” was held to include written com-
munications between a public body and private persons or entities.
The court recognized a very narrow exception to the disclosure re-
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quirement where such communications “consist of advice, opinions or
recommendations to the public body from outside consultants or ex-
perts obtained during the public body’s deliberative, decision-making
process.” Id., Syllabus pt. 4. Itis clear that documents kept by a public
body and containing information relating to the conduct of the pub-
lic’s business are not exempt from disclosure simply because they were
initially “prepared” by some other person or entity.

2. What physical form of records are covered?

The Freedom of Information Act applies to any conceivable physi-
cal form of “documentary materials”:

‘Writing’ includes any books, papers, maps, photographs, card,
tapes, electronic mail, recordings or other documentary materials
regardless of physical form or characteristics.

W. Va. Code § 29B-1-2(5). See Veltri v. Charleston Urban Renewal Auth.,
178 W. Va. 669, 363 S.E.2d 746 (1987) (ordering public body to make
a tape recording of its open meeting available for public listening and
copying under the FOIA). A 1992 amendment to the FOIA added that
“[i]f the records requested exist in magnetic, electronic or computer
form, the custodian of the records shall make such copies available on
magnetic or electronic media, if so requested.” § 29B-1-3(3).

3. Are certain records available for inspection but not
copying?

Under the literal terms of the FOIA, any “public record” subject to
inspection also may be copied. However, the statute recognizes a nar-
row exception that permits public agencies to deny all access to certain
records that could be damaged by handling. W. Va. Code § 29B-1-
4(6). It seems certain that if particular documents could be inspected,
but not copied, without the threat of damage, the courts would permit
this approach as the least restrictive alternative.

Furthermore, the West Virginia Supreme Court of Appeals has rec-
ommended that “innovative measures” be used when FOIA requests
are made for “personal” information concerning individuals. For ex-
ample, to limit damage that might be caused by the disclosure of high-
ly private personal information, the court has ordered that parents
could read, but not copy, psychiatric records of a school bus driver.
Child Protection Group v. Cline, 177 W. Va. 29, 350 S.E.2d 541 (1986).

D. Fee provisions or practices.
1. Levels or limitations on fees.

The Freedom of Information Act permits each public body to “es-
tablish fees reasonably calculated to reimburse it for its actual cost in
making reproductions of such records.” W. Va. Code § 29B-1-3(5).
The Supreme Court of Appeals has indicated that a public body “may
... provide for reasonable limitations as to the hours and methods of
viewing and cost of copying, but in no circumstances may these limi-
tations be used so as to prevent a person from access to the records.”
Richardson v. Town of Kimball, 340 S.E.2d at 583 n.2.

While charges for research and search time may be imposed under
the federal FOIA, it is important to understand that unlike West Vir-
ginia public bodies, federal agencies are expressly allowed to impose
charges for document search, duplication, and review, when records
are requested for commercial use; fees are required to be limited to
“reasonable standard charges” for document duplication when re-
cords are not sought for commercial use and the request is made by an
educational or noncommercial scientific institution, whose purpose is
scholarly or scientific research; or a representative of the news media.
Charges for other types of FOIA requests are limited to “reasonable
standard charges for document search and duplication.” 5 U.S.C. §552
(@) @) (A) (i) A - III) and §552 (a) (4) (A) (iii) — (viii). Because the lan-
guage of the federal and West Virginia FOI Acts are not at all compa-
rable, the fact that some federal agencies may charge research, search
or other fees beyond the actual cost of reproduction is not relevant to
the interpretation of the West Virginia law.

Considering the broad public policy favoring disclosure of govern-
ment information as a means of furthering core democratic principles,
“the actual cost of reproduction” should be liberally construed. Such a
construction would limit the per page cost to that which is comparable
to commercial copying charges.

2. Particular fee specifications or provisions.

The FOIA contains no provisions for separate charges for searches,
duplication, computer access or printouts, microfiche, or non-print
audio or audio-visual records. Since the statute only authorizes charg-
es for the cost of “reproduction,” additional “search” charges gener-
ally should be prohibited except when expressly authorized by another
statute. An exception to the general rule is found in W. Va. Code §
59-1-10 that provides a schedule of fees in excess to the actual cost
of reproduction to be charged by county clerks for copies of various
documents required by statute to be maintained by such officers. The
Attorney General has advised county clerks that this fee schedule is
mandatory. Op. Att’y Gen., September 8, 1986. Although the Attor-
ney General’s opinion does not mention the Freedom of Information
Act, some county clerks now charge these higher fees, rather than the
“actual cost in making reproductions,” for documents provided under

the FOIA.
a. Search.

In 2010 reports surfaced of West Virginia state and local govern-
ment public bodies charging one dollar or more per page for copying
records sought by FOIA requesters as well as billing for research and
search time. There have been no judicial decisions directly addressing
the issue of the scope of public bodies’ authority to impose copying,
research and search fees. The starting point for analyzing this issue is
the language of the FOIA itself. Section 29B-1-3 (5) states in relevant
part:

(5) The public body may establish fees reasonably calculated to re-
imburse it for its actual cost in making reproductions of records.

Both the WVFOIA itself, as well as decisions of the West Virginia
Supreme Court of Appeals, provide guidance for interpretation of
Section 29B-1-3 (5).

As discussed above, Section 29B-1-1, supra, declares an extraordi-
narily broad policy of public access to the records of government enti-
ties, including the mandate that “itis . . . the public policy of the state
of West Virginia that all persons are, unless otherwise expressly provided
by law, entitled to full and complete information regarding the affairs
of government and the official acts of those who represent them as
public officials and employees. . . To that end, the provisions of this article
shall be liberally construed with the view of carrying out the above declaration
of public policy. (Emphasis added).

Decisions of the West Virginia Supreme Court also provide guid-
ance for interpretation of the meaning of 29B-1-3 (5). The Court has
frequently reiterated the following well established principles regard-
ing interpretation of the FOIA:

“The disclosure provisions of this State’s Freedom of Information
Act, W. Va.Code, 29B-1-1 et seq., as amended, are to be liberally con-
strued, and the exemptions to such Act are to be strictly construed.”
W. Va.Code, 29B-1-1 [1977]. Syllabus Point 4, Hechler v. Casey, 175
W.Va. 434, 333 S.E.2d 799 (1985).

“When a statute is clear and unambiguous and the legislative intent
is plain, the statute should not be interpreted by the courts, and in
such case it is the duty of the courts not to construe but to apply the
statute.” Syllabus Point 5, State v. General Daniel Morgan Post No. 548,
VF W, 144 W.Va. 137, 107 S.E.2d 353 (1959).

“When a statute is clear and unambiguous and the legislative intent
is plain, the statute should not be interpreted by the courts, and in
such case it is the duty of the courts not to construe but to apply the
statute.” Syllabus Point 5, State v. General Daniel Morgan Post No. 548,
VE. W, 144 W.Va. 137, 107 S.E.2d 353 (1959).
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In re Charleston Gazette FOIA Request, 222 W.Va. 771, 671 S.E.2d
776 (W.Va. 2008).

Liberal construction of Section 29B-1-3 (5) effectuates the Legis-
latures’ goal to allow “all persons . . . the full and complete informa-
tion regarding the affairs of government and the official acts of those
who represent them as public officials and employees.” W.Va. Code §
29B-1-3 commands that “[e]very person has a right to inspect or copy
any public record of a public body in this state, except as otherwise
expressly provided by [law].” (emphasis added).

The unambiguous statutory language of Section 29B-1-3 (5) al-
lows West Virginia public bodies to impose on FOIA requesters fees
only for the purpose of reimbursing actual cost in making reproductions
of records. There is no other express or implied authority granted
to such bodies to charge search/research fees when responding to a
FOIA request.

Moreover, the statutory term “reimburse” must be interpreted in
light of its generally accepted meaning. The Random House Un-
abridged Dictionary, (2006), defines “reimburse” as “to make repay-
ment for expense or loss incurred.” It is part and parcel of agency em-
ployees’ responsibilities under the FOIA to disclose information upon
citizens’ requests. Thus, when employees of public bodies perform a
search or research in responding to a FOIA request, it is not reason-
able to interpret such efforts as incurring agency expense or loss for
which the FOIA requires reimbursement.

Further, the imposition of fees and costs on FOIA requesters over
and above the “actual cost in making reproductions of records” would
create an obstacle to the achievement of the explicit legislative intent.

Public bodies have no explicit authority to impose fees for anything
but reimbursement of actual copying costs. To imply authority to im-
pose research and/or search costs would be contrary to the liberal in-
terpretation and broad public disclosure goals of the FOIA.

b. Duplication.

Utilizing the principles of statutory interpretation and the case law
set forth above, the most cogent view of the language of Section 29B-
1-3 (5) is that it clearly and unambiguously states that “[t]he public
body may establish fees reasonably calculated to reimburse it for its
actual cost in making reproductions of records.”(emphasis added). This
language permits of only one reasonable interpretation. A public body
may charge fees to reimburse only its actual costs in copying records.

3. Provisions for fee waivers.

The FOIA does not contain any specific provisions for fee waivers
when disclosure would be in the public interest. However, the statute
merely authorizes, and does not require, public bodies to charge for
copies. Therefore, agencies clearly have discretion to waive copying
charges when this would serve the public interest. It is suggested that
journalists seeking public information under the West Virginia FOIA
routinely include a request for a waiver of reproduction costs on the
ground that the information will be used to further the substantial
public interest in informing citizens concerning the activities of their
government.

4. Requirements or prohibitions regarding advance
payment.

The Freedom of Information Act neither requires nor specifically
prohibits the advance payment of fees.

5. Have agencies imposed prohibitive fees to
discourage requesters?

The use of prohibitive fees is an obvious, and favorite, tactic used
by public agencies wishing to discourage requests. On one occasion,
for example, West Virginia University initially demanded payment of
over eight hundred dollars in search fees and ‘overhead costs’ for pro-
ducing a document a few pages long. The fee was subsequently waived
after objections were raised. The obvious, and frequently successful,

tactic of requesters who have been charged a clearly unreasonable
fee has sometimes been simply to refuse to pay the bill or, if advance
payment was required, to demand and sue for a refund. Few agencies
would be interested in defending such a seemingly losing cause, par-
ticularly if the requester makes known her intention to seek an award
of attorneys’ fees from the agency.

E. Who enforces the act?

Citizen lawsuits are recognized as the mechanism by which the
West Virginia Freedom of Information Act is enforced. W. Va. Code,
§ 29B-1-5(1) provides that “[a]ny person denied the right to inspect
the public record of a public body may institute proceedings for in-
junctive or declaratory relief in the circuit court in the county where
the public record is kept.”

Furthermore, W. Va. Code, § 29B-1-5(2) provides that “[I]n any
suit filed under subsection one of this section, the court has jurisdic-
tion to enjoin the custodian or public body from withholding records
and to order the production of any records improperly withheld from
the person seeking disclosure. The court shall determine the matter
de novo and the burden is on the public body to sustain its action. The
court, on its own motion, may view the documents in controversy in
camera before reaching a decision. Any custodian of any public re-
cords of the public body found to be in noncompliance with the order
of the court to produce the documents or disclose the information
sought may be punished as being in contempt of court.”

The West Virginia Open Governmental Proceedings Act is also en-
forceable through civil lawsuits filed by citizens. See, W.Va. Code § §
6-9A-3 (“[u]pon petition of any adversely affected party”) and 6-9A-6
(“any citizen”).

1. Attorney General’s role.

The West Virginia Freedom of Information Act does not explicitly
mention the Attorney General’s role in enforcement of the Act. The
West Virginia Open Governmental Proceedings Act provides that “It
is the duty of the attorney general to compile the statutory and case
law pertaining to this article and to prepare appropriate summaries
and interpretations for the purpose of informing all public officials
subject to this article of the requirements of this article.” W. Va. Code,
§ 6-9A-12. See, http://www.wvago.gov/pdf/OpenMeetingsHand-
book2006.pdf . State agencies and other governmental entities may
request the Attorney General to render an official opinion regard is-
sues relating to either the West Virginia FOIA or the Open Govern-
mental Proceedings Act. W. Va. Code, § 5-3-1.

2. Availability of an ombudsman.

Neither the West Virginia Freedom of Information Act nor the
West Virginia Open Governmental Proceedings Act explicitly pro-
vides for an ombudsman.

3. Commission or agency enforcement.

Neither the West Virginia Freedom of Information Act nor the
West Virginia Open Governmental Proceedings Act provides for
commission or agency enforcement.

F.  Are there sanctions for noncompliance?

The FOIA was amended in 2001 to make “any custodian of any
public records who willfully violates the provision of [FOIA] may be
charged with a misdemeanor and upon conviction the custodian may
be fined not less than two hundred dollars nor more than one thou-
sand dollars or be imprisoned for more than twenty days, or both. W.
Va. Code § 29B-1-6.

II. EXEMPTIONS AND OTHER LEGAL LIMITATIONS
A. Exemptions in the open records statute.

“Three cardinal rules must be remembered in any FOIA case re-
gardless of which exemption is claimed to be applicable. First, the
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disclosure provisions are to be liberally construed. Second, the ex-
emptions are to be strictly construed. Finally, the party claiming ex-
emption from the general disclosure requirement . . . has the burden
of showing the express applicability of such exemption to the material
requested.” Daily Gazette v. W. Va. Development Office, supra, Syllabus
pts. 1 and 2 (citations omitted). As noted, supra., in 2003 the state
Legislature amended W. Va. Code § 29B-1-4 adding eight new ex-
emptions relating to limiting terrorists access to sensitive information;
in 2009 three additional exemptions were added by amendment to
FOIA. See, W. Va. Code § 29B-1-4 (9) - (91).

1. Character of exemptions.
a. General or specific?

There is no general exemption in the West Virginia statute, and
there is no authority for an agency or court to deny access to records
based upon its own notion of what “the public interest” requires. The
only public records to which citizens may be denied access under the
Freedom of Information Act are those containing the sixteen catego-
ries of information made “specifically exempt from disclosure” under
Section 4 of the statute.

b. Mandatory or discretionary?

The Freedom of Information Act simply provides that nineteen
specified “categories of information are specifically exempt from dis-
closure under the provisions of [the FOIA].” W. Va. Code § 29B-1-4.
If the issue of agency discretion to release documents that fall within
one of the nineteen FOIA exemptions were directly presented to the
court, it is likely that it would follow the lead of the federal courts
whose interpretation of the federal FOIA has held the exemptions to
be discretionary rather than mandatory.

It is important to keep in mind that the Freedom of Information
Act is not the only source of access to documents. “The State FOIA
and the common law principles are not . . . coextensive but are inter-
related.” Daily Gazette v. Withrow, 350 S.E.2d at 746 n.9. Even if a par-
ticular record falls within one of the FOIA exemptions, it still might be
disclosable under the common law or a more specific statute providing
for public access to such records.

c. Patterned after federal Freedom of
Information Act?

The West Virginia Freedom of Information Act is similar to the
federal statute in many respects, and the West Virginia Supreme
Court recognized “the close relationship between the federal and
West Virginia FOIA . . . in particular the value of federal precedents
in construing our state FOIAs parallel provisions.” Daily Gazette v.
W. Va. Development Offfice, supra. It should be noted, however, that the
eleven new exemptions added to W, Va. Code, § 29B-1-4 since 2003
are not patterned after those contained in the federal FOIA, 5 U.S.C.

§ 552(b) (1) - 9).

The West Virginia court has identified notable differences be-
tween the state and federal acts, regarding the exemption for law
enforcement records, Hechler v. Casey, supra, and the exemption for
personal information, Child Protection Group v. Cline, supra. The Cline
court cautioned that, although the state and federal exemptions for
personal information are similar:

The statutes differ in an important regard. Under the United
States Code, private information should be disclosed unless its
disclosure would ‘constitute a clearly unwarranted invasion of
personal privacy.’ The West Virginia Code, on the other hand, ex-
empts disclosure if the ‘public disclosure thereof would constitute
an unreasonable invasion of privacy, unless the public interest by
clear and convincing evidence requires disclosure in the particu-
lar instance.” While the burden of proof is always on the agency
resisting disclosure, the burden is different in the two codes. The
Federal Code unambiguously favors disclosure of personal infor-
mation with the resisting party having to show clear evidence of

an unwarranted invasion of personal privacy. The West Virginia
Code, with some ambiguity, favors nondisclosure of personal in-
formation unless public interest clearly requires disclosure. The
simplest explanation of these differences is as follows: If the scales
weigh heavily in favor of disclosure, both codes require disclo-
sure; if the scales weigh heavily in favor of nondisclosure, both
codes require nondisclosure; but, if the scales weigh even or near
even, the Federal Code favors disclosure while the West Virginia
Code favors nondisclosure.

Child Protection Group v. Cline, 350 S.E.2d at 545 (citations and foot-
notes omitted).

The Hechler court also emphasized a significant difference between
the state and federal exemptions for law enforcement information: “It
is clear that exemption 7 to the Federal FOIA ‘includes the enforce-
ment of both civil and criminal federal laws.” It is not so clear whether
W. Va. Code, § 29B-1-4(4) includes regulatory agencies’ proceedings
only to invoke civil sanctions, such as suspension or revocation of a
license issued by the agency, and not to enforce penal laws.” Hechler,
supra, at 813. The Hechler court also noted a more fundamental dif-
ference:

The law enforcement exemption to the State FOIA . . . appears at
first blush to be a somewhat broader exemption than exemption 7
to the Federal FOIA, amended in 1974 to limit exemption there
under to six types of situations in which disclosure is likely to
cause specified types of injury. We do not, however, believe that
W. Va. Code, § 29B-1-4(4) creates a blanket law enforcement ex-
emption, as did the pre-1974 Federal FOIA, because our statute,
unlike the pre-1974 Federal FOIA, does not exempt entire “files”
labeled “law enforcement” and does not expressly limit disclo-
sure to “authorized private parties,” as did the pre-1974 Federal
FOIA.

Hechler v. Casey, supra, at 809 n.7.
2. Discussion of each exemption.

The West Virginia Freedom of Information Act specifically ex-
empts nineteen categories of information from disclosure. Each of
these exceptions, and Supreme Court decisions interpreting them, are
discussed in the following sections.

a. Trade secrets
The first FOIA exemption is for:

"Trade secrets, as used in this section, which may include,
but are not limited to, any formula, plan pattern [sic], pro-
cess, tool, mechanism, compound, procedure, production
data, or compilation of information which is not patented
which is known only to certain individuals within a commer-
cial concern who are using it to fabricate, produce or com-
pound an article or trade or a service or to locate minerals or
other substances, having commercial value, and which gives
its users an opportunity to obtain business advantage over
competitors.

W. Va. Code § 29B-1-4(1). The scope of this exemption has never
been interpreted by the West Virginia Supreme Court of Appeals, al-
though in Queen v. WV'U Hospitals, 365 S.E.2d at 382, the court sum-
marily rejected the “conclusory” argument of WVU Hospitals that
certain of its contracts should be exempt from disclosure under this
provision “and that it should be allowed to maintain ‘business con-
fidentiality.” As we have already noted, FOIA exemptions are to be
strictly construed.” Id.

The trade secrets exemption was revisited briefly by the court in
ATET Communications of W. Va. v. Public Service Commission of W.
Va., 188 W. Va. 250, 423 S.E.2d 859 (1992). In that case, public utili-
ties sought a protective order from the Public Service Commission
covering all information contained in an annual report utilities were
required to file with the PSC. The court ruled the utilities were en-
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titled to confidential treatment of the information only if they first
established, by clear and convincing evidence, they were likely to be
harmed by disclosure of “a trade secret, expansively defined” under
the Freedom of Information Act. The court emphasized, “[a]s an ad-
ministrative agency, the PSC has a responsibility to disclose as much
information to the public as it can.” Id. at 862.

Confidentiality provisions for trade secrets, similar but not identical
to the FOIA exemption, are contained in several more specific stat-
utes. These include W. Va. Code § 5D-1-21 (Public Energy Authority
records relating to secret processes or secret methods of manufacture
or production); W. Va. Code § 16-20-11a (Air Pollution Control
Commission records containing “methods or processes entitled to
protection as trade secrets”); and W. Va. Code § § 31-19-19, 20-5C-
21 (records of the Community Infrastructure Authority or the Water
Development Authority under DNR “relating to secret processes or
secret methods of manufacture or production”).

A new exemption was amended into an economic development sec-
tion of the West Virginia Code in 1997. As a direct result of the opin-
ion in Daily Gazette v. W. Va. Development Office, supra, the following
was added to W. Va. Code § 5B-2-1:

Any documentary material, data or other writing made or re-
ceived by the West Virginia development office or other public
body, whose primary responsibility is economic development, for
the purpose of furnishing assistance to a new or existing business
shall be exempt from the provisions of [the Freedom of Informa-
tion Act].

A proviso to the new law requires disclosure of “any agreement en-
tered into or signed by the development office or public body which
obligates public funds . . . as of the date the agreement is entered into,
signed or otherwise made public.” W. Va. Code § 5B-2-1.

b. Personal information

The second exemption, which may be the most difficult to apply,
exempts:

Information of a personal nature such as that kept in a personal,
medical or similar file, if the public disclosure thereof would con-
stitute an unreasonable invasion of privacy, unless the public in-
terest by clear and convincing evidence requires disclosure in the
particular instance: Provided, That nothing in this article shall be
construed as precluding an individual from inspecting or copying
his own personal, medical or similar file.

W. Va. Code § 29B-1-4(2).

One commentator has observed, “The language of the exemption
suggests that it is available only to individuals and not “artificial per-
sons” such as corporations.” Neely, supra, § 7.09 at 552. The plain lan-
guage of the statute supports this narrow interpretation of “informa-
tion of a personal nature” and is consistent with the Supreme Court’s
frequent admonition that such exemptions be strictly construed.

The exemption for personal information is the only one that re-
quires a balancing of competing interests. Understandably, it has
produced the most complex test for determining whether particular
information should be disclosed.

The Supreme Court of Appeals has examined this exemption in five
cases, Hechler v. Casey, supra, Child Protection Group v. Cline, supra.,
Manns v. City of Charleston Police Dept., 209 W.Va. 620, 550 S.E.2d 598
(2001), Smith v. Bradley, 223 W.Va. 286, 673 S.E.2d 500 (2007) and
In re Charleston Gazette FOIA Request, 222 W.Va. 771, 671 S.E.2d 776
(W.Va. 2008).

The Hechler court concluded the exemption “does not apply to a list
of names and addresses of security guards furnished to the Secretary of
State pursuant to his licensing and regulation of the guards’ employer,
since such information is not personal in nature but public facts, and
since the risk of harm from disclosure is speculative.” 333 S.E.2d at

802.

In Cline, supra, the court analyzed the competing interests underly-
ing the exemption and devised a five part test for deciding whether
access to personal information should be allowed:

1. Whether disclosure would result in a substantial invasion of
privacy; a court must determine the seriousness of the invasion.

2. The extent or value of the public interest and the purpose or
object of the individuals secking disclosure.

3. Whether the information is available from other sources.

4. Whether the information was given with an expectation of
confidentiality.

5. Whether it is possible to mould relief so as to limit the invasion
of individual privacy.

Cline contains a detailed discussion of how this test should be ap-
plied. It is worth reprinting here at length:

First, the court must determine whether disclosure would result
in an invasion of privacy and, if so, how serious. This is a two-part
test. The first part is whether there is a substantial invasion of
privacy. Private information is something that affects or belongs
to private individuals as distinct from the public generally. The
invasion into the private information must be substantial. Infor-
mation of a non-intimate or public nature may be disclosed.

If there is a substantial invasion of privacy involved, the court
must measure the seriousness of the invasion. . . . [W]eighing the
extent of the invasion of privacy, courts must look at the extent
to which the release of the information would cause an ordinary
man in the time and place of the private individual involved, em-
barrassment or harm. . . .

Second, the court looks for the extent or value of the public inter-
est, purpose or object of the individuals seeking disclosure. Again,
two tests are involved. The first is the value of the public interest.
The interest may be pecuniary, or the public may have an inter-
est because their legal rights or liabilities are affected. It does not
mean anything so narrow as mere curiosity. [The public interest
that has received the greatest protection is the interest in honest
and efficient government.]

The second test also concerns the purpose for which the in-
formation is sought. If the information is sought to provide for
something that would be useful to the public, then the courts will
weigh this favorably. To the contrary, where a misuse of informa-
tion may result, the courts are wary of ordering disclosure.

Third, the court asks whether the information is available from
other sources. If the information sought is available in publicly
obtainable books and records, then the court should simply allow
the plaintiff access to information that he would eventually get
anyway. If the information sought is available in a format that
would be less intrusive to individual privacy, the courts should
protect the privacy interests and force the plaintiff to use the less
intrusive format. Finally, if there is absolutely no other place or
method to gather the information than from the particular Free-
dom of Information Act request before the court, this is a factor
in favor of disclosure.

Fourth, the court examines whether the information was given
with an expectation of confidentiality. . . . An agreement or ex-
pectation of confidentiality, while a factor, will not override the
Freedom of Information Act.

Finally, a court must ask whether it is possible to mould relief to
limit the invasion of individual privacy. To release or not to re-
lease is not an “all or nothing” decision under the Freedom of In-
formation Act where personal material is concerned. The courts
have consistently taken steps such as the deletion of certain per-
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sonal data from the documents to be released so as to protect the
privacy interests of individuals involved. . . . Trial courts should
be encouraged to take innovative measures to limit the invasion
of individual privacy whenever disclosure is required.

Child Protection Group v. Cline, 350 S.E.2d at 544-45. See also, In re
Charleston Gazette FOLA Request, 222 W.Va. 771, 671 S.E.2d 776,

The Cline case presented the court with a particularly difficult situ-
ation. A group of parents had sought to review and copy the medical
records of a school bus driver, whose bizarre conduct while driving
their children had led to his suspension and compelled psychiatric
treatment. Upon his reinstatement, the school board sent a letter to
the parents which assured them of the driver’s competency but which
also included “short, ambiguous quotes from his psychiatrists.” The
parents demanded access to the full psychiatric record. The court’s
resolution of this difficult conflict represents an innovative — and
highly pragmatic — example of attempting to accommodate all com-
peting interests to the maximum extent possible:

There is no question that disclosure would cause an invasion of
privacy. An individual’s medical records are classically a private
interest. Further, it is difficult to imagine an item more poten-
tially embarrassing than individual psychiatric reports. . . . These
reports were surrendered to the school board under a justifiable
expectation of confidentiality. . . . Certainly only a most com-
pelling interest could justify the release of the records under the
Freedom of Information Act.

Nevertheless, we believe that the parents of the children assigned
to Mr. Roberts’ bus have such a compelling interest in his mental
condition. Mr. Roberts’ statements and actions in front of the
children raise serious concerns about his ability to safely pilot his
school bus. . . . [T]he parents need more. . . . The parents deserve
to see all of the evidence on Mr. Roberts’ condition. . . . [I]tis the
safety of the children which we find to be a factor of overriding
importance, tipping the scales clearly and convincingly toward
disclosure. . . .

In order to dilute what is a massive invasion of Mr. Roberts’ pri-
vacy, we take the somewhat unprecedented step of ordering a less
than full disclosure of the records, limiting their viewing only to
those who have a “need to know.” The public at large has no
need to know about Mr. Roberts’ medical condition. Mr. Roberts
does not make decisions in his job which will affect anyone other
than those riding his bus. He is not a high elected official, but a
humble public servant. No public interest would be served by a
general release of Mr. Roberts’ records. Therefore, we hold that
the public at large does not meet the test set out in § 29B-1-4(2)
and the public at large should not be allowed to view Mr. Roberts’
medical reports.

In order to best fit the equities of this unusual case, we therefore
fashion the following remedy. (1) All relevant information in Mr.
Roberts’ personnel and medical files shall be open to inspection
by any parent whose child is assigned to Mr. Roberts’ bus. The
records shall be kept in a convenient place and open to inspection
during normal business hours. The parents, however, shall not
be allowed to photocopy any records. (2) In the event the parents
collectively or any one of them wish to investigate the possibility
of legal action in this regard, their attorney shall be allowed one
complete photocopy of Mr. Roberts’ records. . . . (3) No general
public dissemination of this information should be allowed with-
out the permission of Mr. Roberts and the Board of Education of
Gilmer County.

Child Protection Group v. Cline, 350 S.E.2d at 545-46.

In Robinson v. Merritt, 180 W. Va. 26, 375 S.E.2d 204 (1988), the
court applied the test it had developed in Child Protection Group v.
Cline, ruling that an attorney representing injured workers was not en-
titled to inspect Workmen’s Compensation Fund records containing
the names, addresses, employer information, and information regard-

ing type of injuries sustained by Workmen’s Compensation recipients.

The Robinson court ruled that if the individual seeking access “fails to
present, by clear and convincing evidence, legitimate reason sufficient
to overcome Freedom of Information Act exemption from disclosure
for information of a personal nature and where adequate source of
information is already available, records will not be released.” I., Syl-
labus pt. 3.

In Manns v. City of Charleston Police Dept., 209 W.Va. 620, 550 S.E.2d
598 (2001), a person arrested (Manns) by city police officers sued the
city and its’ police chief under the FOIA, seeking to compel disclosure
of records regarding outcome of police department’s internal investi-
gations of every officer against whom civil or criminal complaint had
been filed regarding their behavior while in course of employment or
otherwise. Manns asserted that a police officer used excessive force in
carrying out her arrest. The City initiated an internal investigation
and also asked the Federal Bureau of Investigation to conduct its own,
independent investigation. Both investigations exonerated the officer.
The City produced about half of the records requested but objected to
supplying the remaining documents and information.

The Court explained at the outset of the Manns opinion that FOIA
provisions which address the confidentiality of records and their avail-
ability to the general public are aimed at protecting interests distinct
from those at issue when records are requested in conjunction with a
civil rights action, Manns v. City of Charleston Police Dept., 209 W.Va.
620, 550 S.E.2d 598, citing Maclay v. Jones, 208 W.Va. 569, 574, 542
S.E.2d 83, 88 (2000) (civil rights lawsuit plaintiffs could obtain some
records in civil discovery relative to an internal affairs investigation of
complaints filed against a state trooper as well as the trooper’s person-
nel file).

The Manns Court first determined that the records requested in
this case contained “information of a personal nature such as that kept
in a personal, medical or similar file” as set forth in the FOIA, W.Va.
Code § 29B-1-4(2). Then, applying the five factor balancing test of
Cline v. Child Protection Group, the Manns Court found that the public
interest did not require the disclosure of the requested information.

The Court opined that:

Clearly, disclosure of the information would result in a substantial
invasion of privacy. As noted above, the request in this case would
require the disclosure of all claims of misconduct no matter how
egregious, unfounded, or potentially embarrassing. In addition,
the information was obviously given with an expectation of con-
fidentiality as the appellants’ policy and procedural manuals re-
quire all investigative reports to be “treated with the strictest of
confidence.” Furthermore, the expectation of confidentiality is
crucial to continued reports of possible misconduct. This Court
is certainly mindful that “the lawfulness of police operations is
a matter of great concern to the state’s citizenry.” However, our
concern in Maclay that “compelled disclosure of police investiga-
tory materials might result in ‘fishing expeditions’ and thereby
encourage frivolous litigation” leads us to conclude that the pub-
lic interest does not require the disclosure of the requested in-
formation.

(Citations omitted). In dicta, Manns observed that it believed some of
the records requested also fell with the law enforcement exemption of
FOIA, W.Va.Code § 29B-1-4(4) (exempting “records of law-enforce-
ment agencies that deal with the detection and investigation of crime
and the internal records and notations of such law-enforcement agen-
cies which are maintained for internal use in matters relating to law
enforcement.” Further, the Court noted that FOIAs “internal memo-
randa” exemption might shield some police records from disclosure.
W.Va.Code § 29B-1-4(8) would exempt certain “internal memoranda”
from disclosure. Because the Court resolved the appeal by holding the
requested documents were exempt under the personal records exemp-
tion, it did not to decide whether the exemptions mentioned in dicta
would bar disclosure of the documents requested by Manns.
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In Smith v. Bradley, 223 W.Va. 286, 673 S.E.2d 500 (2007), the
Court held that student, peer, and chair reviews and job performance
evaluations of a non-tenured university faculty member could be with-
held under the “records of a personal nature” exemption of FOIA,
W.Va.Code § 29B-1-4(2). The trail court had found that the profes-
sor’s job performance evaluations containing personal information
kept in a personal or similar file, and that disclosure of these evalua-
tions in an un-redacted form would result in an invasion of privacy for
the faculty members, while disclosure in a redacted form would not
be an invasion of privacy. Id., at 223 W.Va. at 290-291, 673 S.E.2d at
504-505.

The Court upheld the trial court, concluding that the release of the
evaluations in an un-redacted form would clearly constitute a substan-
tial invasion of individual privacy of the individuals who completed
the evaluations. In applying the Cline balancing test, the Court found
the public interest weighed heavily in favor of non-disclosure. The
evaluators “had a reasonable expectation that their responses were
confidential.” Id. at 223 W.Va. at 292, 673 S.E.2d at 506. Confidential
evaluations “help to foster the higher education system’s need for an
effective faculty evaluation system” and “public disclosure of evalua-
tions will necessarily lead to a less effective evaluation system.” Id. “It
is possible that a vindictive supervisor could use the public nature of
the performance evaluations to personally attack employees whom he
or she dislikes” and “sincere evaluators will necessarily be less likely
to be critical of their colleagues if un-redacted evaluations are eas-
ily available to be viewed by the public and by co-workers.” Id. The
Court also expressed the concern that “some evaluators may not pro-
vide in-depth or truthful evaluations of their colleagues fearing that
they could personally be the subject of retribution or libel lawsuits
for any information found in evaluations, even if truthful, that portray
colleagues in a negative manner.” Id.

In re Charleston Gazette FOIA Request, 222 W.Va. 771, 671 S.E.2d
776 (W.Va. 2008).

A FOIA request was made a newspaper seeking the activity logs
and payroll time sheets of police officers who were accused of double
dipping. The City denied the request relying on In Manns v. City of
Charleston Police Dept., supra.

The West Virginia Court had not previously addressed whether
payroll records of public employees must be disclosed under FOIA,
although most other states that considered the issue had construed
their open records laws as requiring disclosure of such records. Many
jurisdictions had also reached the same conclusion under their FOIAs
regarding payroll records, attendance, employment, vacation, or sick
leave records for the reason that such records do not include informa-
tion of a personal nature to which an expectation of confidentiality
attaches.

In re Charleston Gazette FOIA Request concluded that the release of
the time records did not constitute a substantial invasion of individual
privacy because there was no evidence that any police officers had a
reasonable expectation that their time records would remain confiden-
tial. Also, there was no evidence the City considered the time records
to be an important part of its’ employment records. The Court found
that the newspaper sought the information “for a valuable public in-
terest and that the information would not otherwise be available from
other sources.” The time sheets were held to be public records not
exempt from disclosure. 222 W.Va. 771,at 788, 671 S.E.2d 776, 783
(2008).

In dicta, the Court further “acknowledge[d] that public docu-
ments relating to such matters as names of public employees, their
designation, an employee number, payroll records, time sheets, sal-
ary amounts, attendance records, numerical data dealing with a public
employee’s vacation or sick leave records, retirement service credit,
and statutorily withheld federal, state and city taxes, are clearly public
records and subject to disclosure.” Id. The dicta also observed that,
“without delineating the precise scope of the right to privacy afforded
by West Virginia’s FOIA, we can state with confidence that disclo-

sure of such records would not ‘constitute an unreasonable invasion of
privacy.””’Id. The Court continued:

They simply are not the kind of private facts that the Legislature
intended to exempt from mandatory disclosure. Likewise, these
ministerial and plainly public documents could not be considered,
“[r]ecords of law-enforcement agencies that deal with the detec-
tion and investigation of crime and the internal records and nota-
tions of such law-enforcement agencies which are maintained for
internal use in matters relating to law enforcement” as prescribed
by W.Va.Code § 29B-1-4(a)(4).

Furthermore, even if some of the aforementioned records were
being used as a part of an internal criminal investigation, they
would still be subject to disclosure under our FOIA. See Sylla-
bus Point 11 of Hechler v. Casey, 175 W.Va. 434, 333 S.E.2d 799
(1985) (holding that investigatory records portion of FOIA does
not include “information generated pursuant to routine admin-
istration or oversight, but is limited to information compiled as
part of an inquiry into specific suspected violations of the law”).

The City points out that six of the twenty-eight time sheets are
under seal in other court proceedings. However, this Court has
indicated that an agreement as to confidentiality between a public
body and the supplier of information may not override the Free-
dom of Information Act. See Hechler v. Casey, 175 W.Va. 434, 333
S.E.2d 799 (1985).

In re Charleston Gazette FOIA Request, 222 W.Va. at 788-789, 671
S.E.2d at 783-784 (2008).

The Court ordered that the newspaper be allowed to inspect and
copy the City’s payroll records.

c. Examination data
The third FOIA exemption applies to:

Test questions, scoring keys and other examination data used to
administer a licensing examination, examination for employment
or academic examination.

W. Va. Code § 29B-1-4(3). The West Virginia Supreme Court of Ap-

peals has never interpreted this exemption.
d. Law enforcement records

One FOIA provision which has generated litigation, and likely will
continue to do so, is the law enforcement exemption, which covers:

Records of law-enforcement agencies that deal with the detection
and investigation of crime and the internal records and notations
of such law-enforcement agencies which are maintained for inter-
nal use in matters relating to law enforcement.

W. Va. Code § 29B-1-4(4). The West Virginia Supreme Court of
Appeals in 1993 held that, for the purpose of the state statute prohibit-
ing the concealment or destruction of a public record, a criminal his-
tory summary is a public record. State v. Nelson, 189 W. Va. 778, 787,
434 S.E.2d 697, 706 (1993). In its later decision, Ogden Newspapers v.
City of Charleston, 192 W. Va. 648, 453 S.E.2d 631 (1994), the court
found police incident reports to be public records under FOIA because
“the public has an interest in receiving information about criminal ac-
tivity within the community.” Id. at 634. However, the court went on
to hold that the report requested by the newspaper in that case “was
prepared following an inquiry into a specific violation of the law, z.e.,
a fight between two juveniles involving a gun” and therefore was a
law enforcement record within the meaning of Exemption 4. This did
not, however, automatically exclude the report from disclosure under
FOIA “if society’s interest in seeing the document outweighs the gov-
ernment’s interest in keeping the document confidential.” Id. at 635-
36. The court held there was a right to public access to the extent the
disclosure of the information would not compromise an on-going law
enforcement investigation.
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The report in Ogden, however, involved the names of juveniles, and
the court went on to hold that the right to any such report was only
to a redacted copy that omitted any information that could reasonably
lead to the discovery of the juveniles’ identities. Such redacted infor-
mation included the exact time and location, the names of witnesses,
and the identity of the complainant. Id. at 638.

In Ogden, the Supreme Court of Appeals followed its decision in
Hechler v. Casey, supra, the first case in West Virginia interpreting the
law enforcement exemption. At issue in Hechler was a list of names and
addresses of security guards furnished to the Secretary of State pur-
suant to his licensing and regulation of the guards’ employer. There
the court observed that “[tlhe primary purpose of the law enforce-
ment exemption . . . is to prevent premature disclosure of investiga-
tory materials which might be used in a law enforcement action” and
concluded the FOIA did not “create a blanket law enforcement ex-
emption.” Hechler v. Casey, 333 S.E.2d at 812. The court recognized
two important limitations on the scope of the law enforcement ex-
emption, stating the exemption did not apply to information gener-
ated pursuant to routine administration or oversight or to ordinary
manuals or procedures unless they included confidential details of law
enforcement programs. Id. at 802, Syllabus pts. 11, 12. In addition, the
court in Hechler suggested the law enforcement exemption applied to
records of ‘law-enforcement agencies’ that was defined to mean only
those agencies enforcing criminal laws. It did not apply to proceedings
of regulatory agencies to invoke civil sanctions, such as hearings to
suspend or revoke a license, nor did it apply to the list sought in that
case. Id. at 813.

Prior to Hechler, the West Virginia Supreme Court of Appeals
briefly examined the law enforcement exemption in Sattler v. Holli-
day, 173 W. Va. 471, 318 S.E.2d 50 (1984), in which the owner of
a tavern destroyed by arson sought “information in the prosecutor’s
files, including a police report related to the fire, and confessions by
Deputies,” in an attempt to establish that the former sheriff had par-
ticipated in the arson. Id. at 51. While the court acknowledged that
whether the exemption applied was a balancing test, i.e., whether the
exemption protected an interest that weighed more greatly than the
public’s right to know (Id. at 52), the court declined to decide the issue
because the petitioner had bypassed the review procedures provided
by the Freedom of Information Act and therefore failed to develop a
factual record.

Also of note is a 1986 Attorney General’s opinion that suggests pub-
lic records may temporarily lose their open status if they are turned
over to a prosecuting attorney for use in a criminal investigation.
Although these records become exempt from disclosure during the
course of the investigation, “should all the prosecuting authorities in-
volved decide not to prosecute . . . the information would then revert
back to its original status . . . and would no longer be exempt under the
Act.” Report of the Attorney General, W. Va. April 18, 1986, 112, 113-15.

e. Information exempted by other statutes

The fifth FOIA exemption, for “[ijnformation specifically exempted
from disclosure by statute,” W. Va. Code § 29B-1-4(5), may encom-
pass a variety of information kept confidential by statute, such as court
records pertaining to divorce, W. Va. Code § 48-2-27, adoption, W.
Va. Code § 48-4-10, and juvenile proceedings, W. Va. Code § 49-5-
17; other juvenile records (W. Va. Code § 49-7-1); tax records (11-
10-5d); and economic development assistance (W. Va. Code § 5B-2-
1). Although W. Va. Code § 29B-1-4(5) states that the information
must be “specifically exempted from disclosure” by statute, and the state
Supreme Court has held “the party claiming exemption . . . has the
burden of showing the express applicability of such exemption to the
material requested” (Daily Gazette v. W. Va. Development Office, supra,
Syllabus pt. 2), records have been withheld based on statutory lan-
guage that the records are “confidential” even where the other statute
did not expressly refer to exemption 5 under the state FOIA.

For instance, the state Supreme Court has given an expansive in-
terpretation to the state Tax Code’s confidentiality provisions, W. Va.

Code § 11-10-5d, and has refused to permit disclosure of tax-related
information even though the Tax Code did not specifically prohibit
such disclosure. The first case, Daily Gazette v. Caryl, 181 W. Va. 42,
380 S.E.2d 209 (1989), involved a newspaper’s request for informa-
tion concerning the state Tax Department’s compromise of its claim
against the CSX Corporation shortly after the company’s challenge
to the validity of the tax had been rejected by a federal appeals court.
Opver a strong dissent by two justices — who argued the relevant stat-
utes did not make such settlement information confidential, particu-
larly where the challenged tax had been the subject of litigation — the
court relied on its perception that, in general, the Legislature favored
confidential treatment of tax information: “While we cannot state in
all honesty that the statute is perfectly clear on the issue of confiden-
tiality, we believe the intent was toward caution in disclosure.” 380

S.E.2dat213 n.11.

In a related case, State ex rel. Caryl v. MacQueen, 182 W. Va. 50, 385
S.E.2d 646 (1989), the court ruled the state Attorney General, who is
required by law to review any proposed tax settlements and to give a
written recommendation concerning their advisability, also is prohib-
ited from disclosing any information regarding the settlements.

In Town of Burnsville v. Cline, 188 W. Va. 510,425 S.E.2d 186 (1992),
the court inexplicably imposed restrictions on the use of information
which it had found to be disclosable under the Freedom of Informa-
tion Act. The Burnsville case originated with the town’s suit against two
local businesses, in an attempt to collect business and occupation taxes
they allegedly owed. The businesses contended that the town’s B & O
tax was being selectively enforced against them, while other businesses
paid no tax but were not prosecuted. The trial court ordered that the
businesses should be given access to the B & O tax returns filed with
the town, since these records were necessary to prove their claim. The
Supreme Court struck what it termed a compromise, holding that the
tax returns themselves were confidential, due to a specific statutory
provision, but “it would not violate the confidentiality requirements
of [the tax statute] to permit a review of the roll of B & O taxpayers,
since every person or company involved in a business or occupation is
assumed to pay B & O taxes, and the list would contain only the names
of the taxpayers, not the actual contents of the tax returns.” Id. at 188.

The court’s finding that disclosure of a list of taxpayers “would not
violate the confidentiality requirements” of any statute should have re-
sulted in the unconditional disclosure of the list pursuant to the FOIA.
However, without any further discussion, the court ruled that “[a]s
an extra measure of protection, the list should be treated as any con-
fidential material and not leave [the circuit judge’s] chambers.” This
result is probably best explained by the court’s particular sensitivity to
the privacy issues involved in disclosure of tax information, which is
discussed later in this outline.

In Paigev. Canady, 197 W. Va. 154,475 S.E.2d 154 (1996), the plain-
tiffs sought to use a FOIA request to obtain documents pertaining to
the application of state tax laws from 1978, and the Tax Commissioner
acknowledged that W. Va. Code § 11-10-5s(b)(1), as amended, “cre-
ated a mandatory duty to release [administrative decisions or sum-
maries thereof] after having omitted any identifying characteristics or
facts about the taxpayer” but that the limited exception to the general
principal of confidentiality of taxpayer information found in W. Va.
Code § 11-10-5s(b)(1) (requiring the names of addresses of taxpay-
ers receiving tax credits under specified sections of the tax code be
published in the state register, along with the category of the credit re-
ceived) was no basis for releasing the general taxpayer correspondence
requested. After the denial of their FOIA request, the plaintiffs filed
a petition for an injunction and a declaratory judgment and deposed
a number of Tax Department employees, including the agency Gen-
eral Counsel. The case was brought by the Commissioner against the
Circuit Judge; the judge had ordered that the Commissioner also be
deposed. The state Supreme Court did not allow the deposition of the
Tax Commissioner unless, after further proceedings, findings of fact,
and conclusions of law, the circuit court determined the deposition
was necessary. However, the discovery allowed by the circuit court and
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the redacted documents which were disclosed, made inroads into the
near blanket exception to the Freedom of Information Act the state
Supreme Court has accorded tax information.

f. Historical materials

The sixth exemption, which has never been interpreted by the state
Supreme Court, applies to:

Records, archives, documents or manuscripts describing the loca-
tion of undeveloped historic, prehistoric, archaeological, paleon-
tological and battlefield sites or constituting gifts to any public
body upon which the donor has attached restrictions on usage
or the handling of which could irreparably damage such record,
archive, document or manuscript.

W. Va. Code § 29B-1-4(6).

The last part of this exemption, for materials that could be irrepara-
bly damaged by handling, “offers some temptation for abuse. When-
ever the public exercises its rights to inspect or copy a public record
there may be some risk of damage. . . . The records, archives, docu-
ments and manuscripts exempted under § 29B-1-4(6) should be lim-
ited to only that small subclass of public records which have unique,
intrinsic and irreplaceable value.” Neely, supra, § 7.13 at 556-58.

g. Financial institutions

This exemption provides broad protection for information con-
cerning banks and other financial institutions, extending confidential
status to:

Information contained in or related to examination, operating or
condition reports prepared by, or on behalf of, or for the use of
any agency responsible for the regulation or supervision of finan-
cial institutions, except those reports which are by law required to
be published in newspapers.

W. Va. Code § 29B-1-4(7). This FOIA exemption, which has never
been interpreted by the state Supreme Court, essentially duplicates
several more specific confidentiality provisions of the state Banking
Code. W. Va. Code § 31A-1-2 includes “banks, building and loan
associations, industrial banks, industrial loan companies, small loan
companies, credit unions and all other similar institutions, whether
persons, firms or corporations which are by law under the jurisdiction
and supervision of the commissioner of banking” in the definition of
“financial institutions.”

It should be emphasized that this language does not create a “blan-
ket exemption” which bars disclosure of any information relating to
financial institutions. The narrowness of this exemption is evident if
one carefully parses the statutory language. So understood, the ex-
emption clearly pertains only to information “contained in or related to
examination, operating or condition reports prepared by, or on bebalf of,
or for the use of any agency responsible for the regulation or supervision
of financial institutions.”

h. Internal memoranda

The final FOIA exemption applies to “[ilnternal memoranda or let-
ters received or prepared by any public body.” W. Va. Code § 29B-
1-4(8). It may be the exemption most frequently claimed by public
agencies. Courts sometimes refer to the exemption as the “deliberative
process exemption.” This exemption has been addressed in only one
West Virginia case, Daily Gazette v. W. Va. Development Office, supra.
Along with other evidentiary privileges such as the attorney-client and
attorney work product privileges, the West Virginia court noted that
under the federal FOIA’ similar exemption 5, the public is not entitled
to disclosure of documents that a private party could not discover in
litigation with the agency. Id.

In Charleston Gazette v. W. Va. Development Office, the newspaper
sought information from the state agency about a proposed pulp and
paper mill. The office released some and withheld other documents
on exemption 8 grounds. Upon the Gazette’s filing of a complaint, the
circuit court appointed a special master to review the withheld docu-

ments in camera to determine whether they were exempt and ordered
the Development Office to prepare a Vaughn index containing a gen-
eral description and date of each withheld document including the
names of the author and recipient if any. Id.

Upon review of the index and the affidavit submitted by the Devel-
opment Office explaining the claimed exemptions, the special master
recommended disclosure of some of the withheld documents in their
entirety, disclosure of some of the documents after redaction of spe-
cific information deemed exempt from disclosure under exemption 8,
and nondisclosure of some of the withheld documents. Charleston Ga-
zette v. W. Va. Development Offfice, at Id.

After the Development Office applied to the Supreme Court for
a stay of the circuit court’s disclosure order, the Supreme Court di-
rected the circuit court “to make findings on the issue of balancing
the benefit of the information to the public as opposed to protect-
ing the government’s interest in keeping the documents . . . confi-
dential.” However, the lack of specific evidence and mere conclusory
statements offered by the Development Office regarding alleged harm
to the agency did not outweigh the benefit of making the documents
deemed non-exempt available to the public. Id., n. 9.

Subsequently, the newspaper appealed that portion of the circuit
court’s order that held that certain communications between the office
and officials of the pulp and paper mill fell within the exemption 8 of
the FOIA. The issue engendered a discussion in the court’s opinion
about the primary purpose of the deliberative process privilege. While
acknowledging the importance of encouraging the free exchange of
ideas and information within government agencies during the pro-
cesses of deliberation and policymaking, the court found that materi-
als that could not reveal the deliberative process or which explained a
decision after it was made or were factual in nature were not exempt.
Id. What was determinative was whether the documents related to
the agency’s deliberative, predecisional process, and it did not matter
whether the documents were intra-agency or inter-agency or involved
outside consultants and experts. I.

The case was remanded to determine whether the documents fell
within exemption 8. The court held they would not be held exempt
unless they consisted entirely of advice, opinions or recommendations
reflecting the public body’s deliberative, decision-making process. 1d.
If only portions of a document were exempt, those portions should be
redacted and the document disclosed. Id. Upon remand, at a hearing
in January of 1997, the circuit court barred disclosure of certain tax
documents under W. Va. Code § 11-10-5d and ordered disclosure
of other documents, with tax information on some of the documents
redacted. Daily Gazette v. W. Va. Development Office, Civil Action No.
95-C-1983, Circuit Court of Kanawha County, Order entered March
13, 1997.

While this case was still pending, the 1997 Legislature, reportedly
at the request of the Governor, added a paragraph to an otherwise
innocuous economic development bill that essentially undercuts the
broad disclosure policy set forth in the opinion. As stated supra, the
new law exempts #// “documentary material, data or other writing”
made or received by the West Virginia Development Office (or other
public body whose primary responsibility is economic development)
for the purpose of “furnishing assistance to a new or existing business.”
In addition to the office named as the defendant in the pending case,
other public agencies may claim that information in their files should
be deemed exempt under this provision. The exemption language is
very broad and may be used by agencies that are arguably included to
conceal much information simply by asserting that the information
requested constitutes “assistance” to a business. It is important to ob-
serve, however, that the liberal disclosure policy outlined by the court
in Daily Gazette v. W. Va. Development Office regarding exemption 8 is
unaffected if the requested information relates to anything other than
“assistance” to a business.

Even prior to the West Virginia Development Office, the exemption
did not automatically insulate a public body’s preliminary decision-
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making process from public view. In a case involving the legislative
budget conferees, the Supreme Court ruled the conference committee
must have and maintain as public records “memoranda of the negotia-
tions, compromises and agreements” which led to the formation of
the Budget Digest if these were not accomplished in recorded public
meetings. Common Cause v. Tomblin, 186 W. Va. 537, 413 S.E.2d 358
(1991). However, the case was decided under the Open Meetings Act,
and the court did not specifically mention the Freedom of Information
Act or its exemptions.

Eight years after Charleston Gazette v. W. Va. Development Office was
decided, the court in Farley v. Worley, 215 W. Va. 412, 599 S.E.2d 835
(2004), also gave additional specific guidance to state agencies who
withhold information under claim of any of the nineteen statutory
exemptions contained in W. Va. Code § 29B-1-4. The court affirmed
Charleston Gazette’s requirement that a Vaughn index must be produced
if an agency withholds information under W. Va. Code § 29B-1-4(8).
In addition it held that an index must also be provided if any of the
other fifteen statutory exemptions contained in W. Va. Code § 29B-1-
4 serve as the basis for withholding information. The court specifically
delineated the process a public body must use in complying with its
duty to provide a Vaughn index in the context of FOIA litigation.

A Vaughn index, the court held, must provide a relatively detailed
justification as to why each document is exempt, specifically identify-
ing the reason(s) why the exemption is relevant and correlating the
claimed exemption with the particular part of the withheld document
to which the claimed exemption applies. The Farley court further held
that the index need not be so detailed that it compromises the exemp-
tion claimed. Moreover, the public body claiming an exemption must
submit an affidavit, indicating why disclosure of the documents would
be harmful and why such documents should be exempt. 215 W. Va.
at 416, 599 S.E.2d at 839. Finally, consistent with its prior holding in
Charleston Gazette v. W. Va. Development Office, supra. the Farley court
held that a public body must redact or otherwise segregate from docu-
ments exempt information and disclose nonexempt material.

i. Terrorism prevention records
The ninth FOIA exemption is for:

Records assembled, prepared or maintained to prevent, mitigate
or respond to terrorist acts or the threat of terrorist acts, the pub-
lic disclosure of which threaten the public safety or the public
health.

W. Va. Code § 29B-1-4(9).

j. Vulnerability assessments, plans, data, databases and inventories
to respond to terrorist attacks and law enforcement communications
codes and deployment plans.

The tenth FOIA exemption is for:

Those portions of records containing specific or unique vulner-
ability assessments or specific or unique response plans, data,
databases, and inventories of goods or materials collected or as-
sembled to respond to terrorist acts; and communication codes
or deployment plans of law enforcement or emergency response
personnel.

W. Va. Code § 29B-1-4 (10).

k. Interagency intelligence information and investigation records
relating to terrorist acts or threats.

The eleventh FOIA exemption is for:

Specific intelligence information and specific investigative re-
cords dealing with terrorist acts or the threat of a terrorist act
shared by and between federal and international law-enforcement
agencies, state and local law enforcement and other agencies
within the department of military affairs and public safety.

W. Va. Code § 29B-1-4(11).

l. Classified federal security records not subject to disclosure under
federal law and national security briefings whose purpose is to state
and local government with terrorism preparedness.

The twelfth FOIA exemption is for:

National security records classified under federal executive order
and not subject to public disclosure under federal law that are
shared by federal agencies, and other records related to national
security briefings to assist state and local government with do-
mestic preparedness for acts of terrorism.

W. Va. Code § 29B-1-4 (12).

m. Computing, telecommunications and network security records,
passwords, security codes or programs relating to anti-terrorism plan-
ning.

The thirteenth exemption is for:

Computing, telecommunications and network security records,
passwords, security codes or programs used to respond to or plan
against acts of terrorism which may be the subject of a terrorist
act.

W. Va. Code § 29B-1-4 (13).
n. Security or disaster recovery plans, risk assessments, and tests.
The fourteenth exemption is for:

Security or disaster recovery plans, risk assessments, tests, or the
results of those tests.

W. Va. Code § 29B-1-4 (14).

o. Architectural or infrastructure designs, maps or other records
that show the location or layout of the facilities where communica-
tions infrastructure is used in anti-terrorism plans and responses.

The fifteenth exemption is for:

Architectural or infrastructure designs, maps or other records
that show the location or layout of the facilities where comput-
ing, telecommunications or network infrastructure used to plan
against or respond to terrorism are located or planned to be lo-
cated.

W. Va. Code § 29B-1-4 (15).
p- Facility security system codes.
The sixteenth exemption is for:

Codes for facility security systems; or codes for secure applica-
tions for such facilities referred to in subdivision (15), subsection
(a) of this section.

W. Va. Code § 29B-1-4 (16).

q. Engineering plans and descriptions of existing public utility
plants and equipment

The seventeenth exemption is for:

Specific engineering plans and descriptions of existing public util-
ity plants and equipment.

W. Va. Code § 29B-1-4 (17).

r. Customer proprietary network information of other telecommu-
nications carriers, equipment manufacturers and individual customers

The eighteenth exemption is for:

Customer proprietary network information of other telecommu-
nications carriers, equipment manufacturers and individual cus-
tomers, consistent with 47 U. S. C. §222.
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s. Records of the Division of Corrections and the Regional Jail Au-
thority relating to design of corrections and jail facilities

The nineteenth exemption is for:

the policy directives and operational procedures of personnel
relating to the safe and secure management of inmates, that if
released, could be utilized by an inmate to escape a corrections
or jails facility, or to cause injury to another inmate or to facility
personnel.

None of the eight exemptions added to the FOIA in 2003 have been
the subject to judicial interpretation. The possibility exists that some
state agencies may utilize one or more of these newly added exemp-
tions in an effort to withhold information which should be disclosed.
One should be aware that the purpose of these exemptions (W. Va.
Code § 29B-1-4 (9-16) ) is to protect the public from realistic terrorist
threats and interpretations. Subsection (b) of W. Va. Code § 29B-1-4
provides that [a]s used in subdivisions (9) through (16) the term “ter-
rorist act” means an act that is likely to result in serious bodily injury
or damage to property or the environment and is intended to:

(1) Intimidate or coerce the civilian population;

(2) Influence the policy of a branch or level of government by
intimidation or coercion;

(3) Affect the conduct of a branch or level of government by in-
timidation or coercion; or

(4) Retaliate against a branch or level of government for a policy
or conduct of the government.

Subsection (c), of W. Va. Code § 29B-1-4 further provides that [n]
othing in the provisions of subdivisions (9) through (16) . . . should
be construed to make subject to the provisions of this chapter any
evidence of an immediate threat to public health or safety unrelated
to a terrorist act or the threat thereof which comes to the attention of
a public entity in the course of conducting a vulnerability assessment
response or similar activity.

B. Other statutory exclusions.

As stated, statutory provisions preserve the confidentiality of certain
court records such as divorce (W. Va. Code § 48-2-27), adoption (W.
Va. Code § 48-4-10), and certain juvenile proceedings (W. Va. Code §
49-5-17); tax information (W. Va. Code § 11-10-5d); etc. However, for
any other state statute to nullify the public’s right of access to public
records, the statute must “specifically” exempt the particular informa-
tion from disclosure, W. Va. Code § 29B-1-4(5), and “the party claim-
ing exemption . . . has the burden of showing the express applicability
of such exemption to the material requested.” Daily Gazette v. W. Va.

Development Office, supra, Syllabus pt. 2).

C. Court-derived exclusions, common law prohibitions,
recognized privileges against disclosure.

The Supreme Court of Appeals has stated repeatedly that the spe-
cific exemptions contained in section four of the Freedom of Infor-
mation Act are the only exemptions from disclosure under the Act.
However, while the court has never specifically decided any claim for
confidentiality based upon any privileges against disclosure which ex-
isted at common law, the court has recognized privileges in the context
of FOIA litigation in three cases.

First, in Withrow, supra, the court raised, but did not decide, the
question of whether the common law privilege for an attorney’s work
product might apply to an FOIA request:

We need not address any question of whether an attorney’s work
product is exempt from the disclosure under the State FOIA; it
is clear that such an exemption would apply, if at all, only to a
writing reflecting the mental impressions, conclusions, opinions
or theories of an attorney prepared in anticipation of litigation or
in preparation for trial, and would not apply to a writing, such as

a release or another litigation settlement document, prepared by
an attorney to conclude litigation.

Withrow, 350 S.E.2d at 744 n.5 (emphasis added).

Second in State ex rel. Caryl v. MacQueen, 182 W. Va. 50, 385
S.E.2d 646 (1989), the court held the state Attorney General has an
attorney-client relationship with the state Tax Commissioner when
the Attorney General engages in his statutorily required review of the
Commissioner’s proposed settlements of tax liabilities, and cannot dis-
close information concerning the settlements without the Tax Com-
missioner’s consent. Although the case originated with a Freedom of
Information Act request made to the Attorney General as a public
official and custodian of certain records relating to tax settlements, the
court’s lengthy discussion of the attorney-client privilege never men-
tions the Freedom of Information Act, nor does it discuss whether the
attorney-client privilege constitutes an exemption under the statute.

The main holding of the case is that the Attorney General, as well as
the Tax Commission, is bound by the confidentiality provisions of the
state tax code, which the court held to constitute a specific statutory
exemption from disclosure. The court’s discussion of the attorney-
client privilege, while not necessary to the decision, apparently was
inserted because of the court’s disapproval of “the Attorney General’s
cavalier attitude regarding the dissemination of information to which
he became privy in the course of his position as Attorney General.” Id.
at 647. However, the opinion cannot be read as a clear statement the
Freedom of Information Act contains an implied exception for records
that would be covered by the attorney-client privilege.

Finally, in Daily Gazette v. W. Va. Development Office, 198 W.Va.
563, 482 S.E.2d 180 (1996), the Supreme Court of Appeals of West
Virginia explicitly discussed claims for confidentiality based upon
privileges against disclosure which existed at common law. As noted
above, the case involved application of the deliberative process privi-
lege of exemption 8 of the FOIA. Interpreting FOIA exemption 8 in
a manner consistent with federal court interpretation of exemption 5
of the federal Act, the West Virginia Court suggested that exemption
8, like its federal counterpart, preserves to government agencies “such
recognized evidentiary privileges as the attorney-client privilege, the
attorney-work-product privilege, and the executive ‘deliberative pro-
cess’ privilege”:

Exemption 5 of the federal FOIA exempts from public disclosure
“inter-agency or intra-agency memorandums or letters which would
not be available by law to a party other than an agency in litigation
with the agency[.]” 5 U.S.C. ‘552(b)(5) (1994). In adopting Exemp-
tion 5, it was Congress’ intention that the public “not be entitled to
government documents which a private party could not discover in
litigation with the agency.” Schell v. U.S. Dept. of Health & Human Ser-
vices, 843 F.2d 933, 939 (6th Cir.1988) (citations omitted). The federal
FOIA’s open government policies notwithstanding, Exemption 5 pre-
serves to government agencies “such recognized evidentiary privileges
as the attorney-client privilege, the attorney work- product privilege,
and the executive ‘deliberative process’ privilege.” Schell, 843 F.2d at
939 (citing Parke, Davis & Co. v. Califano, 623 F.2d 1, 5 (6th cir.1980)).
See Arthur Andersen & Co. v. LR.S., 679 F.2d 254,257 (D.C.Cir.1982).
(footnotes omitted). 198 W.Va. at 571, 482 S.E.2d at 188.

D. Are segregable portions of records containing exempt
material available?

Where a document contains a segregable combination of exempt
and nonexempt material, the nonexempt portion should be disclosed.
An example of this approach is found in Child Protection Group v. Cline,
where the court held that information falling within the personal pri-
vacy exemption could be redacted and the document disclosed:

To release or not to release is not an “all or nothing” decision
under the Freedom of Information Act where personal mate-
rial is concerned. The courts have consistently taken steps such
as the deletion of certain personal data from the documents to
be released so as to protect the privacy interests of individuals
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involved. Trial courts should be encouraged to take innovative
measures to limit the invasion of individual privacy whenever dis-
closure is required.

Child Protection Group v. Cline, 350 S.E.2d at 545 (citations omitted).
The court has also held that, “To the extent that segregable, factual
data may be extracted, that information should be disclosed.” Daily
Gazette v. W Va. Development Offfice, supra, citing inter alia Ogden News-
papers, supra.

Consistent with its prior holdings, the court in Farley v. Worley, 215
W. Va. 412, 599 S.E.2d 835 (2004) held that a public body must re-
dact or otherwise segregate from documents exempt information and
disclose nonexempt material: “[A] public body has a duty to redact or
segregate exempt from non-exempt information contained within the
public record(s) responsive to the FOIA request and to disclose the
nonexempt information unless such segregation or redaction would
impose an unreasonably high burden or expense.” Farley cautions that
“a public body cannot simply state in a conclusory or cursory man-
ner that redaction would be unreasonably burdensome or costly.” Id.
215 W. Va. at 423, 599 S.E.2d 846. When a public body withholds
information for such reasons it “must provide the requesting party a
written response that is sufficiently detailed to justify refusal to honor
the FOIA request on these grounds.”

E. Homeland Security Measures.

In 2003 the West Virginia Legislature amended FOIA by adding
eight new exemptions related to homeland security and anti-terrorism
planning. See, W. Va. Code § 29B-1-4(9) - (16). No judicial decisions
have been reported which have involved any of the new exemptions.
See supra., IL A (2).

W. Va. Code § 29B-1-4 was further amended to add subsections W.
Va. Code § 29B-1-4 (b) and (c) which provide that the term “terrorist
act” as used in the new exemptions to the section “means an act that
is likely to result in serious bodily injury or damage to property or the
environment and is intended to: (1) intimidate or coerce the civilian
population; (2) influence the policy of a branch or level of government
by intimidation or coercion; (3) affect the conduct of a branch or level
of government by intimidation or coercion; or (4) Retaliate against a
branch or level of government for a policy or conduct of the govern-
ment. W. Va. Code § 29B-1-4 (b).

Subsection (c), W. Va. Code § 29B-1-4 (c) indicates that nothing in
the eight new exemptions (subdivisions (9) through (16) ) of subsec-
tion (a) “should be construed to make subject to the provisions of this
chapter any evidence of an immediate threat to public health or safety
unrelated to a terrorist act or the threat thereof which comes to the
attention of a public entity in the course of conducting a vulnerability
assessment response or similar activity.” The precise meaning of this
provision has not been the subject of judicial interpretation.

III. STATE LAW ON ELECTRONIC RECORDS

A. Can the requester choose a format for receiving
records?

W. Va. Code § 29B-1-3(3) requires that copies of records that “ex-
ist in magnetic, electronic or computer form” be made “available on
magnetic or electronic media, if so requested.” There are no state Su-
preme Court cases where the application or interpretation of this re-
quirement has been an issue. Agencies reportedly vary in their willing-
ness to comply with this section. For instance, computerized census
information to date has only been made available in hard copy. There
are no state Supreme Court cases addressing the 1992 addition of the
language acknowledging electronic records. It is common today for
agencies to obtain records in electronic formats. In the first decade of
the twenty first century it became common for public bodies to post
considerable information on internet websites where it can be down-
loaded by citizens without making FOIA requests. It is also common
for FOIA requesters to ask for and obtain information provided in

magnetic, electronic, or similar electronic formats. It is reported that
some public bodies charge considerably more than the actual cost of
a computer DVD or CD, thus raising the issue of violation of Sec-
tion 29B-1-3 (5) that limits charges imposed on FOIA requests to the
“actual cost of reproduction.  Other policies, procedures and prac-
tices may be instituted by public bodies as a result of the significant
changes in information-gathering and because of the widespread use
of computers, smart phones, other electronic communication devices
and the internet.

B. Can the requester obtain a customized search of
computer databases to fit particular needs?

There are no state Supreme Court cases addressing whether some-
one can obtain a customized search, and agencies willingness to do so
reportedly varies. For instance, the staff of one agency that oversees the
computerized census information may perform customized searches,
but will only make the information available in hard copy. To be con-
sistent with the broad disclosure mandate of the FOIA, public bodies
should provide FOIA requesters with records that exist in magnetic,
electronic or computer formats, and requesters should be entitled to
have an agency search its databases to extract requested information.
It is impossible to distinguish between an agency search through file
cabinets for paper records and a computer search for records — except
that computer searches are likely to take less time and copying elec-
tronic format records to a disc would in most cases be less costly than
duplication of paper records using a copy machine.

C. Does the existence of information in electronic format
affect its openness?

To date, there has been no distinction between information in elec-
tronic format and more traditional format and state agencies routinely
provide information to FOIA requesters in electronic format.

D. How is e-mail treated?

In Canterbury, the Court held that “[a] trial court’s determination
of whether personal e-mail communication by a public official or em-
ployee is a public record, subject to disclosure under the [FOIA] . . .
is restricted to an analysis of the content of the e-mail and does not
extend to a context-driven analysis because of public interest in the
record.”

1. Does e-mail constitute a record?

Email has been held to be a “writing” that must be disclosed upon
a FOIA request if it is related to the conduct of the public’s business
and is prepared, owned and retained by a public body, W.Va. Code
§ 29B-1-2 (4). See, Associated Press v. Canterbury, 688 S.E.2d 317
(W.Va. 2009) (“definition of a “writing” contained in FOIA includes
an e-mail communication”).

2. Public matter on government e-mail or
government hardware

Public matter on public e-mail systems falls within FOIA’s disclo-
sure mandate if it fits the statutory definition of “public record” found
in W.Va. Code § 29B-1-2 (4).

3. Private matter on government e-mail or
government hardware

Personal e-mail sent and received using public computers and tele-
phone lines fall within the definition of “public record” if they “relate
to the conduct of the public’s business . . . .” W.Va. Code § 29B-1-
2 (4). Associated Press v. Canterbury, supra., Syl.Pt. 3. In determining
whether an e-mail “relates to the conduct of the public’s business, only
the content and not the context of the e-mail may be considered. Id.

4. Public matter on private e-mail

There have been no court decisions indicating how public records
contained in private e-mail archives should be treated. It is possible,
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however, that the West Virginia Court may require disclosure upon a
finding that private e-mail was used as a ruse to conduct public busi-
ness while avoiding FOIA disclosure requirements.

5. Private matter on private e-mail

There have been no court decisions indicating how private records
contained in private e-mail archives should be treated. However, based
upon the West Virginia Court’s holding in Associated Press v. Canter-
bury, supra. it is likely that records of discussion of private matters
on private e-mail will fall outside the law’s disclosure requirements
because they fail to fall within the definition of West Virginia FOIA%
definition of “public record.”

E. How are text messages and instant messages treated?

1. Do text messages and/or instant messages
constitute a record?

There have been no court decisions indicating whether text mes-
sages and/or instant messages constitute a “public record” under West
Virginia FOIA. However, depending on the specific circumstances,
the holding of Associated Press v. Canterbury, supra. is likely to be in-
structive insofar as the Court in Associated Press. In that case, the
Court recognized that e-mail communications fall within the scope of
“writings” covered by the West Virginia FOIA. Text and instant mes-
sages are likely to be viewed in the same light.

2. Public matter message on government hardware.

There have been no court decisions indicating whether text mes-
sages and/or instant messages constitute a “public record” under West
Virginia FOIA. However, Public matter messages on government
hardware are likely to be held to be “writings” under state law requir-
ing disclosure if such messages “relate to the conduct of the public’s
business.” Associated Press v. Canterbury, supra.

3. Private matter message on government hardware.

There are no cases dealing with private matters discussed in text
or instant messages on government hardware. Such communications
would probably qualify as a “writing” under FOIA, but would likely be
held to fall outside FOIA disclosure requirements unless the messages
“relate to the conduct of the public’s business” as interpreted by the
Court in Associated Press v. Canterbury, supra.

4. Public matter message on private hardware.

There are no cases dealing with private matters discussed in text
or instant messages on government hardware. It is possible, however,
that the West Virginia Court may require disclosure upon a finding
that private matter text or instant messages have been used as a ruse
to conduct public business while avoiding FOIA disclosure require-
ments.

5. Private matter message on private hardware.

There have been no court decisions indicating how private matter
messages on private hardware should be treated. However, based upon
the West Virginia Court’s holding in Associated Press v. Canterbury, su-
pra. it is likely that records of discussion of private matters on private
e-mail will fall outside the law’s disclosure requirements because they
fail to fall within the definition of West Virginia FOIA’s definition of
“public record.”

F. How are social media postings and messages treated?

There have been no court decisions or agency guidance indicating
how social media postings and messages are to be treated for purposes
of FOIA analysis.

G. How are online discussion board posts treated?

There have been no court decisions or agency guidance indicating
how online discussion board posts social media postings and messages
are to be treated for purposes of FOIA analysis.

H. Computer software

There have been no court decisions or agency guidance indicating
how online discussion board posts social media postings and messages
are to be treated for purposes of FOIA analysis.

1. Is software public?

There have been no court decisions or agency guidance indicating
how software is to be treated for purposes of FOIA analysis.

2. Is software and/or file metadata public?

There have been no court decisions or agency guidance indicating
how file metadata is to be treated for purposes of FOIA analysis.

I. How are fees for electronic records assessed?

Fees for electronic record request should be consistent with the fees
that may be charged for reproducing records in a paper format. Thus,
the limit on fees charged by public bodies should be the “actual cost
of reproduction” of records in an electronic format. If the record is
transmitted to the requester on a computer readable DVD or CD the
charge should be no more than the cost of that medium to the govern-
ment body.

J.  Money-making schemes.
1. Revenues.

Significant information relating to West Virginia State Government
is available without charge through the State’s general website found
at http://www.wv.gov/Pages/default.aspx , Additional state informa-
tion and public records are available via the Office of the Secretary
of State of West Virginia: http://www.sos.wv.gov/Pages/default.aspx
. Fee are charged by the Secretary of State for some searches and for
some requested documents. All proposed and final State rules and reg-
ulations are acessable and may be downloaded free of charge: http://
www.sos.wv.gov/administrative-law/Pages/Rules.aspx . Information
relating to bills and legislative enactements is available free from the
State Legislature’s website: http://www.legis.state.wv.us/ .

2. Geographic Information Systems.

For more than a decade several West Virginia agencies have been
involved in developing a geographic information system to use in
the appraisal and assessment of reserve coal property. It is not clear
whether such information might fall within one of the state tax code’s
exemptions of tax-related data. Otherwise, to the extent that geo-
graphical information system data does not fall within a specific FOIA
exemption contained in another statute, it should be disclosed.

K. On-line dissemination.

When requested records are transferred to FOIA requesters by e-
mail or are downloaded by requesters from a government website, no
fees should be assessed as the government body would have incurred
no “actual cost of reproduction.”

IV. RECORD CATEGORIES -- OPEN OR CLOSED

As noted in the last section, the only exemptions available under the
Freedom of Information Act are the nineteen categories of informa-
tion specifically exempted in the statute. This section addresses the
availability of certain specific types of records for which requests are
frequently made.

A. Autopsy reports.

Autopsy reports and records of the state medical examiner probably
could fall within the “personal information” exemption of the FOIA,
and thus be subject to the Cline balancing test. Based upon other deci-
sions, it is possible that the Supreme Court of Appeals might recog-
nize some degree of privacy protection even for records of deceased
persons. See Feffery v. McHugh, 166 W. Va. 379,273 S.E.2d 837 (1980)
(upholding the confidentiality of juvenile court records, specifically
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exempt from disclosure under W. Va. Code § 49-7-1, even though the
juvenile involved had died). However, the fact that autopsy reports
would not directly affect the privacy rights of any living person un-
doubtedly would be important in the Cline balancing process.

Note that there is a specific statute mandating disclosure of autopsy
reports made by the state medical examiner to persons to whom the
cause of death is “a material issue.” W. Va. Code § 61-12-10 requires
that “[a] full record and report of the findings developed by the autop-
sy shall be filed with the office of medical examinations,” and requires
that office to keep “full, complete, and properly indexed records of
all deaths investigated, containing all relevant information concerning
the death, and the autopsy report if such be made. . . . Copies of such
records or information shall be furnished, upon request, to any party
[in court proceedings] to whom the cause of death is a material issue.”
Moreover, “any prosecuting attorney or law-enforcement officer may
secure copies of these records or information necessary for the perfor-
mance of his or her official duties.” While W. Va. Code, § 61-12-10
suggests limited availability of autopsy records it does not explicitly
exempt such records from public scrutiny. It is likely that courts would
view autopsy and related records as subject to FOIA disclosure, but
would analyze each FOIA request to determine the extent to which
disclosure might be limited by W.Va.Code § 29B-1-4(2) (“Information
of a personal nature such as that kept in a personal, medical or similar
file, if the public disclosure thereof would constitute an unreasonable
invasion of privacy . . .”). As noted above, where such information is
of such a personal nature, disclosure depends on a balancing test that
weighs privacy and public interests. Child Protection Group v. Cline, 177
W. Va. 29,350 S.E.2d 541(1986).

B. Administrative enforcement records (e.g.,
worker safety and health inspections, or accident
investigations)

1. Rules for active investigations.

Other than cases construing FOIA exemptions, there have been no
specific court decisions or statutory references to application of FOIA
to active administrative law enforcement investigations. Worker safe-
ty and health inspections, or accident investigations arguably may be
viewed as falling within the FOIA exemption for records of law-en-
forcement agencies that deal with the detection and investigation of
crime and the internal records and notations of such law-enforcement
agencies which are maintained for internal use in matters relating to
law enforcement W.Va.Code 29B-1-4 (a) (4)

The primary purpose of the law enforcement exemption, W.Va.
Code, 29B-1-4(4), is to prevent premature disclosure of investigatory
materials which might be used in law enforcement action. Hechler v.

Casey, 333 S.E.2d 799, 175 W.Va. 434 (1985).

The fact that the document falls within law enforcement records
exception to Freedom of Information Act (FOIA) disclosure require-
ment does not automatically exclude it from disclosure under FOIA;
once a document is determined to be law enforcement record, it may
still be disclosed if society’s interest in disclosure of the document out-
weighs government’s interest in keeping the document confidential.
Ogden Newspapers, Inc. v. City of Williamstown, 453 S.E.2d 631, 192
W.Va. 648 (1994).

2. Rules for closed investigations.

Other than cases construing FOIA exemptions, there have been no
specific court decisions or statutory references to application of FOIA
to closed administrative law enforcement investigations.

It is unlikely that closed administrative enforcement records such
as worker safety and health inspections, or accident investigations re-
ports would fall under FOIA’s law enforcement exemption. An excep-
tion might be recognized for information of a personal nature con-
tained in closed files. Disclosure of such personal information could be
seen as constituting an unwarranted invasion of privacy under § 29B-

1-4(2). To determine whether such information of a personal nature
closed administrative files may be disclosed to the public, application
of the five factor analysis of Cline v. Child Protection Group, would be
required.

In Manns v. City of Charleston Police Department, 550 S.E.2d 598
(W.Va. 2001), the West Virginia Supreme Court of Appeals observed
that records of administrative investigations of police misconduct had
been found by other courts to be “similar” to “personal files” as set
forth in W Va.Code § 29B-1-4(2) (“Information of a personal nature
such as that kept in a personal, medical or similar file, if the public
disclosure thereof would constitute an unreasonable invasion of pri-
vacy . ..”). Agreeing with this approach, the West Virginia Court held
that disclosure of records of complaints about, and investigations into,
police officer misconduct depends upon the application of a five fac-
tor balancing test that must weigh privacy and public interests. Child
Protection Group v. Cline, 177 W. Va. 29, 350 S.E.2d 541(1986).

C. Bank records.

Most bank records — and particularly “[i]nformation contained in
or related to examination, operating or condition reports prepared by,
or on behalf of, or for the use of any” banking regulatory agency — are
exempt from disclosure under Exemption 7 of the FOIA, as well as the
specific statutes discussed above.

D. Budgets.

Generally, final versions of budgets of West Virginia governmental
entities should be disclosed upon receipt of a FOIA request. It is pos-
sible that government bodies may claim that proposed budgets fall
within exemption 8 of the FOIA, §29B-1-4(a)(8). That exemption re-
lates to internal predecisional information. See Daily Gazette v. W. Va.
Development Office, 198 W.Va. 563, 482 S.E.2d 180 (1996).

E. Business records, financial data, trade secrets.

Trade secrets are the first FOIA exemption, but there is no pro-
vision under the FOIA or other statutes for confidentiality of busi-
ness records or financial data. In Queen v. WU Hospitals, supra, the
Supreme Court refused to create a general exemption for “business
confidentiality.” In Keegan v. Bailey, 191 W. Va. 145, 443 S.E.2d 826
(1994), the state Supreme Court ruled that the state’s uncashed checks
were subject to disclosure under the Freedom of Information Act,
even though the records of abandoned property are specifically exempt
under W. Va. Code § 36-8-12a (1983). (Under W. Va. Code § 36-8-
8b(a), property is not abandoned until it has remained unclaimed for
seven years, and the records requested related to checks issued within
the past six years.)

F. Contracts, proposals and bids.

Public contracts are subject to disclosure under the Freedom of In-
formation Act and, in 4-H Road Community Association v. WVU Foun-
dation, supra, the Supreme Court observed that leases between West
Virginia University and other parties were public documents subject
to disclosure by the University under the FOIA. The competitive bid-
ding procedure prescribed by statute for most state contracts provides
that, after the award of the contract or order, copies of each bid sub-
mitted shall be maintained as public records by the director of the
Department of Finance and Administration and by the state auditor,
and “shall be open to public inspection in the office of the director and
state auditor and shall not be destroyed by either of them without the
written consent of the legislative auditor.” W. Va. Code § 5A-3-14.

There is no express exemption, in the FOIA or in W. Va. Code §
5A-3-14, for bids or proposals on public contracts prior to the award
of the contract. However, the provisions of the latter statute prob-
ably would be sufficient to keep such documents confidential until the
contract is awarded. The FOIA’ trade secret exemption could be con-
strued to grant temporary confidentiality to competitive bids of other
entities not subject to § SA-3-14.
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G. Collective bargaining records.

There is no exemption for collective bargain records. However, col-
lective bargaining by public employees is unlawful in West Virginia.

H. Coroners reports.

Coroners reports would most likely be treated the same as autopsy
reports (see IV. A. supra), i.e., they may fall within the “personal in-
formation” exemption of the FOIA and thus be subject to the Cline
balancing test, with some degree of privacy protection for the records
of deceased persons. See feffery v. McHugh, 166 W. Va. 379,273 S.E.2d
837 (1980) (upholding the confidentiality of juvenile court records,
which were specifically exempt from disclosure under W. Va. Code §
49-7-1, even though the juvenile involved had died).

I. Economic development records.

W. Va. Code § 5B-2-1 exempts from the West Virginia FOIA “any
documentary material, data or other writing made or received by any
public body whose primary responsibility is economic development
for the purpose of furnishing assistance to a new or existing business.
This exemption specifically applies to the West Virginia economic
development office and other similar public bodies with such respon-
sibilities. The exemption includes a proviso requiring release of “any
agreement entered into or signed by the development office or public
body which obligates public funds shall be subject to inspection and
copying pursuant to the provisions of said article as of the date the
agreement is entered into, signed or otherwise made public.” This
exemption for economic development records was enacted to limit
the liberal construction afforded FOIA by the state Supreme Court in
Daily Gazette Co., Inc. v. West Virginia Dev. Office, 198 W.Va. 563, 575,
482 S.E.2d 180, 192 (1996) (“Gazette I”).

J. Election records.

Election records are subject to disclosure under the Freedom of
Information Act. Additionally, several statutes specifically mandate
particular records to be maintained as public records open to inspec-
ton. See W. Va. Code § 3-1-7 (clerk of county commission must keep
a bound book recording all proceedings creating or changing pre-
cincts, or establishing or changing voting places or precincts); W. Va.
Code § 3-6-9 (county commission must keep a complete record of
all vote canvassing proceedings). There is one very narrow caveat to
the general rule that election information must be disclosed to FOIA
requesters. In State ex rel. Daily Gazette Co. v. Bailey, 152 W.Va. 521,
164 S.E.2d 414 (1968) the West Virginia Supreme Court addressed
whether certificates of nomination to place a candidate for President
and Vice-President of the United States on the ballot were not public
records required to be disclosed under pre-FOIA state open records
statutes. Bailey concluded that “[c]ertificates of nomination signed and
filed pursuant to [state law] do not constitute public records.” Bailey,
Syl. Pt. 1. This conclusion was based on the Court’s determination
that certificates of nomination were the functional equivalent of the
candidate nominating processes used by the major political parties and
thus entitled to the same protection from public disclosure as the “se-
cret ballot.”

The legislature has declared that candidates may be nominated for
political office in a manner other than by conventions or primary elec-
tions. This declaration has been made in the following words: “(a)
Groups of citizens having no party organization may nominate candi-
dates for public office otherwise than by conventions or primary elec-
tions|.]” Bailey, 152 W.Va. at 524, 164 S.E.2d at 416.

A major deciding factor in Bailey was the Legislature’s mandate that
“n[Jo person signing such certificate shall vote at any primary elec-
tion to be held to nominate candidates for office to be voted for at the
election to be held next after date of signing such certificate[.]” See,
Shepherdstown Observer, Inc. v. Maghan, 226 W.Va. 353, 700 S.E.2d 805
(W.Va. 2010) (distinguishing Bailey). “In all aspects, a person signing a
nominating certificate was casting a primary ballot for his or her can-
didate and had thus voted. It was for this reason that we held in Syl-

labus Point 2 of Bailey that: “[a] qualified voter who signs a certificate
... effectively casts his vote for the nomination of the candidate named
therein and his vote, except where necessarily revealed, is entitled to
the same secrecy as one cast in a primary election.” Shepherdstown Ob-
server; Inc. v. Maghan, 700 S.E.2d at 812-813.

In Shepherdstown Observer, a county clerk asserted that a petition
seeking a referendum election on a zoning ordinance was exempt from
disclosure under the pre-FOIA decision in State ex rel. Daily Gazette
Co. v. Bailey.

The Shepherdstown Observer Court rejected the trial court’s conclu-
sion that no valid purpose existed for making the signatures appearing
on a referendum petition public and that a referendum petition should
be treated, under Bailey, as a ballot cast and therefore “entitled to the
same secrecy as one cast in [an] election,” 700 S.E.2d at 813.

The Court found the circuit court had erred in holding that sig-
natures on a referendum petition were the functional equivalent of a
secret ballot, that disclosing the names of signatories on a referendum
petition could have an unconstitutional chilling effect on the ability of
citizens to petition the government in violation of the First Amend-
ment to the United States Constitution and Article 1, §§ 7 and 16 of the
Constitution of West Virginia. 1d.Finding that disclosure of a referen-
dum petition under the FOIA “serves a vital function in protecting the
integrity of the electoral process and in promoting transparency and
accountability in the “conduct of the public’s business” the Court saw
“nothing in our state law or state Constitution that would bar disclosure
of the referendum petition at issue pursuant to a FOIA request.” Shep-
herdstown Observer, 700 S.E.2d at 814-815.

1. Voter registration records.

While there are no cases construing FOIA in the context of voter
registration records, such records have been routinely made available
to the public upon request.

2. Voting results.

While there are no cases construing FOIA in the context of voting
results, such records have been routinely made available to the public
upon request.

K. Gun permits.

West Virginia requires those who desire to carry concealed weapons
to obtain a license. W. Va. Code § 61-7-4. The license application
must be made to the county sheriff. If the license is granted after an
investigation, the County Sheriff is required to forward to the Su-
perintendent of the West Virginia State Police a certified copy of the
approved application. The Superintendent of the West Virginia State
Police is required to maintain a register of all persons who have been
issues concealed weapons licenses. W. Va. Code § 61-7-4.

There is no provision in West Virginia law exempting information
regarding concealed weapons license applicants and/or licensees from
the states’ FOIA law. It appears, therefore, that such records are open
for public inspection. There is no caselaw addressing the issue.

L. Hospital reports.

“An individual’s medical records are classically a private interest,”
Child Protection Group v. Cline, 350 S.E.2d at 545, and Exemption 2
of the FOIA specifically protects “[i]nformation of a personal nature
such as that kept in a personal, medical or similar file, if the public dis-
closure thereof would constitute an unreasonable invasion of privacy,
unless the public interest by clear and convincing evidence requires
disclosure in the particular instance.” The balancing test required by
this exemption is discussed at length above. (W. Va. Code § 16-29-1
gives individuals the right of access to their own medical records.)

An even broader exemption from disclosure is provided by W. Va.
Code § 27-3-1 for records reflecting psychiatric treatment or evalua-
tion of any individual:
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Communications and information obtained in the course of treat-
ment or evaluation of any client or patient shall be deemed to be
‘confidential information’ and shall include the fact that a person
is or has been a client or patient, information transmitted by a pa-
tient or client or family thereof for purposes relating to diagnosis
or treatment, information transmitted by persons participating in
the accomplishment of the objectives of diagnosis or treatment,
all diagnoses or opinions formed regarding a client’s or patient’s
physical, mental or emotional condition; any advice, instructions
or prescriptions issued in the course of diagnosis or treatment,
and any record or characterization of the matters hereinbefore
described. It does not include information which does not identi-
fy a client or patient, information from which a person acquainted
with a client or patient would not recognize such client or patient,
and encoded information from which there is no possible means
to identify a client or patient.”

This statute provides for disclosure of confidential information in
three circumstances: (1) in specified judicial proceedings, where an in-
voluntary examination has been made pursuant to those proceedings,
or where the court determines the information is sufficiently relevant
to the proceeding to outweigh the importance of maintaining confi-
dentiality; (2) to professionals involved in treatment of the patient,
for treatment or internal review purposes; or (3) “to protect against a
clear and substantial danger of imminent injury by a patient or client
to himself or another.”

The Supreme Court of Appeals interpreted this statute in State v.
Simmons, 173 W. Va. 590, 309 S.E.2d 89 (1983), but gave no indication
of whether its provisions would constitute a blanket exemption for
psychiatric records in the custody of a public body. Although the court
in Cline, supra, did not mention this statutory provision, the court’s
treatment of such records suggests they would be subject to disclosure
under the FOIA if the interests favoring access in a particular case
outweighed the individual’s right to privacy.

Records concerning the institution, rather than individuals, nor-
mally will be subject to disclosure. Queen v. WVU Hospitals, supra. W.
Va. Code § 16-5C-16 requires the state director of health to “make
available for public inspection and at a nominal cost provide copies of
all inspections and other reports of [nursing homes and personal care
homes] filed with or issued by the director,” without disclosing “con-
fidential medical, social, personal or financial records of any patient.”
The Freedom of Information Act should provide similar access to in-
spection records of hospitals and other regulated facilities.

Information regarding state hospitals may be obtained from the in-
dividual facilities, or from the state director of health, to whom the
superintendent of each facility is require to furnish “such information
as he may have concerning admissions, discharges, deaths and other
matters. From this and other information available to the director of
health, he shall keep such records as are necessary to enable him to
have current information concerning the extent of mental illness in
the state. The names of individuals shall not be accessible to anyone
except by permission of the director of health or by order of a judge of
a court of record.” W. Va. Code § 27-2-5.

Specific statutes control access to one additional category of hos-
pital records. State law regulates peer review organizations, in which
medical professionals evaluate the performance of their colleagues.
Whenever a hospital’s peer review committee finds a physician has
performed incompetently, it is required to furnish its findings to the
state Board of Medicine. W. Va. Code § 30-3C-3 makes such peer
review records strictly confidential unless the person whose activities
were reviewed consents to disclosure. In Daily Gazette v. W. Va. Board
of Medicine, supra, the state Supreme Court upheld the validity of this
provision generally, but ruled that peer review records must be made
available for public inspection if they are used by the Board of Medi-
cine as a basis for initiating disciplinary proceedings against a physi-
cian. Then, in Thompson v. W. Va. Board of Osteopathy, supra, the court
held that, even where the Board of Osteopathy Medicine did not find

probable cause to pursue disciplinary action, the public had a right of
access to the document setting forth the charges, and the findings of
facts and conclusions of law supporting the dismissal of those charges.

M. Personnel records.

Personnel records, including information contained in an individ-
ual’s application and disciplinary records, generally would be subject
to the balancing test required for disclosure of personal information
under FOIA Exemption 2, discussed in the previous section. Facts —
such as an individual’s name and residential address — which “are not
‘personal’ or ‘private’ facts but are public in nature in that they consti-
tute information normally shared with strangers and are ascertainable
by reference to publicly obtainable books and records” are disclosable
even without the balancing test required for more intimate informa-
tion. See generally, In re Charleston Gazette FOIA Request, 222 W.Va.
771, 671 S.E.2d 776 (2008)(recognizing, in dicta, that such records
should be available to the public upon FOIA request.)

Syllabus pt. 8, Hechler v. Casey, supra. Public bodies have disclosed
information regarding public employees’ salaries routinely.

A few types of personnel records are made specifically subject to, or
exempt from, disclosure by other statutes. W. Va. Code § 29-6-16 pro-
vides that records of the state civil service commission, “except such
records as the rules may properly require to be held confidential for
reasons of public policy, shall be public records and shall be open to
public inspection.” W. Va. Code § 18-29-3, which regulates grievance
proceedings for education employees, and W. Va. Code § 29-6A-3,
which regulates grievance proceedings for public employees, mandate
that “[a]ll grievance forms and reports shall be kept in a file separate
from the personnel file of the employee and shall not become a part
of such personnel file, but shall remain confidential except by mutual
agreement of the parties.”

W. Va. Code § 8-14-10 requires the Policemen’s Civil Service Com-
mission to “[k]eep minutes of its own proceedings, and records of its
examinations and other official actions. All recommendations of ap-
plicants for office, received by the said commission or by any officer
having authority to make appointments to office, shall be kept and
preserved for a period of ten years, and all such records, recommenda-
tions of former employees excepted, and all written causes of removal,
filed with it, shall, subject to reasonable regulation, be open to public
inspection.”

Records identifying specifc individuals by name are not per se ex-
empt from disclosure unless the record falls within one of the exemp-
tions of FOIA or are otherwise rendered specifically exempt from dis-
closure pursuant to the provisions of another statute.

Expense reports of government employees or contractors do not
fall within any FOIA exemption and should be disclosed upon request.

N. Police records.

The scope of the FOIA exemption for records of law enforcement
agencies is discussed in the preceding section. In general, the exemp-
tion applies only to (1) “information compiled as part of an inquiry
into specific suspected violations of the law” and (2) internal records
which reveal “confidential investigative techniques and procedures.”
Hechler, supra at 802, Syllabus pts. 11, 12. Items such as mug shots,
police blotters and 911 tapes normally would not meet these prerequi-
sites for confidentiality, and thus should be subject to disclosure.

Records which are “generated pursuant to ‘routine administration,
surveillance or oversight’” are not exempt, and “[t]he fact that infor-
mation . . . may form a basis for further investigation . . . or may alert
the administrator to a possible violation of law . . . does not make that
[information] an investigatory record created pursuant to an investiga-
tion.” Id. at 813 (citation omitted) (emphasis in original).

Similarly, although the protection of confidential police techniques
and procedures was identified in Hechler as one of the primary reasons
for the law enforcement exemption, this protection does not extend
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to “ordinary manuals or procedures unless they include confidential
details of law enforcement programs.” Id. at 813.

Again, various statutes contain more specific provisions governing
access to certain types of law enforcement records. Accident reports
which are filed by law enforcement officers with the state Department
of Motor Vehicles are available for public inspection at DMV, W. Va.
Code § 17A-2-14; 51 Op. Att’y Gen. 556 (1965), and also should be
available under the FOIA from the officers directly.

Active investigatory records are exempt from disclosure, W. Va.
Code § 29B-1-4(4). However, since the primary purpose of the ex-
emption is “’to prevent premature disclosure of investigatory materi-
als which might be used in a law enforcement action,”” Hechler; supra
at 812 (citation omitted)(emphasis added), the exemption should no
longer apply once the “detection and investigation” has concluded.
See Sattler v. Holliday, 173 W. Va. 471, 318 S.E.2d 50, 52 (1984) (“We
have no evidence of what interests are intended to be protected by
nondisclosure in this particular case, especially after the investigation
has ceased and no charges have been filed. We have been admonished
to make decisions in favor of disclosure.”); Op. Att’y Gen., April 18,
1986, at 112 (information revealed in Legal Services Corporation au-
dit is exempt from disclosure while in custody of prosecutors investi-
gating possible criminal violations, but reverts to public status once
investigation is concluded). Arrest records and compilations of crimi-
nal histories maintained by the Criminal Investigation Bureau of the
state police are exempt from disclosure under the provisions of W. Va.
Code § 15-2-24, which denies public access to “fingerprints, photo-
graphs, records or other information” maintained by the CIB.

There is no specific provision in the FOIA regarding access to such
information as confessions, or the identities of victims and informants.
The general test whether the information was “compiled as part of an
inquiry into specific suspected violations of the law” or reveals “con-
fidential investigative techniques and procedures” — will determine
whether such records are open to public inspection. This test does not
apply to information concerning alleged crimes reported to security
or other officials at colleges and universities. See also Section IV.N.,
infra.

West Virginia State Code §15-12 entitled the Sex Offender Regis-
tration Act authorizes the electronic release of information regarding
certain sex offenders required to register under West Virginia Law.
A database registry of sex offenders is available via the West Virginia
State Police website: http://www.wvstatepolice.com/sexoff/web-
searchform.cfm

Emergency medical services records of state or local government
funded emergency services providers should be available to FOIA re-
questers subject to claims of exemption pursuant to exemption 2 of the
FOIA, §29B-1-4(a)(2) relating to” information of a personal nature
such as that kept in a personal, medical or similar file.” To the extent
that such records reflect medical treatment or the medical condition
of a person who has received emergency medical services, it is likely
that courts would hold such information exempt under exemption 2.
However, the fact of provision of emergency services to an individual
as well as the time and circumstances arguably should be disclosed if
requested under the FOIA.

O. Prison, parole and probation reports.

The FOIA has no specific exemption for prison, parole and pro-
bation reports. Therefore, unless the particular materials sought fall
with the exemptions discussed above for personal information or law
enforcement records, they would be available for public inspection.

The disclosure of presentence reports prepared by a court’s proba-
tion office is discretionary with the court, under Rule 32 of the W. Va.
Rules of Criminal Procedure. The Supreme Court has ruled that even
the defendant has no absolute right to full disclosure of his presen-
tence report. State v. Godfrey, 170 W. Va. 25, 289 S.E.2d 660 (1981).
Probation revocation proceedings are conducted in open court, and
public access is guaranteed as for any court proceeding.

P. Public utility records.

Public utility records in the possession of any public body such as
the Public Service Commission would be subject to disclosure unless
the particular information sought is one of the sixteen exempt catego-
ries discussed in the previous section.

As discussed above, the Supreme Court has ruled that information
contained in the annual reports submitted by public utilities to the
Public Service Commission are public, unless the utility establishes by
clear and convincing evidence that the information constitutes a trade
secret, or comes within one of the other exemptions. ATET Commu-
nications v. Public Service Commission, supra.

Q. Real estate appraisals, negotiations.

The only specific state FOIA exemption for real estate appraisals or
negotiation material is the provision of FOIA Exemption 6 that pro-
tects the “location of undeveloped historic, prehistoric, archaeologi-
cal, paleontological and battlefield sites.” W. Va. Code § 29b-1-4(6).

In Veltri v. Charleston Urban Renewal Authority, supra, the
Kanawha County Circuit Court ordered the Authority to release all
appraisals it had obtained on a parcel of real estate it had purchased.

R. School and university records.

There is no specific exemption for school or university records.
However, individual students’ and personnel records generally would
be subject to the balancing test applicable to personal information.
Information concerning the institution, including trustee records,
should be available for public inspection. A specific statute requires
colleges and universities in the state to provide information to the
public regarding alleged crimes occurring on campus and reported to
the school’s security or other officials. W. Va. Code § 18B-4-5a.

It should be noted, however, that many student records of state col-
leges and universities are exempt from disclosure pursuant to federal
law. The Family Educational Rights and Privacy Act (“FERPA”) (20
U.S.C. § 1232¢g; 34 CFR Part 99) is a Federal law that protects the
privacy of student education records. The law applies to all schools
that receive funds under an applicable program of the U.S. Depart-
ment of Education.FERPA gives parents certain rights with respect to
their children’s education records. These rights transfer to the student
when he or she reaches the age of 18 or attends a school beyond the
high school level. Information relating to FERPA is available at the
United States Department of Education website: http://www2.ed.gov/
policy/gen/guid/fpco/ferpa/index.html

S. Vital statistics.

Birth and death certificates are governed by W. Va. Code § 16-5-26,
which provides that it is:

unlawful for any person to permit inspection of confidential in-
formation or to disclose confidential information contained in
vital statistics records, to copy or issue a copy of all or any such
confidential information, except as authorized by law or by order
of a court having jurisdiction with respect thereto or by rule and
regulation duly adopted under the provisions of this article. . . .
Information in vital statistics records indicating that a birth oc-
curred out of wedlock shall not be disclosed except as provided by
rule and regulation duly adopted or upon order of a court having
jurisdiction with respect thereto. Appeals from decisions of the
custodians of permanent local records refusing to disclose con-
fidential information, or to permit inspection of or copying of
confidential information under the authority of this section and
rules and regulations issued hereunder shall be made to the state
registrar of vital statistics, whose decisions shall be binding upon
the local custodians of permanent local records.

Documentation of marriages and divorces do not fall within any
exemption and should be disclosed upon request.

No West Virginia statutory law or mentions or limits the disclo-
sure of records relating to infectious disease and health edidemics.
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However, exemption 2 of FOIA, §29B-1-4(a)(2) relating to” informa-
tion of a personal nature such as that kept in a personal, medical or
similar file” could be asserted by government bodies in an effort to
withhold information relating to infectious disease and health epidem-
ics. Exemption 2 would apply only to medical records naming specific
individuals. Arguably such records should be disclosed after redaction
of information identifying individuals suffering from an epidemic-
related disease. If an infectious disease or health epidemic was caused
by terrorist activity, records relating to such an event may be claimed
exempt under exemptions 11 through 16, §29B-1-4(a)(11)-(16) and/
or §29B-1-4(c). Those exemptions have not been the subject of any
public discussion or court action since their enactment in response to
the September 11, 2001 terrorist attacks on the World Trade Center
in new Your City and the Pentagon in Virginia.

V. PROCEDURE FOR OBTAINING RECORDS

This section addresses the most frequently asked question under the
Freedom of Information Act: “How do I file an FOIA request?”

A. How to start.
1. Who receives a request?

The Freedom of Information Act requires that requests for access
to records be made to the person in charge of the government body:

A request to inspect or copy any public record of a public body
shall be made directly to the custodian of such public record.

‘Custodian’ means the elected or appointed official charged with
administering a public body.

W. Va. Code §§ 29B-1-2(1), 29B-1-3(2).
2. Does the law cover oral requests?

The FOIA requires a denial of a request for access to records to be
in writing, but the request itself may be either oral or written. How-
ever, as Professor Neely notes, written requests often have practical
advantages:

For evidentiary purposes a written request would prove useful
in subsequent judicial review proceedings, if an oral request is
denied or if refusal is anticipated at the outset. Additionally, a
written request will establish precisely what is being requested for
purposes of deliberation within the public body.

The more plausible scenario is that an initial oral request will be
made to a clerk having routine responsibility for the keeping of
certain records, although technically all requests are to be made
to the “custodian.” Consequently, it seems sensible that debatable
requests be made in writing, in the first instance, and directed to
the custodian. This is essential when the location of the records is
unknown, or their very existence is uncertain.”

Neely, supra, § 7.05 at 544-45 (1982). Thus, written request should be
the rule and oral request avoided unless time constraints make reduc-
tion of the request to writing infeasible.

a. Arrangements to inspect & copy.

Each “custodian” of records subject to disclosure under the Free-
dom of Information Act is required to “furnish proper and reason-
able opportunities for inspection and examination of the records in
his office and reasonable facilities for making memoranda or abstracts
therefrom, during the usual business hours, to all persons having occa-
sion to make examination of them.” W. Va. Code § 29B-1-3(3).

The statute does permit public bodies to “make reasonable rules and
regulations necessary for the protection of the records and to prevent
interference with the regular discharge of his duties,” id., “but in no
circumstances may these limitations be used so as to prevent a person
from access to the records.” Richardson v. Town of Kimball, 340 S.E.2d
at 583 n.2. A telephone call to the Secretary of State’s Administrative
Law office (304/558-6000) should reveal whether a particular agency
has adopted regulations governing inspection procedures.

Although the FOIA has no requirement that advance arrangements
be made for inspection or copying of records, an agency could require
this by regulation. Moreover, if locating the records will be at all time
consuming, advance arrangements obviously would be desirable.

b. If an oral request is denied:

If an oral request is denied, the agency should be asked to provide
the denial in writing, as required by the Freedom of Information Act.
If this request is refused, or if the denial does not specifically and cor-
rectly describe what records were requested, a written record of what
was requested should be made together with the reasons given for the
denial. If a clerk, or someone other than the actual “custodian” of the
records made the denial, a formal written request should be directed
to the custodian.

3. Contents of a written request.
a. Description of the records.

Any FOIA request must describe the information sought “with
reasonable specificity.” W. Va. Code § 29B-1-3(4). Written requests
should also specify that the request is being made both under the Free-
dom of Information Act and under the common law right of access. If
another statute provides for broader access to the requested materials,
that statute also should be mentioned.

The Supreme Court has not defined the term “reasonable specific-
ity.” But in Richardson v. Kimball, supra, it ruled that a town’s denial of
an FOIA request for inspection of “all traffic records” for a three-year
period — based on the contention that the request was not “reason-
ably specific” — was so unjustified that the town was found to have
acted in bad faith, justifying an award of attorneys’ fees even prior to
the 1992 amendment which permitted such fees.

b. Need to address fee issues.

The statute does say that furnishing copies is one permissible re-
sponse. It also indicates that the public body may establish fees to re-
imburse it for the actual cost of reproduction. Does this mean that a
public body may respond with copies and a bill for reproduction costs?
This should be allowed only if copies are requested and the fees un-
derstood. If there is any doubt, the public body should offer the option
of the second response, and make known the time and place at which
the person may inspect and copy the records. Most persons probably
will prefer this latter course.

Neely, supra, § 7.06 at 546 (1982). The requester should specifically
request to review disclosed documents if that is his/her preference.
Copying may be requested of some or all disclosed documents, after
they have been reviewed. Certainly, if a request specifically asks for
copies, it should recite the requesters understanding of the fee which

will be charged.
c. Plea for quick response.

The Freedom of Information Act requires a response to all requests
within five working days, and the request should ask that this time
limit be met. If there is a particularly urgent need for the records, this
should be explained and an expedited response requested.

d. Can the request be for future records?

The statute neither prohibits nor specifically authorizes a request
for future records. So long as they can be identified with “reasonable
specificity,” an FOIA request for future records should be valid. Keep
in mind, also, that you may have a common law right to require the
public body to create records and then make them available for public
inspection or copying. See Daily Gazette v. Withrow, supra.

B. How long to wait.

1. Statutory, regulatory or court-set time limits for
agency response.

W. Va. Code § 29B-1-3(4), mandates that each “custodian, upon de-
mand for records made under this statute, shall as soon as practicable
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but within a maximum of five days not including Saturdays, Sundays
or legal holidays:

(a) Furnish copies of the requested information;

(b) Advise the person making the request of the time and place at
which he may inspect and copy the materials; or

(c) Deny the request stating in writing the reasons for such denial.”
2. Informal telephone inquiry as to status.

Unless the agency has clearly indicated its intention to refuse the re-
quest, however, an informal telephone inquiry regarding the status of
the request is advisable if the response is not received within the time
limit. If the initial request was oral, or was made to someone other
than the official “custodian” of the records, a written inquiry directed
to the custodian — including a reminder that you will seek reimburse-
ment for attorneys’ fees if the agency’s failure to respond necessitates
legal action — would be preferable.

3. Is delay recognized as a denial for appeal
purposes?

The FOIA does not specify the consequences of a public body’s fail-
ure to respond within the five-day limit. The courts routinely have
treated such lack of response, for appeal purposes, as a denial of the
request.

4. Any other recourse to encourage a response.

Typical approaches to encourage a response would include seeking
the assistance of the press or an influential person whether within or
without the public body. Another, and often more promising, meth-
od of informally encouraging a response is through the agency’s le-
gal advisor. The state Attorney General’s office represents most state
agencies; counties and political subdivisions usually obtain legal ad-
vice from the county prosecuting attorney or city attorney. If a public
body’s refusal seems to be clearly wrong under the statute, and it is
not based upon the attorney’s advice, it may be worthwhile to ask the
agency to consult with its lawyer. In some cases you may be able to
contact the lawyer directly and seek his intervention on your behalf.
In many cases, the agency’s lawyer will be the Attorney General’s of-
fice that in many cases has advised an agency (and a court reviewing
the agency’s action) that it considered the agency’s refusal unjustified.

C. Administrative appeal.

Unlike the federal FOIA, West Virginia’s Freedom of Information
Act has no provisions for administrative appeals. Since the request for
records must be made to the agency’s chief executive — “the elected or
appointed official charged with administering a public body,” W. Va.
Code § 29B-1-3(2) — there usually is no practical avenue for informal
administrative appeals.

Some agencies, such as professional licensing boards, may have an
administrator who is not actually a decision maker. In these cases, a
denial by the “custodian” may not reflect agency policy, and an infor-
mal appeal to the governing board could be pursued. Also, in the case
of refusals by local agencies that are under the indirect supervision of
a state agency, an informal appeal to the state agency may be worth-
while. (W. Va. Code § 16-5-26 provides for such an administrative
appeal in one instance: denials of access to local vital statistics records
are appealable to the state health department.)

Since there is no formalized procedure for such appeals, ordinarily
you must depend on the administrator’s cooperation to present the
request to the governing body and to obtain a prompt decision. If
you decide to pursue this approach, provide a clear description of the
records or portions of records to which you were denied access and
of the reasons given for such denial (or of the relevant facts if you
are raising another issue such as excessive fees or delays). State why
you consider the administrator’s decision wrong: if possible, quote the
specific portion of the statute or case that makes the error clear. Re-
member, if the issue isn’t clear, it is unlikely that the administrator’s

decision will be overruled except by a court. It might be advisable to
indicate that if a failure to disclose the requested information is suc-
cessfully challenged in court, the agency may be required to pay the
attorney fees of the requester.

There is no time limit established either for taking the informal
appeal, or for receiving a decision. An appeal letter should specify the
time limit within which you desire a response and should state that a
failure to respond within this period will be considered a denial. Be
reasonable in setting this time limit: since there are no established
procedures for such appeals, an expeditious decision is unlikely. If your
appeal is directed to a part-time governing board, a greater delay in
receiving a response must be expected. If you need the requested ma-
terials promptly, the only truly effective avenue of appeal is to a circuit
court.

D. Court action.
1. Who may sue?

Just as “any person” may request access to records under the Free-
dom of Information Act, “any person denied the right to inspect the
public record of a public body” may sue to enforce that right. W. Va.
Code § 29B-1-5(1).

2. Priority.

The FOIA confers priority on cases involving the denial of access to
public records: “Except as to causes the court considers of greater im-
portance, proceedings arising under [the FOIA] shall be assigned for
hearing and trial at the earliest practicable date.” W. Va. Code § 29B-
1-5(3). Such a “priority” however, is left to the discretion of the trial
court, which may consider other matters to be of greater importance.

3. Prose.

There is no requirement that an attorney file a FOIA suit. In fact,
two of the court decisions ordering public bodies to provide access to
records were the result of suits filed by individuals pro se, representing
themselves. Veltri v. Charleston Urban Renewal Authority, supra; Hark
v. Charleston Urban Renewal Authority, supra. However, seeking relief
in court without the aid of an attorney is problematic and should be
the subject of careful consideration of the temperament of the court
toward the press and the identity and expertise of possible opposing
counsel. Successful pro se FOIA litigants are entitled to an award of
court costs, but because they have not been represented by an attorney
they are not eligible for an award of attorney fees. Smzith v. Bradley, 223
W.Va. 286, at 293, 673 S.E.2d 500, at 507 (2007).

In all Freedom of Information Act cases, the “burden is on the pub-
lic body to sustain its action,” W. Va. Code § 29B-1-5, and in a simple
case one may be able to rely solely upon the agency’ s inability to
justify its denial. As a general rule, the more complicated or important
the issue or the less time you have available to learn the basics of judi-
cial procedures, the more you need an attorney.

Remember that, if an attorney is retained to obtain records and a
court finds that the information requested was withheld wrongtully
under the statute, the requester is entitled to have the agency pay at-
torney fees. Some attorneys may agree to represent a requester with
the understanding that the requester will pay costs and that the attor-
ney will be compensated for his or her work only if suit causes with-
held documents to be disclosed, thus triggering a judicial award of
attorney fees. This was the arrangement between the newspaper and
its attorneys in Daily Gazette Co. Inc. v. W. Va. Development Office, 206
W.Va. 51,521 S.E.2d 543 (1999).

If your issue is an important one, other news organizations might be
willing to join your case and share expenses. In the suit which opened
the Board of Medicine’s records and proceedings to the public, for
example, the two Charleston newspapers — normally competitors —
joined forces as plaintiffs to pursue an issue of great concern to both
of them.
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4. Issues the court will address:

The FOIA confers on the court “jurisdiction to enjoin the custo-
dian or public body from withholding records and to order the pro-
duction of any records improperly withheld from the person seeking
disclosure.” W. Va. Code § 29B-1-5(2). The statute also authorizes
the court to enter a declaratory judgment that establishes patterns for
future access. During the course of the litigation the court will deter-
mine whether there has been a denial of access to records, whether
any claim of exemption is valid, and the scope and application of an
exemption if relevant to the requested information. The court may
choose to review withheld documents in camera (without counsel or
parties present) or require the appointment of a special master to ac-
complish this task. See e.g., Daily Gazette Co. Inc. v. W. Va. Development
Office, 198 W.Va. 563, 482 S.E.2d 180 (1996). Other provisions of the
Freedom of Information Act, such as the limitations on fees charged
for copying, time limits for responding to requests, and a determina-
tion of whether the petitioner is entitled to an award of attorneys’ fees,
may also be addressed.

5. Pleading format.

The complaint need only contain a “short and plain” statement of
your claim. If it seeks injunctive relief, it must be verified. Describe
the contents of the request, and state when and to whom the request
was made. Recount the reasons (if any) given for its denial. Invoke the
FOIA, as well as the state constitution and common law, if applicable,
as the legal basis for your claim. If either your request or the denial is
in writing, attach a copy to the complaint. The most important thing
is to clearly identify the information to which you were denied access.

6. Time limit for filing suit.

There is no time limit under the FOIA for filing suit. As a practi-
cal matter, however, a new request to the agency would be advisable
if there has been a long delay, at least if there is reason to believe that
any circumstances prompting the initial denial might have changed.
When an agency fails to respond to a request for information within
the five “working days” time period allocated by the FOIA, in accord
with the federal FOIA, such inaction will likely be treated by West
Virginia courts as a judicially reviewable denial of disclosure. Request-
ers should be cautious about immediately rushing to court, however,
without developing a more extensive written record. It is advisable to
send at least one follow-up letter to the non-responding public body
emphasizing that it has failed to meet the statutory deadline for a re-
sponse and warning that should the body fail to respond promptly
the requester may seek a court order, thus exposing the public body
to an award of attorneys fees and costs. One caveat to this suggestion
applies when there is an urgent need to review such documents in an
expeditious fashion; when time of disclosure is of the essence, one may
be justified in going directly to court without further contacts. Such
action should, however, be the rare exception and not the rule.

One statute, W. Va. Code § 16-20-11a, establishes a 30-day time
limit for filing a notice of appeal with the Air Pollution Control Com-
mission in the event that body withholds records. Although it is un-
clear whether this time limit would apply to a request made under
the FOIA, prudence would dictate filing the notice within the 30-day
limit, if possible.

7. What court.

Suits seeking access to records under the Freedom of Information
Act ordinarily must be brought “in the circuit court in the county
where the public record is kept.” W. Va. Code § 29B-1-3(4).

8. Judicial remedies available.

The Freedom of Information Act specifically authorizes declaratory
and injunctive relief. These same remedies are available if the records
are sought under a common law right of access or the constitutional
open courts mandate, and the complaint should invoke all applicable
bases for relief.

In extraordinary situations, where the statutory FOIA procedures
are for some reason inadequate, or where the claim to access is based
upon the constitution or common law, it is possible to bypass the
circuit courts and instead seek a writ of mandamus directly from the
Supreme Court of Appeals. Mandamus, which is used to command
a public official to perform his legal duty, was the primary method
of enforcing access rights at common law. Today, its only particular
advantage is the immediate access it provides to the Supreme Court
of Appeals.

In most cases, however, the circuit court proceeding will be a pre-
requisite to review by the Supreme Court of Appeals. In Sattler v.
Holliday, supra, the Supreme Court rejected a petition for a writ of
mandamus seeking access to a prosecutor’s records, because the circuit
court proceedings provided by the FOIA had been bypassed without
any compelling reason.

9. Litigation expenses.

In the most significant amendment to the Freedom of Information
Act since its enactment, the 1992 legislature provided that “[a]ny per-
son who is denied access to public records requested pursuant to this
article and who successfully brings a suit filed pursuant to [the FOIA]
shall be entitled to recover his or her attorney fees and court costs
from the public body that denied him or her access to the records.” W.
Va. Code § 29B-1-7. The Supreme Court of Appeals of West Virginia
recently interpreted the attorney fee provision of the FOIA, W.Va.
Code § 29B-1-7, which provides that “[a]ny person who is denied ac-
cess to public records required pursuant to this article and who suc-
cessfully brings a suit filed pursuant to [the FOIA] to recover his or her
attorney fees and court costs form the public body that denied him or
her access to the records.”

There has been only one case in which the West Virginia Supreme
Court has addressed the issue of entitlement to a statutory attorneys
fees award under the FOIA; that decision however, provides compre-
hensive guidance on the subject. In Daily Gazette Co. Inc. v. W. Va.
Development Office, 206 W.Va. 51, 521 S.E.2d 543 (1999), a newspaper
corporation filed a FOIA suit against the West Virginia Development
Office seeking disclosure of public records. On remand from the Su-
preme Court of Appeals, 198 W.Va. 563, 482 S.E.2d 180, the circuit
court entered an order awarding attorney fees to the newspaper, and
the Development Office appealed.

The court held in syllabus point 6 of Daily Gazette that “[t]he plain
language of W. Va. Code § 29B-1-7 (1992) (Repl.Vol.1998) requires
an award of attorney fees to a person who has made a request for pub-
lic records under the West Virginia Freedom of Information Act, W.
Va.Code § 29B-1-1, et seq., whose request for such records has been
denied by the public body controlling such records, and who has ‘suc-
cessfully brlought] a suit’ for the disclosure of the requested records
pursuant to W. Va. Code § 29B-1-5 (1977) (Repl.Vol.1998).”

The court further held in syllabus point 7 of Daily Gazette that:

[flor a person to have brought a suit for the disclosure of pub-
lic records under the West Virginia Freedom of Information Act
(FOIA), as permitted by W. Va. Code § 29B-1-5 (1977) (Repl.
Vol.1998), so as to entitle him/her to an award of attorney fees for
‘successfully’ bringing such suit pursuant to W. Va. Code § 29B-
1-7 (1992) (Repl.Vol.1998), he/she need not have prevailed on
every argument he/she advanced during the FOIA proceedings
or have received the full and complete disclosure of every public
record he/she wished to inspect or examine. An award of attor-
ney fees is proper even when some of the requested records are
ordered to be disclosed while others are found to be exempt from
disclosure or are released in redacted form. In the final analysis,
a successful FOIA action, such as would warrant an award of at-
torney fees as authorized by W. Va. Code § 29B-1-7, is one which
has contributed to the defendant’s disclosure, whether voluntary
or by order of court, of the public records originally denied the
plaindiff.
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Id. 'The court also held that: (1) corporation was a “person” entitled
to award of attorney fees under the FOIA, even though it did not suc-
ceed in every one of its requests for disclosure; (2) circuit court acted
within its discretion in awarding full amount of attorney fees request-
ed by corporation, even though corporation did not obtain the full
measure of relief sought or prevail upon every contention it raised;
and (3) rules established for award of attorney fees in mandamus pro-
ceedings do not apply to FOIA actions.

Even if the plaintiff’s success is due to the agency’s capitulation prior
to a ruling by the court, or to a settlement after suit is filed, he is en-
titled to an award of attorney fees, unless the settlement agreement
specifically precludes such a claim. Jordan v. National Grange Mutual
Insurance Co., 183 W. Va. 9, 393 S.E.2d 647 (1990).

In addition to attorneys’ fees, a successful plaintiff in a Freedom of
Information Act suit is entitled to have court costs paid by the public
body that has unlawfully withheld information. Smith v. Bradley, 223
W.Va. 286, at 293, 673 S.E.2d 500, at 507 (2007).

a. Attorney fees.

Reasonable attorney fees may be awarded to successful FOIA plain-
tiffs. Daily Gazette Co. Inc. v. W.Va. Development Office, 206 W.Va. 51,
521 S.E.2d 543 (1999). West Virginia Code § 29B-1-7 provides:

Any person who is denied access to public records requested pur-
suant to this article and who successfully brings a suit filed pursu-
ant to section five of this article shall be entitled to recover his or
her attorney fees and court costs from the public body that denied
him or her access to the records.

In Swmith v. Bradley, the Court outlined the rules relating to eligibil-
ity and entitlement for an award of statutory attorney fees:

Under § 29B-1-7 the successful FOIA Plaintiff need not have
prevailed on every argument he/she advanced during the FOIA
proceedings or have received the full and complete disclosure
of every public record he/she wished to inspect or examine. An
award of attorney’s fees is proper even when some of the request-
ed records are ordered to be disclosed while others are found to
be exempt from disclosure or are released in redacted form. In the
final analysis, a successful FOIA action, such as would warrant an
award of attorney’s fees as authorized by W. Va.Code § 29B-1-7,
is one which has contributed to the defendant’s disclosure, wheth-

er voluntary or by order of court, of the public records originally
denied the plaintiff.

Smith v. Bradley, 223 W.Va. 286, at 292, 673 S.E.2d 500, at 506
(2007), citing, Daily Gazette Co. Inc. v. WVa. Development Office, 206
W.Va. 51, 521 S.E.2d 543 (1999).

b. Court and litigation costs.

Court costs may be awarded to successful FOIA plaintiffs. Swith v.
Bradley, 223 W.Va. 286, at 293, 673 S.E.2d 500, at 507 (2007).

10. Fines.

A “willful” violation of the Freedom of Information Act by a custo-
dian of public records is a misdemeanor, punishable by a fine of “not
less than two hundred dollars nor more than one thousand dollars. W.
Va. Code § 29B-1-6.

11. Other penalties.

Imprisonment in the county jail for not more than twenty days is an
alternative sanction that, in lieu of or in addition to a fine, may be im-

posed in the courts’ discretion. W. Va. Code § 29B-1-6. Once a circuit
court has ordered production of documents or disclosure of informa-
tion, noncompliance with the order of the court may be punished as
contempt of court. W. Va. Code § 29B-1-5(2).

12. Settlement, pros and cons.

At some point in an FOIA suit, particularly if the inevitable delay
renders the request moot, it may seem the cost of continuing the pro-
ceeding exceeds the value of any possible victory. In other cases, it may
become apparent that a full victory is unlikely. In either circumstance,
the possibility of a settlement should be considered.

In determining whether settlement is advisable, the two most im-
portant factors to consider are (a) the likelihood that the same issues
will arise in future access requests, and (b) the likelihood the court
ultimately will rule in your favor if you persist in the suit.

A formal settlement which includes the public body’s agreement
to disclose certain information will have some practical precedential
value, at least for other requests made of the same body, particularly
since the terms of every such settlement agreement becomes a public
record. Daily Gazette v. Withrow, supra. However, a favorable court
decision obviously is much more likely to insure future requests are
granted.

Conversely, an unfavorable court decision will have a more detri-
mental effect than an unfavorable settlement. Unless one is prepared
to appeal an adverse ruling by the circuit court, even a mediocre settle-
ment agreement generally is preferable to an adverse ruling.

E. Appealing initial court decisions.
1. Appeal routes.

The only appeal route from an adverse circuit court ruling in a
FOIA suit is to the West Virginia Supreme Court of Appeals.

2. Time limits for filing appeals.

The losing party has four months from the entry of the circuit
court’s ruling to appeal to the state Supreme Court.

3. Contact of interested amici.

The Reporters Committee for Freedom of the Press has a substan-
tial interest in reporters’ rights of access to government information
and frequently files friend-of-the-court briefs for open records issues
when they are being considered at the highest appeal level in the state.
Other news organizations and associations within the state also may
want to support your position by filing amicus briefs, since any decision
in your case will affect them all. The West Virginia Supreme Court of
Appeals generally welcomes amicus briefs from other interested parties
and appears to give them full consideration.

F. Addressing government suits against disclosure.

In re Charleston Gazette FOIA Request, a City refused to release to
a newspaper certain payroll records of police officers 222 W.Va. 771,
671 S.E.2d 776 (W.Va. 2008), After refusing to disclose the requested
records, the City sought a declaratory judgment. The Supreme Court
of Appeals confirmed that a public body may seek a declaratory judg-
ment as a means of vindicating its’ authority to withhold records made
exempt by FOIA or other statute. In the case, however, the Court
decided on the merits that the City had erred in failing to disclose the
payroll records requested by the newspaper.
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Open Meetings

I. STATUTE -- BASIC APPLICATION.

Generally speaking, the coverage provisions of the Act are written
in broad terms consistent with the Legislature’s intent to give all mem-
bers of the public as much access to meetings held by their govern-
mental representatives as possible. To provide this expansive coverage,
the Legislature has chosen general language as opposed to specific
language naming each public agency subject to the provisions of the
Open Meetings Act.

The general term “public agency,” for example, is used to cover
practically any governmental agency or council. Therefore, in the fol-
lowing discussion concerning the Act’s application, the conclusions
reached usually are based upon the fact the particular agency, person,
or level of government falls within the broad language of the statute.
Where a specific provision in the Open Meetings Act addresses a par-
ticular situation, it will be noted.

A. Who may attend?

Any member of the public may attend a meeting subject to the
Open Meetings Act.

B. What governments are subject to the law?

All levels of government, ranging from a city council to the State
Legislature, fall within the general term “public body” used in the Act.
The requirements of the statute apply to “this state or any political
subdivision.” W. Va. Code § 6-9A-2(6). Courts and family law masters
are specifically excluded.

C. What bodies are covered by the law?

The Open Meetings Act applies to the meetings of every “govern-
ing body” of “any public agency.” W. Va. Code § 6-9 A-2 (3). The
1999 amendments to the Open Meetings Act replaced the term “pub-
lic body” with “public agency.” A public agency is defined as follows:

[A]lny administrative or legislative unit of state, county or mu-
nicipal government, including any department, division, bureau,
office, commission, authority, board, public corporation, section,
committee, subcommittee or any other agency or subunit of the
foregoing, authorized by law to exercise some portion of execu-
tive or legislative power. The term “public agency” does not in-
clude courts created by article eight of the West Virginia consti-
tution or the system of family law masters created by article four
[§§ 48A-4-1 et seq., repealed], chapter forty-eight-a of this code.

W. Va. Code § 6-9A-2(6). (The 1978 amendment to this statute re-
moved “any political party executive committee” from the definition
of “public body.”) See Hamrick v. Charleston Area Medical Center; Inc.,
220 W, Va. 495, 499, at 648 S.E.2d 1, at 5 (W. Va. 2007). In Hamrick,
the West Virginia Court stated that the “1999 changes to the defini-
tional section of the Open Government Act changed the term “public
body” to “public agency;” this change does not seem to have made any
substantive difference.”

A “governing body” consists of “the members of any public agency
having the authority to make decisions for or recommendations to a
public agency on policy or administration, the membership of a gov-
erning body consists of two or more members.” W. Va. Code § 6-9A-
2(3).

1. Executive branch agencies.

Since the Open Meetings Act applies only to proceedings of the
“governing body” of a public agency, defined as entities with two or
more members, individual executives such as a governor or mayor are
not covered by the statute. This conclusion simply means a governor
can meet with his staff without being required to open such a meeting
to the public. However, where the mayor is acting in connection with

a city council meeting, he becomes part of a public agency and the
meeting would be covered by the Open Meetings Act.

No executive branch agencies are specifically excluded from the
statute’s coverage.

2. Legislative bodies.

The Act applies to all legislative bodies, such as the State Legisla-
ture or a city council. A 1993 amendment to the statute provides that
“a governing body of the Legislature is any standing, select or special
committee, except the commission on special investigations, as deter-
mined by the rules of the respective houses of the legislature.”

3. Courts.

The Open Meetings Act excludes courts from its coverage. In the
definition of public agency, it is stated that such term “does not in-
clude courts created by article eight of the West Virginia constitution
or the system of family law masters created by article four [§ § 48A-
4-1 et seq., repealed], chapter forty-eight-a of this code.” This exclu-
sion does not mean courts are permitted to meet in secret. Courts are
required by Article III, Section 17 of the West Virginia Constitution
to be open to the public.

The public’s right of access to judicial proceedings — civil and crim-
inal, trial and pretrial — under the state constitution is even greater
than the access rights provided by the federal constitution. E.g., State
ex rel. Herald Mail Company v. Hamilton, 165 W. Va. 103, 267 S.E.2d
544 (1980). The state Supreme Court’s decisions in Daily Gazette v. W,
Va. State Bar, supra, and Daily Gazette v. W. Va. Board of Medicine, supra,
discussed in the Foreword and below, have extended constitutional ac-
cess requirements to all public bodies exercising quasi-judicial powers.

4. Nongovernmental bodies receiving public funds or
benefits.

As noted in the previous sections, the Open Meetings Act’s cover-
age depends upon whether a “governing body” of a “public agency” is
involved. Public agencies include “[A]ny administrative or legislative
unit of state, county or municipal government, including any depart-
ment, division, bureau, office, commission, authority, board, public
corporation, section, committee, subcommittee or any other agency
or subunit of the foregoing, authorized by law to exercise some por-
tion of executive or legislative power.”

Nongovernmental bodies with no connection or agency relation-
ship with government, by definition, are not public agencies and
therefore not subject to the Act. However, it could be argued that
public funding creates an agency relationship between the nongovern-
mental body and government sufficient to make it subject to the stat-
ute, particularly if the organization is performing a public function.
Any conclusion concerning whether a nongovernmental body which
receives public funds is subject to the Open Meetings Act would have
to be based upon the facts of the particular case.

It should be noted that even though a particular agency or com-
mittee may not fall within the definition of public agency, the Legis-
lature, through additional legislation, could mandate that a nonpublic
body be required to abide by the Act. For example, the Legislature
has required hospitals owned or operated by nonprofit corporations,
nonprofit associations, or local governmental units to be open to the
public “in the same manner and to the same extent as required of
public bodies in [the Open Meetings Act].” W. Va. Code § 16-5G-2
(1982). This openness requirement is based primarily on the fact these
hospitals receive either public funds or special benefits under state tax
laws, and that there is an obvious and significant public interest in
their operations.

5. Nongovernmental groups whose members include
governmental officials.

The question regarding the applicability of the Open Meetings Act
to a nongovernmental group whose members include governmental
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officials is simply whether the inclusion of these governmental officials
is sufficient to make the group an agency of government. The argu-
ment for coverage would be stronger if the governmental officials are
acting within this nongovernmental group in their official, rather than
private, capacities. Again, any conclusion regarding the coverage of
the Open Meetings Act in this situation would have to be based upon
the facts of the particular case.

6. Mult-state or regional bodies.

Where a multistate or regional body holds a meeting in this state,
the threshold question is whether it is a “public agency” under the
Open Meetings Act. The statute’s definition of public agency is lim-
ited to agencies of government in this state, whether it be on the local,
county, or state level of government. The fact that the membership of
these two bodies is not limited to this state, but includes other states,
seems to preclude the Act from being applied to the entire multistate
or regional body. However, to the extent a multistate or regional body
consists in part of state representatives who form a public agency with-
in the larger organization, this West Virginia public agency would be
subject to the Act.

7. Advisory boards and commissions, quasi-
governmental entities.

The Open Meetings Act’s definition of a “public agency” — as
“[Alny administrative or legislative unit of state, county or munici-
pal government, including any department, division, bureau, office,
commission, authority, board, public corporation, section, commit-
tee, subcommittee or any other agency or subunit of the foregoing,
authorized by law to exercise some portion of executive or legislative
power.” W. Va. Code § 6-9A-2. In addition, the statute’s definition of
“governing body” specifically includes entities whose function is “to
make decisions for or recommendations to a public agency on policy
or administration.”

8. Other bodies to which governmental or public
functions are delegated.

The public agency definition also is broad enough to cover other
bodies to which governmental or public functions are delegated. As
with most of these categories, any conclusion concerning the appli-
cability of the Open Meetings Act depends upon the particular facts.

9. Appointed as well as elected bodies.

Whether an agency is appointed or elected makes no difference un-
der the Open Meetings Act as long as it is a public agency.

D. What constitutes a meeting subject to the law.

What constitutes a meeting was extensively addressed by the West
Virginia Supreme Court of Appeals in McComas v. Fayette County
Board of Education, 197 W. Va. 88,475 S.E.2d 280 (1996). In that case,
persons opposed to a county plan for school consolidations challenged
a gathering of four of the five members of the county board of educa-
tion. In holding it was a meeting and thus subject to the state’s Open
Meetings Act, the court was not persuaded that those attending did
not plan on the others showing up, that no formalities were followed,
that no votes were taken or resolutions adopted, or that no one voiced
an opinion on the proposed plans.

The 1999 amendments to the Open Meetings Act, however, modi-
fied the statutory definition. The amendment of that definition was
prompted, in part, by adverse reaction to the court’s holding in Mc-
Comas. The amendment provides:

“Meeting,” means the convening of a governing body of a public
agency for which a quorum is required in order to make a decision
or to deliberate toward a decision on any matter that results in an
official action. Meetings may be held by telephone conference or
other electronic means. The term meeting does not include:

(A) Any meeting for the purpose of making an adjudica-
tory decision in any quasi-judicial, administrative or court of

claims proceeding;
(B) Any on-site inspection of any project or program;
(C) Any political party caucus;

(D) General discussions among members of a govern-
ing body on issues of interest to the public when held in a
planned or unplanned social, educational, training, informal,
ceremonial or similar setting, without intent to conduct pub-
lic business even if a quorum is present and public business is
discussed but there is no intention for the discussion to lead
to an official action; or

(E) Discussions by members of a governing body on lo-
gistical and procedural methods to schedule and regulate a
meeting.

W. Va. Code § 6-9A-2 (4).

The 1999 amendments to the Act added subsection (4) (D) to the
list of activities that do not fall within the definition of “meeting.”
Moreover, those amendments added a definition of the term “official
action” which bears on the meaning of subsection (4) (D). “’Official
action” means action taken by virtue of power granted by law, ordi-
nance, policy, rule, or by virtue of the office held.”

While the amended definition of “meeting” and the new definition
of “official action” offer explicit additional legislative guidance as to
the scope of the term, the extent to which the amendment modifies
the court’s holding in McComas is not at all clear. It seems obvious,
at least, that the new definition narrows the potential breadth of the
court ruling insofar as it relates to application of the Act to discussions
between public officials in informal settings. There has not yet been a
judicial opinion interpreting the amended term.

In Foundation For Living v. The Cabell-Huntington, 214 W. Va. 818,
591 S.e.2d 744 (2003) the West Virginia Supreme Court held that a
lower court finding of fact that a meeting held by the Cabell-Hun-
tington Board of Health to discuss a proposed non-smoking ordinance
was for educational purposes and did not violate the open meetings
act. The meeting at issue fell within the exception for “general discus-
sions among members of a governing body on issues of interest to the
public when held in a planned or unplanned . . . educational, training
... or similar setting, without intent to conduct public business even
if a quorum is present and public business is discussed but there is no
intention for the discussion to lead to official action . . ..” W. Va. Code
§ 6-9A-2(4)(D).

1. Number that must be present.

a. Must a minimum number be present to
constitute a “meeting”?

A meeting is defined as “the convening of a governing body of a
public agency for which a quorum is required in order to make a deci-
sion or to deliberate toward a decision on any matter which results in
official action.” The term “does not include (A) Any meeting for the
purpose of making an adjudicatory decision in any quasi-judicial, ad-
ministrative or court of claims proceeding; (B) Any on-site inspection
of any project or program; (C) Any political party caucus; (D) General
discussions among members of a governing body on issues of interest
to the public when held in a planned or unplanned social, educational,
training, informal, ceremonial or similar setting, without intent to
conduct public business even if a quorum is present and public busi-
ness is discussed but there is no intention for the discussion to lead to
an official action; or (E) Discussions by members of a governing body
on logistical and procedural methods to schedule and regulate a meet-
ing.” W. Va. Code § 6-9A-2(4). Subsections (D) and (E) were added
by the 1999 amendments.

“Quorum” is defined as “a simple majority of the constituent mem-
bership of a governing body.” W. Va. Code § 6-9A-2(7). In Appala-

chian Power, supra, the West Virginia Supreme Court interpreted these
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two provisions to mean a meeting is subject to the Open Meetings
Act only if the convening is for the purpose of making a decision or
deliberating toward a decision, and if some statute or rule requires a
quorum as a prerequisite to convening. However, while the court’s
opinion in McComuas clearly broadened the definition of “meeting,”
the continued viability of McComas’ interpretation of the breadth of
the term “meeting” is questionable; the new definition most certainly
narrows the scope of the term from that identified in McComas.

Also, the quorum requirement need not be explicit. In Comzmon
Cause v. Tomblin, 186 W. Va. 537, 413 S.E.2d 358 (1991), the court
reviewed the state Legislature’s process of preparing an annual “bud-
get digest,” which by statute must be “prepared at the direction of and
approved by members of the conferees committee on the budget.”
The court held the statute “contemplates preparation of the Budget
Digest by the entire Conferees Committee on the Budget (or a quo-
rum thereof),” and that the process therefore must comply with the
Open Meetings Act.

b. What effect does absence of a quorum have?

The absence of a quorum at a meeting has the effect of preventing
the public agency from either deliberating toward or making a deci-
sion, but does not affect whether the provisions of the Open Meetings
Act apply.

2. Nature of business subject to the law.

a. “Information gathering” and “fact-finding”
sessions.

There is no specific provision in the Act excluding meetings involv-
ing information gathering or fact-finding. However, in defining the
word “meetings,” the statute specifically excludes “(A) any meeting for
the purpose of making an adjudicatory decision in any quasi-judicial,
administrative or court of claims proceeding, (B) any on-site inspec-
tion of any project or program, (C) any political party caucus,” (D)
General discussions among members of a governing body on issues
of interest to the public when held in a planned or unplanned social,
educational, training, informal, ceremonial or similar setting, with-
out intent to conduct public business even if a quorum is present and
public business is discussed but there is no intention for the discus-
sion to lead to an official action; or (E) Discussions by members of a
governing body on logistical and procedural methods to schedule and
regulate a meeting. W. Va. Code § 6-9A-2(4). But whether these ex-
emptions would apply would depend on the facts. McCormas indicates
that information gathering and fact-finding are important precursors
to decision making, and such meetings may be subject to the Open
Meetings Act. Even in the case of an adjudicatory hearing conducted
by quasi-judicial agencies, under the State Bar and Board of Medicine
decisions there is a constitutional right of access to “all reports, re-
cords, and non-deliberative materials introduced at such hearings, in-
cluding the record of the final action taken.” Daily Gazette v. W. Va.
Board of Medicine, 352 S.E.2d at 70, quoting Daily Gazette v. W. Va. State
Bar, supra, Syllabus pt. 5.

b. Deliberations toward decisions.

The Open Meetings Act does not mention deliberations toward
decisions. Before McComuas, supra, the West Virginia Supreme Court
had held that deliberations toward decisions constitute an adjudica-
tory session, exempt from the Act under W. Va. Code § 6-9A-2(4)
(Appalachian Power, supra) and deliberations seemed to be exempt from
the public’s constitutional right of access to adjudicatory proceedings
under the State Bar and Board of Medicine decisions. However, the
Supreme Court was moving toward interpreting the Open Meetings
Act to require public scrutiny of some of the deliberative processes
of government in Common Cause of W. Va. v. Tomblin, supra. There,
the court ruled that the process by which the Legislature’s Conferees
Committee on the Budget prepares an informal but influential bud-
get “digest” setting forth its view of the specific purposes for which
general appropriations should be used, must comply with the Open
Meetings Act. The court noted that the contents of the digest are

the result of “various compromises and agreements [which] emerge
from myriad negotiations” by legislators and ruled that this process of
negotiation and compromise must be open to public view. Not only
must the digest be approved in public meetings, the court held, but the
Conferees Committee must create and maintain for public inspection
“memoranda of the negotiations, compromises and agreements or au-
dio recordings of committee or subcommittee meetings where votes
were taken or discussions had that substantiate the material which is
organized and memorialized in the Budget Digest.” Id., Syllabus pt. 5.
McComas, supra, makes clear that such meetings may be subject to the
Open Meetings Act.

3. Electronic meetings.

a. Conference calls and video/Internet
conferencing.

A 1999 amendment to the Open Meetings Act definition of “meet-
ing” explicitly states, “meetings may be held by telephone conference
or other electronic means.” W. Va. Code § 6-9A-2(4) Most state agen-
cies provide a conference call number to facilitate participation in the
meeting by its members and electronic attendance by members of the
public. The 800 access number is often printed in the state register.

If a government body meeting were held via electronic means such
as email, text or instant messaging, social media. or online discussion
boards it would be subject to the requirements of the Open Meetings
Law.

b. E-mail.

There have been no reported meetings conducted via computer,
whether by way of an online chat or through e-mail.

c. Text messages.

There have been no reported meetings conducted using text mes-
saging.

d. Instant messaging.

There have been no reported meetings conductedvia instant mes-
saging.

e. Social media and online discussion boards.

There have been no reported meetings conducted using social me-
dia or online discussion boards.

E. Categories of meetings subject to the law.
1. Regular meetings.
a. Definition.

As noted previously, a meeting is “the convening of a governing
body of a public agency for which a quorum is required in order to
make a decision or to deliberate toward a decision on any matter
which results in an official action. The term does not include (A) any
meeting for the purpose of making an adjudicatory decision in any
quasi-judicial, administrative or court of claims proceeding, (B) any
on-site inspection of any project or program, (C) any political party
caucus, (D) General discussions among members of a governing body
on issues of interest to the public when held in a planned or unplanned
social, educational, training, informal, ceremonial or similar setting,
without intent to conduct public business even if a quorum is pres-
ent and public business is discussed but there is no intention for the
discussion to lead to an official action; or (E) Discussions by members
of a governing body on logistical and procedural methods to schedule
and regulate a meeting.” W. Va. Code § 6-9A-2(4).

b. Notice.
(1). Time limit for giving notice.

The Open Meetings Act requires that, except in emergencies, state
executive agencies must give notice of their meetings “at least five days
prior to the date of the meeting”:
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Each governing body of the executive branch of the state shall file
a notice of any meeting with the secretary of state for publication
in the state register. Each notice shall state the date, time, place
and purpose of the meeting. Each notice shall be filed in a man-
ner to allow each notice to appear in the state register at least five
days prior to the date of the meeting.

W. Va. Code § 6-9A-3. In the event of “an emergency requiring im-
mediate official action,” these executive agencies “may file an emer-
gency meeting notice at any time prior to the meeting.” Id.

The Act does not prescribe any particular time limit for giving no-
tice of the meetings of other public bodies. Instead, the applicable
time limit is established by each such agency, whose governing body
is required to promulgate rules providing for notice of meetings to
be made “in advance . . . except in the event of an emergency requir-
ing immediate official action.” Id. In the cases of state agencies, these
regulations must be filed in the office of the Secretary of State and
published in the state register.

(2). To whom notice is given.

For most public bodies, the Act simply states that advance notice of
a meeting must be given “to the public and news media.” Id. Again, the
statute requires the governing body of each public agency to promul-
gate rules establishing specific notice provisions. However, as noted
above, the Act provides a special rule for the governing bodies of the
executive branch of the state, which are required to “file a notice of
any meeting with the secretary of state for publication in the state
register.” Id.

(3). Where posted.

Except for the requirement that state executive agencies file notice
of their meetings with the secretary of state for publication in the state
register, the statute does not state where notice of meetings must be
posted. The Attorney General has advised that posting a notice on the
courthouse door will fulfill the requirements of the statute for county
commission meetings, Op. Aty Gen., June 23, 1978, and that all state
agencies should, at a minimum, file notice with the Secretary of State.
Op. Att’y Gen., Nowv. 20, 1978.

(4). Public agenda items required.

There are no provisions in the Open Meetings Act specifying agen-
da items that must be included in the notice of a public agency’s regu-
lar meetings. However, the notice of any special meeting must include
the purpose of the meeting. W. Va. Code § 6-9A-3.

(5). Other information required in notice.

The contents of the notice are left up to the governing body to
determine when it promulgates its notice regulations. At a minimum,
the Act requires the notice to state the date, time, place and agenda of
regular meetings, and the time, place and purpose of special meetings.
Every notice given by the governing bodies of the executive branch
of the state must include the time, place and purpose of the meeting.
Notice of the agenda of a meeting is required of all governing bodies;
when the governing body of the state government’s executive branch
is required to file a notice of a meeting with the secretary of state in-
cluding the date, time, place and the “purpose” of the meeting rather
than its agenda.

(6). Penalties and remedies for failure to give
adequate notice.

Although the Open Meetings Act does not spell out the notice
requirements for most public bodies, it does include a very specific
penalty for the failure to provide adequate notice in accordance with
the statute. Where an “adversely affected party” files a petition chal-
lenging the public agency’s action, any court of competent jurisdiction
“may invalidate any action taken at any meeting for which notice did
not comply” with the notice requirements of the Act. W. Va. Code §
6-9A-3.

The impact of this provision can be significant. In Werzel County
Solid Waste Authority v. W. Va. Division of Natural Resources, 184 W.
Va. 482,401 S.E.2d 227 (1990), a landfill company’s permit to dispose
of large quantities of waste material was invalidated. After years of
litigation, the permit issue was decided on the basis of a circuit judge’s
ruling that the county commission’s approval of the permit at a meet-
ing was invalid, because the commission had failed to give adequate
notice that the permit would be considered, as required by the Open
Meetings Act.

Further, it is a criminal misdemeanor offense for any member of a
public or governmental body to willfully and knowingly violate the
provisions of the act. Upon conviction, a fine of not less than one
hundred dollars nor more than five hundred dollars may be imposed.
The 1999 amendments deleted the optional sanction of imprisonment
in the county jail for not more than ten days. W. Va. Code § 6-9A-7.

c.  Minutes.
(1). Information required.

Every public agency is required to maintain minutes of its meet-
ings, which must include at least: (a) the date, time and place of the
meeting; (b) the name of each member of the governing body present
and absent; (c) all motions, proposals, resolutions, orders, ordinances
and measures proposed, the name of the person proposing the same
and their disposition; and (d) the results of all votes and, upon the
request of a member, the vote of each member, by name. W. Va. Code
§ 6-9A-5.

In addition, a 1993 amendment requires public bodies to record in
their minutes any court order which compels compliance or enjoins
non-compliance with the Open Meetings Act, or which annuls a deci-
sion made in violation of the Act. W. Va. Code § 6-9A-6.

(2). Are minutes public record?

The minutes of open meetings are public records and must be made
available to the public within a reasonable time after the meeting is
held. W. Va. Code § 6-9A-5. Any tape recording made of the meeting
also is a public record. Veltri v. Charleston Urban Renewal Authority,
supra.

2. Special or emergency meetings.
a. Definition.

An emergency meeting is defined simply as a meeting required to be
held because “immediate official action” is required.

b. Notice requirements.
(1). Time limit for giving notice.

The governing bodies of the executive branch of the state in the
event of an emergency requiring immediate official action “may file
an emergency meeting notice at any time prior to the meeting.” W.
Va. Code § 6-9A-3. The time limit for giving notice of an emergency
meeting is not stated with regard to other public bodies, which must
promulgate their own notice rules. Id.

(2). To whom notice is given.

The Open Meetings Act does not state to whom notice of an emer-
gency meeting is to be given. The governing bodies of the executive
branch of the state presumably would file the notice of an emergency
meeting with the Secretary of State.

(3). Where posted.

The posting of an emergency notice for most public bodies would
depend upon their own rules. It is not clear under the Open Meetings
Act where the notice of an emergency meeting filed by a governing
body of an executive branch of the state would be posted since there
probably would not be time for such notice to be published in the state
register.
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(4). Public agenda items required.

In the case of emergency meetings held by executive agencies of
state government, the notice must include the purpose of the meeting.
There is nothing in the Act specifying the agenda items that must be
included in the emergency meeting notices of other public bodies, but
the provision that notice of all “special” meetings include the purpose
presumably would apply to emergency meetings also.

(5). Other information required in notice.

For most public bodies, there is no particular information required
to be included in the notice of an emergency meeting. The notice of
an emergency meeting filed by the governing bodies of the executive
branch of the state must include “the date, time, place and purpose of
the meeting and the facts and circumstances of the emergency.”

(6). Penalties and remedies for failure to give
adequate notice.

The penalties and remedies described above in reference to general
notice requirements of the Open Meetings Act also apply to emer-
gency meetings.

c. Minutes.

Emergency meetings are subject to the same requirements as any
other meetings with respect to maintaining, and granting public ac-
cess to minutes.

3. Closed meetings or executive sessions.
a. Definition.

An executive session is “any meeting or part of a meeting of a gov-
erning body which is closed to the public.” W. Va. Code § 6-9A-2(2).
The Act specifies twelve topics that may be considered in such a closed
session, and these are discussed later in this outline. No decision may
be made in an executive session. W. Va. Code § 6-9A-4 (a).

b. Notice requirements.
(1). Time limit for giving notice.

The Open Meetings Act does not require any formal written notice
be given before a public agency may go into executive session. Before
a regular, special or emergency meeting can be closed, the presiding
officer of the governing body must first identify the authorization un-
der the statute for holding an executive session and present the issue
to the governing body and to the general public. The governing body
must approve of the closure by majority vote. W. Va. Code § 6-9A-4.

(2). To whom notice is given.

The presiding officer is required to announce to the other members
of the governing body and the general public that the public agency
is going to go into executive session and to provide the authority for
doing so.

(3). Where posted.

There is no requirement for posting the notice of an executive ses-
sion. Under the statute, the presiding officer simply can give notice
orally during the course of the meeting.

(4). Public agenda items required.

There is no requirement for particular public agenda items to be
included in the presiding officer’s request to go into executive session.
However, since the request must specify the justification for a closed
session, it necessarily must give some description of the items to be
discussed.

(5). Other information required in notice.

There is no other information required in the request for an execu-
tive session.

(6). Penalties and remedies for failure to give
adequate notice.

The Open Meetings Act does not provide any penalties for failing
to follow the rules set out for going into executive session. The Act
does provide that the public agency cannot make any decision in ex-
ecutive session; therefore any decision reached in such a closed meet-
ing would be voidable.

c.  Minutes.
(1). Information required.

The Act’s 1999 amendments appear to exempt minutes of executive
sessions from public disclosure; the amendment appears to presume
that such minutes will be prepared. Provision is made for the later dis-
closure of that portion of executive session minutes when they contain
reference to confidential settlement and other matters that are later
rendered non-confidential by subsequent action.

(2). Are minutes a public record?

The 1999 amendments indicate that the official minutes of the exec-
utive session need not be made available to the public. W. Va. Code §
6-9A-5. If an agency makes an informal written record of a discussion
held in a closed executive session, these notes also probably are exempt
from the Freedom of Information Act. Op. Att’y Gen., July 17, 1986.

d. Requirement to meet in public before closing
meeting.

An initial public session, during which the presiding officer presents
the justification for closure and the body votes on the issue, is a pre-
requisite to any executive session. W. Va. Code § 6-9A-4.

e. Requirement to state statutory authority for
closing meetings before closure.

The presiding officer of a governing body must publicly state the
authority under the Act for requesting the governing body go into
executive session. 1.

f. Tape recording requirements.

The Open Meetings Act does not require a public agency to tape
record either the regular meeting or meetings held in executive ses-
sion. However if such a tape were made at an open meeting, it would
constitute a public record under the Freedom of Information Act. Vel-
tri v. Charleston Urban Renewal Authority, supra.

F. Recording/broadcast of meetings.

The 1999 amendments to the Open Meetings Act add a provision
regarding the allowance of radio and television recordings. That sec-
tion provides:

(a) Except as otherwise provided in this section, any radio or tele-
vision station is entitled to broadcast all or any part of a meeting
required to be open.

(b) A public agency may regulate the placement and use of equip-
ment necessary for broadcasting, photographing, filming or record-
ing a meeting, so as to prevent undue interference with the meeting.
The public agency shall allow the equipment to be placed within the
meeting room in such a way as to permit its intended use, and the or-
dinary use of the equipment may not be declared to constitute undue
interference: Provided, That if the public agency, in good faith, deter-
mines that the size of the meeting room is such that all the members
of the public present and the equipment and personnel necessary for
broadcasting, photographing, filming and tape-recording the meeting
cannot be accommodated in the meeting room without unduly inter-
fering with the meeting and an adequate alternative meeting room is
not readily available, then the public agency, acting in good faith and
consistent with the purposes of this article, may require the pooling of
the equipment and the personnel operating it.
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W. Va. Code § 6-9A-9. While the amendment contemplates video
and sound recordings made at meetings by radio and television sta-
tions, it would seem that the right to make such recordings should also
be extended to reporters and other members of the public.

G. Are there sanctions for noncompliance?

The West Virginia Open Governmental Proceedings Act, specifi-
cally W.Va. Code § 6-9A-7 provides for both civil and criminal penal-
ties for noncompliance. Subsection (a) provides that any person who is
a member of a public or governmental body required to conduct open
meetings under the Act who willfully and knowingly violates the Act’s
provisions is guilty of a misdemeanor and is subject to a fine of not
more than five hundred dollars. Second or subsequent offenses also
constitute misdemeanors for which a minimum fine of not less than
one hundred nor more than one thousand may be imposed. W.Va.
Code § 6-9A-7(a).

Subsection (b) provides that a public agency whose governing body
found in a civil action to have conducted a meeting in violation the Act
may be liable to a prevailing party for fees and other expenses incurred
by the plaintiff in connection with litigating the issue of whether the
governing body violated the statute. The subsection contains a caveat
that exempts the public agency from paying attorney fees and costs if
the court finds that the position of the public agency was substantially
justified or that special circumstances make an award of fees and other
expenses unjust. W.Va. Code § 6-9A-7(b).

Subsection (c) of W.Va. Code § 6-9A-7 permits a court denying
relief in a civil action brought under the Act that where the court, may
require the complaining person to pay the governing body’s necessary
attorney fees and expenses if, and only if, the court further finds that
the action was frivolous or commenced with the primary intent of ha-
rassing the governing body or any member thereof or, in the absence
of good faith, of delaying any meetings or decisions of the governing

body.
II. EXEMPTIONS AND OTHER LEGAL LIMITATIONS
A. Exemptions in the open meetings statute.
1. Character of exemptions.

The Open Meetings Act does not permit the closing of a meet-
ing simply because the public agency believes closure would serve the
public interest. To the contrary, the statute mandates that “except as
expressly and specifically otherwise provided by law . . . all meetings
of any governing body shall be open to the public.” W. Va. Code §
6-9A-3 (emphasis added).

Unfortunately, many of the exemptions (called “exceptions”) speci-
fied in the Open Meetings Act are so broad that they are subject to
abuse and, even though a public agency cannot make a decision while
in executive session, it is possible that everything but the actual deci-
sion will be made in an executive session and the reasons behind the
decision will not be disclosed. The recent decisions of Tomblin, supra,
and McComas, supra, may offer some protection against this practice.

a. General or specific.

There is no general exception to the Open Meetings Act, but there
are nine specific exceptions that are deemed reasons for which a gov-
erning body may go into “executive session.”

b. Mandatory or discretionary closure.

The nine specific exceptions of the Open Meetings Act merely au-
thorize a closed session at the discretion of the governing body; a ma-
jority vote is required to invoke the provisions permitting executive
sessions. Note that in the case of the five exemptions directed toward
protecting individual privacy, the individual involved may demand a
public meeting.

2. Description of each exemption.

The Open Meetings Act, as amended in 1999, specifically exempts
twelve categories of information from its provisions. These excep-

tions, which are stated in much broader language than the exemptions
under the Freedom of Information Act, permit public bodies to meet
in closed executive session to discuss the following items:

(a) The governing body of a public agency may hold an execu-
tive session during a regular, special or emergency meeting, in
accordance with the provisions of this section. During the open
portion of the meeting, prior to convening an executive session,
the presiding officer of the governing body shall identify the au-
thorization under this section for holding the executive session
and present it to the governing body and to the general public,
but no decision may be made in the executive session.

(b) An executive session may be held only upon a majority affir-
mative vote of the members present of the governing body of a
public agency. A public agency may hold an executive session and
exclude the public only when a closed session is required for any
of the following actions:

(1) To consider acts of war, threatened attack from a for-
eign power, civil insurrection or riot;

(2) To consider:

(A) Matters arising from the appointment, employ-
ment, retirement, promotion, transfer, demotion, dis-
ciplining, resignation, discharge, dismissal or compen-
sation of a public officer or employee, or prospective
public officer or employee unless the public officer or
employee or prospective public officer or employee re-
quests an open meeting; or

(B) For the purpose of conducting a hearing on a
complaint, charge or grievance against a public offi-
cer or employee, unless the public officer or employee
requests an open meeting. General personnel policy
issues may not be discussed or considered in a closed
meeting. Final action by a public agency having author-
ity for the appointment, employment, retirement, pro-
motion, transfer, demotion, disciplining, resignation,
discharge, dismissal or compensation of an individual
shall be taken in an open meeting;

(3) To decide upon disciplining, suspension or expulsion
of any student in any public school or public college or uni-
versity, unless the student requests an open meeting;

4) To issue, effect, deny, suspend or revoke a license,
certificate or registration under the laws of this state or any
political subdivision, unless the person seeking the license,
certificate or registration or whose license, certificate or reg-
istration was denied, suspended or revoked requests an open
meeting;

(5) To consider the physical or mental health of any per-
son, unless the person requests an open meeting;

(6) To discuss any material the disclosure of which would
constitute an unwarranted invasion of an individual’s privacy
such as any records, data, reports, recommendations or other
personal material of any educational, training, social service,
rehabilitation, welfare, housing, relocation, insurance and
similar program or institution operated by a public agency
pertaining to any specific individual admitted to or served
by the institution or program, the individual’s personal and
family circumstances;

(7) To plan or consider an official investigation or matter
relating to crime prevention or law enforcement;

(8) To develop security personnel or devices;

(9) To consider matters involving or affecting the pur-
chase, sale or lease of property, advance construction plan-
ning, the investment of public funds or other matters involv-
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ing commercial competition, which if made public, might
adversely affect the financial or other interest of the state or
any political subdivision: Provided, That information relied
on during the course of deliberations on matters involving
commercial competition are exempt from disclosure under
the open meetings requirements of this article only until the
commercial competition has been finalized and completed:
Provided, However, that information not subject to release
pursuant to the West Virginia freedom of information act
does not become subject to disclosure as a result of executive
session;

(10) To avoid the premature disclosure of an honorary de-
gree, scholarship, prize or similar award;

(11) Nothing in this article permits a public agency to
close a meeting that otherwise would be open, merely be-
cause an agency attorney is a participant. If the public agency
has approved or considered a settlement in closed session,
and the terms of the settlement allow disclosure, the terms
of that settlement shall be reported by the public agency and
entered into its minutes within a reasonable time after the
settlement is concluded;

(12) To discuss any matter which, by express provision of
federal law or state statute or rule of court is rendered con-
fidential, or which is not considered a public record within
the meaning of the freedom of information act as set forth
in article one [§ § 29B-1-1 et seq.], chapter twenty-nine-b
of this code.

W. Va. Code § 6-9A-4. There are no decisions of the West Virginia
Supreme Court of Appeals interpreting any of these exceptions to the
Act. It is certain, however, that all of these exceptions, and particularly
numbers two and four, are limited by the constitutional requirement,
discussed below, that quasi-judicial proceedings of public bodies be
open to the public.

B. Any other statutory requirements for closed or open
meetings.

A few specific statutes mandate certain proceedings be open or
closed to the public. As in the case of specific public record statutes,
discussed in the preceding section of this outline, these provisions may
create a greater right of public access to particular proceedings.

Several statutes require “all meetings” of particular agencies to be
open to the public. These include the Public Energy Authority (W.
Va. Code § 5D-1-21), the Community Infrastructure Authority (W.
Va. Code § 31-19-19), the Railroad Maintenance Authority (W. Va.
Code § 29-18-23), and the Water Development Authority (W. Va.
Code § 20-5C-21). Except for the Railroad Maintenance Authority
Act, all of these statutes require the public agency to maintain the con-
fidentiality of any “information relating to secret processes or secret
methods of manufacture or production” and presumably these agen-
cies could close portions of their meetings if necessary to comply with
this mandate. However, the other exceptions in the Open Meetings
Act apparently are not available to these bodies.

Most statutes that mandate confidentiality of particular proceedings
are confined to judicial or adjudicatory proceedings, which would not
be subject to the Open Meetings Act in any event. These statutes pre-
clude public access to actions for divorce, W. Va. Code § 48-2-27, or
adoption, W. Va. Code § 48-4-10, as well as juvenile proceedings, W.
Va. Code § 14-2A-17, § 49-5-17. Additionally, grievance proceedings
for employees of boards of education (W. Va. Code § 18-29-3) and for
public employees (W. Va. Code § 29-6A-3), and meetings of medi-
cal peer review proceedings (W. Va. Code § 30-3C-3) are required
by statute to be closed to the public, unless the involved individuals
request a public proceeding.

In 1999, the West Virginia Legislature enacted amendments to the
West Virginia Open Hospital Proceedings Act. Prior to the amend-

ments the statute simply provided that the public non-profit hospital
boards were subject to the same requirements as other governing bod-
ies covered by the Open Meetings Act, (W. Va. Code § 16-5G-1let
seq.) The amendments provide comprehensive guidance relating to
such hospital meetings, displacing its former reliance upon the Open
Meetings Act. In many respects the new provisions of the amended
hospital act adopt provisions of the Open Meetings Act as it was con-
stituted prior to its most recent amendments (enacted in 1999). Thus,
one interested in issues relating to meetings of public non-profit hos-
pital boards must look to the Open Hospital Proceedings Act rather
than the generally applicable Open Meetings Act for guidance. See,
e.g., Hamrick v. Charleston Area Medical Center; Inc., 648 S.E.2d 1
(W. Va. 2007) (“The definition of ‘governing body’ that was added
to the Hospital Act in 1999 closely tracks the definition used in the
1982 Open Meetings Act-with the word “hospital” substituted for the
words ‘public body.” ”)

C. Court mandated opening, closing.

As discussed previously, the open courts mandate of the state con-
stitution provides a broad right of public access to judicial and quasi-
judicial proceedings.

The state Supreme Court has held that this provision creates a “fun-
damental constitutional right of access” to civil and criminal judicial
proceedings, as well as to the records and proceedings of quasi-judicial
agencies. The court has relied on this provision to rule that disciplin-
ary hearings held by the licensing bodies for attorneys and physicians,
based upon charges of professional misconduct or incompetence, must
be open to the public. The public also must be given access to “all
reports, records, and nondeliberative materials introduced at such
hearings, including the record of the final action taken.” Daily Ga-
zette v. W. Va. State Bar, supra, at 706; Daily Gazette v. W. Va. Board of
Medicine, supra, at 70. These rulings apply to all agencies exercising
quasi-judicial powers.

In addition, the state constitution provides greater public access
to actual judicial proceedings than does the federal constitution. In
State ex vel. the Herald Mail Company v. Hamilton, 165 W. Va. 103, 267
S.E.2d 544 (1980), the Supreme Court of Appeals held the state con-
stitution “confers an independent right on the public to attend civil
and criminal trials, and not simply a right in favor of the litigants to
demand a public proceeding.” 267 S.E.2d at 548 (citations omitted).
And in its State Bar decision, the court outlined the scope of the open
courts mandate:

This fundamental constitutional right of access is not limited
to formal trials, but extends to other types of judicial and qua-
si-judicial proceedings. For example, in Hamilton, 267 S.E.2d
at 551, this court recognized a public right of access to pretrial
hearings in criminal cases. See also Press-Enterprise Co. v. Superior
Court, 464 U.S. 501,104 S. Ct. 819, 78 L. Ed. 2d 629 (1984) (first
amendment right of access to pretrial voir dire); Sentinel Star Co.
v. Edwards, 387 So. 2d 367 (Fla. App. 1980) (common law right
of access to post-trial hearing concerning juror interview); Herald
Co. v. Weisenberg, 89 A.D.2d 224, 455 N.Y.S.2d 413 (1982), aff’d,
59 N.Y.2d 378, 465 N.Y.S.2d 862,452 N.E.2d 1190 (1983) (right
of access to unemployment compensation hearing); In re Estate
of O’Connell, 90 Misc. 2d 555, 394 N.Y.S.2d 816 (1977) (“open
courts” statute requires examination of witness in will contest in
surrogate’s court to be public proceeding); In re Petition of Daily
Irem, 310 Pa. Super. 222, 456 A.2d 580 (1983) (right of access to
preliminary hearings based upon “open courts” provision); Coben
v. Everette City Council, 85 Wash. 2d 385, 535 P. 2d 801 (1975)
(“open courts” provision held to preclude sealing of transcript
of city council’s license revocation proceeding by court that re-
viewed transcript on appeal); State ex rel. La Crosse Tribune v. Cir-
cuit Court, 340 N.W.2d 460 (Wis. 1983) (“open courts” statute
applied to voir dire proceedings).

Daily Gazette v. W. Va. State Bar, 326 S.E.2d at 710 n.9.

THE REPORTERS COMMITTEE FOR FREEDOM OF THE PRESS

Page 33



WEST VIRGINIA

OPEN GOVERNMENT GUIDE

III. MEETING CATEGORIES -- OPEN OR CLOSED.
A. Adjudications by administrative bodies.

Adjudicatory hearings by state or municipal bodies fall within the
Open Meeting Act definition of “meeting.” However, in defining the
word “meeting,” the Legislature excepted “any meeting for the pur-
pose of making an adjudicatory decision in any quasi-judicial, adminis-
trative or court of claims proceeding.” W. Va. Code § 6-9A-2(6). The
exemption thus exempts meetings of such bodies in which the mem-
bers discuss among themselves decisions that they must make in the
course of an adjudication. The West Virginia Supreme Court in Ap-
palachian Power held that deliberations toward a decision regarding a
utility rate increase fell within this adjudicatory exception. This broad
exception may not prevail under McComuas, supra, to the extent that
deliberations in the nature of fact-finding meetings may be required
to be conducted openly so that the public can learn the facts behind
a given decision, but McComas clearly did not involve an adjudicatory
decision. Therefore, the nature and scope of this exception is unclear.

Again, it is important to remember that although quasi-judicial
proceedings are exempt from the requirements of the Open Meetings
Act, they are covered by the open courts mandate of the state constitu-
tion, as outlined in the State Bar decision.

B. Budget sessions.

The statute does not permit budget sessions to be closed to the
public. As discussed earlier, the state Supreme Court held in Comzmon
Cause v. Tomblin that the process of preparing the Budget Digest must
be conducted in conformance with the Open Meetings Act.

C. Business and industry relations.

The Open Meetings Act permits executive sessions to be held to
discuss “[m]atters involving or affecting the purchase, sale or lease
of property, advance construction planning, the investment of public
funds or other matters involving competition which, if made public,
might adversely affect the financial or other interest of the state or any
political subdivision.” (W. Va. Code § 6-9A-4(9)). This broad excep-
tion probably would extend to many discussions for attracting business
to the state, especially considering the confidentiality accorded eco-
nomic development under W. Va. Code § 5B-2-1 as amended in 1997.
There is a proviso added in the 1999 amendments that requires later
disclosure of the content of closed meetings in certain circumstances:

(11) [I]nformation relied on during the course of deliberations
on matters involving commercial competition are exempt from
disclosure under the open meetings requirements of this article
only until the commercial competition has been finalized and
completed: Provided, However, that information not subject to
release pursuant to the West Virginia freedom of information act
does not become subject to disclosure as a result of executive ses-
sion.

D. Federal programs.

The statute does not except meetings involving federal programs
from the requirement that they be open to the public.

E. Financial data of public bodies.

Unless it comes within the scope of exemption nine — “[m]atters
involving or affecting the purchase, sale or lease of property, advance
construction planning, the investment of public funds or other matters
involving competition which, if made public, might adversely affect
the financial or other interest of the state or any political subdivision”
(W. Va. Code § 6-9A-4(9)) — there is no specific exception allowing
meetings concerned with financial data of public bodies to be closed.

The 1999 amendments added a subsection (12) to W. Va. Code §
6-9A-4(b). Subsection (b)(12) allows executive sessions involving dis-
cussions of “any matters which, by express provision of federal law,
state statute or rule of court . . . or which is not considered a public
record within the meaning of the freedom of information act” is “ren-
dered confidential.”

F. Financial data, trade secrets or proprietary data of
private corporations and individuals.

The ninth exception covers “[m]atters involving or affecting the
purchase, sale or lease of property, advance construction planning,
the investment of public funds or other matters involving competition
which, if made public, might adversely affect the financial or other
interest of the state or any political subdivision” (W. Va. Code § 6-9A-
4(9)). That section was amended in 1999 to include the following
proviso: “information relied on during the course of deliberations on
matters involving commercial competition are exempt from disclosure
under the open meetings only until the commercial competition has
been finalized and completed.”

The 1999 amendments also added a second proviso which states:
“that information not subject to release pursuant to the West Virginia
freedom of information act does not become subject to disclosure as
a result of executive session.” Id. Furthermore, the 1999 amendments
added an exception 12 which states that an executive session may be
held to “discuss any matter which, by express provision of federal law
or state statute or rule of court is rendered confidential, or which is
not considered a public record within the meaning of the freedom of
information act as set forth in article one [§§ 29B-1-1 et seq.], chapter
twenty-nine-b of this code.” (W. Va. Code § 6-9A-(4) (12)).

The West Virginia Freedom of Information Act exempts from dis-
closure documents which constitute “trade secrets,” which is defined
as including but limited to “any formula, plan, pattern, process, tool,
mechanism, compound, procedure, production data, or compilation
of information which is not patented which is known only to certain
individuals within a commercial concern who are using it to fabricate,
produce or compound an article or trade or a service or to locate min-
erals or other substances, having commercial value, and which gives its
users an opportunity to obtain business advantage over competitors.”
Thus, while there is no specific exception allowing closed meetings to
consider financial data, trade secrets or proprietary data of private cor-
porations and individuals, the second proviso of subsection (9) seems
to require that if documents relating to such private data or trade se-
crets are discussed in executive session, the documents need not be
disclosed under the first proviso that requires disclosure after “the com-
mercial competition has been finalized and completed.” There are not
yet any reported cases construing these new provisos.

Finally, in the FOIA case, Town of Burnsville v. Cline, supra, the court
held the state tax code — which prohibits “any officer or employee of
the state . . . to disclose information concerning the personal affairs
of any individual or the business of any single firm or corporation . . .
or any particulars set forth” in any tax forms required to be filed with
the state tax commissioner — also prohibited officials of a town from
disclosing Business & Occupation Tax returns filed with the town. Al-
though the court ruled the tax code’s confidentiality provisions did
not apply to a list of the names of businesses filing B&O tax returns,
it required the list to be “treated as any confidential material and not
leave [the circuit judge’s] chambers.” Town of Burnsville v. Cline, 425
S.E. 2d at 186. It is possible that a court interpreting the Open Meet-
ings Act may be persuaded by this decision to determine that meetings
discussing such information must be kept confidential.

It should also be noted that a number of other statutes require par-
ticular agencies to maintain the confidentiality of information relating
to secret processes or secret methods of manufacture or production.
See, e.g., the Public Energy Authority (W. Va. Code § 5D-1-21), the
Community Infrastructure Authority (W. Va. Code § 31-19-19), and
the Water Development Authority (W. Va. Code § 20-5C-21).

G. Gifts, trusts and honorary degrees.

The 1999 amendments to the Open Meetings Act permit executive
sessions to “avoid the premature disclosure of an honorary degree,

scholarship, prize or similar award.” (W. Va. Code § 6-9A-4(10)).
H. Grand jury testimony by public employees.

The statute authorizes closed sessions for the discussion of “[a]ny
official investigation or matters relating to crime prevention or law
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enforcement.” (W. Va. Code § 6-9A-4(7)). Moreover, Rule 6 of the
West Virginia Rules of Criminal Procedure mandates the confidenti-
ality of all grand jury testimony — regardless of whether the witness
is a public employee.

I. Licensing examinations.

Subject to the access requirements of the open courts provision of
the state constitution, discussed previously, the Open Meetings Act
permits public bodies to meet in executive session to “issue, effect,
deny, suspend or revoke a license, certificate or registration under the
laws of this state or any political subdivision.” (W. Va. Code § 6-9A-
4(4)). The person seeking such license may request an open meeting.

J. Litigation; pending litigation or other attorney-client
privileges.

The Open Meetings Act does not specifically exempt discussions
of pending litigation, or any other attorney-client communications,
from its scope. In the 1999 amendments, the following provisions
were added:

(11) Nothing in this article permits a public agency to close a
meeting that otherwise would be open, merely because an agency
attorney is a participant. If the public agency has approved or
considered a settlement in closed session, and the terms of the
settlement allow disclosure, the terms of that settlement shall be
reported by the public agency and entered into its minutes within
a reasonable time after the settlement is concluded;

(12) To discuss any matter which, by express provision of federal
law or state statute or rule of court is rendered confidential, or
which is not considered a public record within the meaning of the
freedom of information act as set forth in article one [§§ 29B-1-1
et seq.], chapter twenty-nine-b of this code.

The new Exemption 11 requires the disclosure of any final litigation
or other settlement.

The new exemption 12 would appear to exclude discussions of at-
torney work product and attorney-client communications at meetings
as they fall within exemption 8 of the West Virginia FOIA, as inter-
preted in Daily Gazette Co. Inc. v. W. Va. Development Office, supra.

K. Negotiations and collective bargaining of public
employees.

There is no exemption for collective bargaining negotiations or
discussions; this is not surprising because public employees in West
Virginia are not authorized to engage in collective bargaining.

L. Parole board meetings, or meetings involving parole
board decisions.

The Open Meetings Act does not specifically authorize the closure
of parole board meetings. Although parole board proceedings might
arguably fall within W. Va. Code § 6-9A-4(7), it is more likely that the
courts would not apply that exception in such circumstances. More-
over, the state Supreme Court narrowed the scope of a similar exemp-
tion under the Freedom of Information Act in Hechler v. Casey, supra.
Further, to the extent that the parole board exercises quasi-judicial
functions, its proceedings are subject to the constitutional open courts
mandate.

M. Patients; discussions on individual patients.

The Open Meetings Act permits closed sessions to discuss the
“physical or mental health of any person, unless such person requests
an open meeting.” (W. Va. Code § 6-9A-4(b)(5)). Moreover, a num-
ber of specific statutes, discussed in the Freedom of Information Act
section of this outline, provide for confidentiality for mental health,
hospital and nursing home records concerning individual patients.

N. Personnel matters.

The statute contains an exceptionally broad exemption for discus-
sions of personnel matters, including “[tlhe appointment, employ-

ment, retirement, promotion, transfer, demotion, disciplining, resig-
nation, discharge, dismissal or compensation of any public officer or
employee, or other personnel matters, or for the purpose of conduct-
ing a hearing on a complaint against a public officer or employee.” (W.
Va. Code § 6-9A-4(2)). The 1999 amendments added the following
language to subsection (2): [An executive session may be held only
when a closed session is required] “for the purpose of conducting a
hearing on a complaint, charge, or grievance against a public officer
or employee, unless [he] requests an open meeting.” (W. Va. Code §
6-9A-4(2) (B)). However, under the State Bar and Board of Medicine de-
cisions, discussed above, it is doubtful whether an adjudicatory hearing
on a complaint against a public officer or employee may be conducted
in a closed session.

The 1999 amendments also added the explicit prohibition of execu-
tive sessions to discuss or consider “general personnel policy issues.” Id.

Finally, the 1999 amendments mandated that “final action by a
public agency having authority for the appointment, employment,
retirement, promotion, transfer, demotion, disciplining, resignation,
discharge, dismissal or compensation of an individual shall be taken in
an open meeting.” Id.

O. Real estate negotiations.

“Matters involving or affecting the purchase, sale or lease of prop-
erty” may be discussed in executive session. W. Va. Code § 6-9A-4(9).

P. Security, national and/or state, of buildings, personnel
or other.

The statute permits closed meetings to discuss “[m]atters of war,
threatened attack from a foreign power, civil insurrection or riot,” W.
Va. Code § 6-9A-4(1), as well as the “development of security person-
nel or devices.” W. Va. Code § 6-9A-4(8).

Q. Students; discussions on individual students.

Another broad exemption under the Act authorizes executive ses-
sions to discuss the “disciplining, suspension or expulsion of any stu-
dent in any public school or public college or university, unless such
student requests an open meeting.” W. Va. Code § 6-9A-4(b)(3).

IV. PROCEDURE FOR ASSERTING RIGHT OF ACCESS

The 1999 amendments substantially change the language of the
personal privacy exception to the Act. The amended W. Va. Code §
6-9A-4(b)(6) provides that executive session is appropriate:

To discuss any material the disclosure of which would constitute
an unwarranted invasion of an individual’s privacy such as any
records, data, reports, recommendations or other personal ma-
terial of any educational, training, social service, rehabilitation,
welfare, housing, relocation, insurance and similar program or
institution operated by a public agency pertaining to any specific
individual admitted to or served by the institution or program,
the individual’s personal and family circumstances.

No court decisions have yet interpreted or applied this new provi-
sion.

A. When to challenge.

1. Does the law provide expedited procedure for
reviewing request to attend upcoming meetings?

The Open Meetings Act does not provide for any particular expe-
dited procedure for reviewing a request to attend upcoming meetings,
although it does authorize the issuance of an injunction to enforce the
statute’s provisions. W. Va. Code § 6-9A-6. Any citizen of the state
may bring an action in circuit court under the statute. Ordinarily no
bond will be required unless it appears to the court that the petition
was filed solely to harass or delay the governing body.

Alternatively, the right of access to a pending meeting could be as-
serted through a petition for a writ of mandamus or prohibition, in

THE REPORTERS COMMITTEE FOR FREEDOM OF THE PRESS

Page 35



WEST VIRGINIA

OPEN GOVERNMENT GUIDE

circuit court or the Supreme Court of Appeals. Such an action would
be given expedited treatment.

2. When barred from attending.

Section 3 of the Open Meetings Act specifically authorizes the en-
forcement of the right to attend an open meeting through a civil action
filed in the circuit court where the public agency regularly meets. The
suit must be brought within 120 days “after the action complained of
was taken or the decision complained of was made. No bond need be
posted as a prerequisite to injunctive relief” unless the petition ap-
pears to be without merit or made with the sole intent of harassing
or delaying or avoiding return by the governing body. Circuit courts
are authorized to “compel compliance or enjoin noncompliance” and
“annul a decision made in violation of this article.”

3. To set aside decision.

Section 3 of the Open Meetings Act specifically authorizes a court
of competent jurisdiction to “invalidate any action taken at any meet-
ing for which notice did not comply with the requirements of this
section. W. Va. Code § 6-9A-3. Section 6 seems to broaden the court’s
authority to annul a decision for non-compliance with provisions oth-
er than the notice requirements.

4. For ruling on future meetings.

Courts can grant prospective relief enjoining a governing body of a
public agency from proceeding as it has in the past and ordering the
public agency to conduct its future meetings in conformity with the
Open Meetings Act. W. Va. Code § 6-9A-6.

5. Other.

The Open Meetings Act provides a practical limitation on chal-
lenges made to bond issues. If notice of the meeting at which the bond
issue was finally considered was given at least ten days prior to the
meeting by a Class I legal advertisement in a qualified newspaper hav-
ing general circulation in the geographical area, then the bond issue
will not be rendered void in a challenge by a citizen. W. Va. Code §
6-9A-6.

It should also be noted that the 1999 amendments provide for a pro-
cess by which “any governing body or member thereof . . . may seek
advice, information from the executive director of the West Virginia
ethics commission” or “an advisory opinion from the West Virginia
ethics commission committee on open governmental meetings” for
purposes of determining whether “an action or proposed action vio-
lates the provisions” of the Act. W. Va. Code § 6-9A-11. The West
Virginia ethics commission committee on open governmental meet-
ings was created by the 1999 amendments. W. Va. Code § 6-9A-10. All
written advisory opinions of the committee are available from Office
of the West Virginia Secretary of State (304-558-6000). These opin-
ions may provide additional clarification that may help one determine
whether a court is advisable.

B. How to start.
1. Where to ask for ruling.
a. Administrative forum.

There is no provision in the Open Meetings Act for an administra-
tive challenge to a public agency’s actions. However, it is possible that
some agencies may have promulgated regulations that provide such an
administrative forum. In that case, provisions regarding time limits for
requesting or receiving a ruling or subsequent administrative remedies
should also be contained in the agency’s regulations. With few excep-
tions, such regulations must be filed with the office of the Secretary of
State and can be obtained either from that office or from the agency
involved.

b. State attorney general.

The Open Meetings Act does not provide for any appeal to the state
Attorney General, and that office generally will issue a written opin-

ion only upon the request of state department heads, prosecuting at-
torneys, or certain other public officials. In the case of an impending
egregious violation of the Open Meetings Act, it might be possible to
obtain an informal ruling from the Attorney General’s office or from
the public agency’s other legal advisor, thereby averting such action.

The 1999 amendments added a new subsection 12 to W. Va. Code
§ 6-9A-4 that provides:

It is the duty of the attorney general to compile the statutory
and case law pertaining to this article and to prepare appropri-
ate summaries and interpretations for the purpose of informing
all public officials subject to this article of the requirements of
this article. It is the duty of the secretary of state, the clerks of
the county commissions, joint clerks of the county commissions
and circuit courts, if any, and the city clerks or recorders of the
municipalities of the state to provide a copy of the material com-
piled by the attorney general to all elected public officials within
their respective jurisdictions. The clerks or recorders will make
the material available to appointed public officials. Likewise, it is
their respective duties to provide a copy or summary to any newly
appointed or elected person within thirty days of the elected or
appointed official taking the oath of office or an appointed per-
son’s start of term.

Copies of the Office of Attorney General’s compilation of the statu-
tory and case law as well as the required summaries and interpreta-
tions should be available upon request by that office. (304-558-2021).
Moreover, the 1999 amendments to the Open Meetings Act also im-
pose specific duties upon the Attorney General to assist state and mu-
nicipal government bodies and officials in achieving compliance with
that statute. W.Va.Code § 6-9A-12. The Web site of the Office of
the Attorney General provides access to an excellent summary of the
requirements of the Open Meetings Act: http://www.wvago.gov/pdf/
OpenMeetingsHandbook2006.pdf

The 1999 amendments to the Open Meeting Law § 6-9A-11 re-
quires the West Virginia Ethics Commission to rule on requests for
advisory opinions regarding interpretations of that statute. Any per-
son subject to the provisions of the Act may request an opinion con-
cerning his or her own conduct. This includes an elected or appointed
public official or a public employee of State, county or local govern-
ment. An individual may inquire as to whether she or he is subject
to the Ethics Act. The Commission will not respond to requests for
written advice on the propriety of someone else’s conduct. The iden-
tity of the requester will not be disclosed in the Commission’s written
opinion.

Information relating to such advisory opinions are available online
at:  http://www.ethics.wv.gov/advisoryopinion/Pages/default.aspx
Any governing body or member thereof subject to the law may seek
advice and information from the executive director of the West Vir-
ginia ethics commission or request in writing an advisory opinion from
the West Virginia Ethics Commission Committee on Open Govern-
mental Meetings as to whether an action or proposed action violates
the law. Requests for a formal advisory opinion must be submitted to
the West Virginia Ethics Commission in writing at 210 Brooks St.,
Charleston, WV 25301, Phone (304) 558-0664, WV Toll Free 1-866-
558-0664, Fax (304) 558-2169. The letter should contain a complete
statement of the facts, including your name, your official position, a
brief description of the powers of your agency, commission or office
and the nature of the issue.

The members of the Commission will review your letter, but their
deliberations and written response will not disclose your name or the
identity of your specific public entity.

c. Court.

The only statutory procedure for asserting a right of access under
the Open Meetings Act is a petition filed in circuit court pursuant to
W. Va. Code §§ 6-9A-3 and 6. It is possible that one may assert a right
of access in a common law mandamus or prohibition proceeding.
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C. Court review of administrative decision.
1. 'Who may sue?

Any “citizen” of this state may file a petition challenging the action
of a public agency under the Open Meetings Act. W. Va. Code §§
6-9A-3 and 6. Although the statute originally required the plaintiff to
“show a good faith and valid reason for making the application,” the
provision was deleted in a 1993 amendment. Only a person “adversely
affected” by a decision may have the decision invalidated solely on the
grounds the body gave improper notice of the meeting. W. Va. Code
§ 6-9A-3.

2.  Will the court give priority to the pleading?

There is no provision directing the court to give priority to a citi-
zen’s petition challenging a public agency’s actions under the Open
Meetings Act. However, if the petition seeks to enjoin an imminent
violation of the statute, an expedited hearing will be available.

3. Pro se possibility, advisability.

It is possible for such a petition to be filed pro se (without the assis-
tance of a lawyer), although the Act does not address this situation in
particular. Whether filing a petition pro se is advisable depends upon
the complexity of the facts involved and the knowledge of the person
filing the petition. The advisability of proceeding without a lawyer
is discussed in more detail in the section above on the Freedom of
Information Act.

4. What issues will the court address?

In a judicial proceeding under the Open Meetings Act, the court
will address any issue arising under the statute, including a request for
an order in a particular pending meeting be open, establishing general
rules concerning access to future meetings, and invalidating decisions
made at illegal meetings. McComas v. Fayette County Board of Education,
supra. The 1999 amendments create addition issues that a court may
be called upon to address. One such issue is whether “a governing
body or member thereof has acted in good faith reliance upon an ad-
visory opinion of the West Virginia ethics commission committee on
open governmental meetings. If the court found such reliance, W. Va.
Code § 6-9A-11 provides that it shall constitute an “absolute defense
to any civil suit or criminal prosecution.”

While that section seems to provide that a court may not overturn
an advisory opinion of the committee on open governmental meet-
ings, such an interpretation would seem to violate the constitutional
separation of powers doctrine by prohibiting judicial review or erro-
neous interpretations of law by an administrative agency.

It is unlikely that such a result was intended by the legislature; it is
more likely that the advisory opinion provides an “absolute defense”
to that portion of a lawsuit seeking attorneys’ fees and costs when
a litigant successfully argues that the Open Meetings Act has been
violated. Thus, while a court may issue a declaratory judgment or an
injunction in a suit brought under the Act, the court would be barred
from awarding costs and fees to the successful litigant. No judicial
decisions have yet addressed this issue.

5. Pleading format.

There is no established pleading format. The petition should con-
tain a short and plain statement of the facts entitling the petitioner
to relief and a description of the relief sought. If injunctive relief is
sought, the petition must be verified, although generally no bond
would be required. The form of the pleading will depend on the na-
ture of the relief sought. It may be a petition for writ of mandamus,
a writ of prohibition, a declaratory judgment action, or a complaint
seeking injunctive relief.

6. Time limit for filing suit.

Under a 1993 amendment to Section 6 of the Open Meetings Act,
circuit courts have jurisdiction to enforce the Act only if the action was

commenced “within one hundred twenty days after the action com-
plained of was taken or the decision complained of was made.” W.
Va. Code § 6-9A-6 (1993). Formerly, the statute provided that actions
to enjoin or annul actions taken or decisions made in violation of the
statute must be filed within thirty days after the date of the action or
decision.

Although itis not clear whether the time limit established in Section
6 also applies to actions brought under Section 3, the one hundred
twenty day time limit should not apply if the petitioner was unaware
of the agency’s actions because of its failure to give the required notice
of its meeting.

7. What court.

A petition under the Open Meetings Act must be filed in “the cir-
cuit court in the county where the public agency regularly meets.” W.
Va. Code § 6-9A-6. In extraordinary cases, a petition could be filed in
the state Supreme Court, seeking a writ of mandamus or prohibition.
See the preceding section, on the Freedom of Information Act, for a
more detailed discussion of the availability of this remedy.

8. Judicial remedies available.

The Open Meetings Act specifically authorizes injunctive relief, as
well as the judicial annulment of official actions taken in violation of
the statute. Id. There is one exception to the court’s power to annul
any decision made in violation of the statute: no bond issue that was
passed or approved by any public agency may be annulled for non-
compliance with the Act “if notice of the meeting at which such bond
issue was finally considered was given at least ten days prior to such
meeting by a Class I legal advertisement” published in a newspaper
circulated within the public agency’s geographical area. Id.

A court also could enter a declaratory judgment determining the
public’s access rights in a given situation, as well as any other remedy
the court deems appropriate.

W. Va. Code § 6-9A-6 requires that any order which compels com-
pliance or enjoins non-compliance with the provisions of the statute,
or which annuls a decision made in violation of the Act, “shall include
findings of fact and conclusions of law and shall be recorded in the
minutes of the governing body.”

9. Availability of court costs and attorneys’ fees.

In 1993 the Open Meetings Act was amended to permit the courts
to order the governing body to pay the “necessary attorney fees and
expenses” of persons bringing suit under the statute if (a) the court
entered an order compelling compliance or enjoining noncompliance
with the statute, or annulling a decision made in violation of the act;
and (b) the court finds the governing body “intentionally violated the
provisions” of the statute. W. Va. Code § 6-9A-6(7).

Conversely if the court which denies the relief sought by the plain-
tiff in an Open Meetings Act suit, W. Va. Code § 6-9A-7(c) permits
the court to require the plaintiff to pay the public agency’s necessary
attorney fees and expenses, if the court finds “that the action was frivo-
lous or commenced with the primary intent of harassing the governing
body or any member thereof or, in the absence of good faith, of delay-
ing any meetings or decisions of the governing body.” Id.

Moreover, the 1999 amendments added a provision that provides
that when “a governing body or member thereof has acted in good
faith reliance upon an advisory opinion of the West Virginia ethics
commission committee on open governmental meetings . . . it shall
constitute an absolute defense to any civil suit or criminal prosecu-
tion.” W. Va. Code § 6-9A-11. While that section seems to provide
that a court may not overturn an advisory opinion of the committee on
open governmental meetings, such an interpretation would seem to
violate the constitutional separation of powers doctrine by prohibiting
judicial review or erroneous interpretations of law by an administra-
tive agency. It is unlikely that such a result was intended by the legis-
lature; it is more likely that the advisory opinion provides an “absolute
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defense” to that portion of a lawsuit seeking attorneys’ fees and costs
when a litigant successfully argues that the Open Meetings Act has
been violated. Thus, while a court may issue a declaratory judgment
or an injunction in a suit brought under the Act, the court would be
barred from awarding costs and fees to the successful litigant. No ju-
dicial decisions have yet addressed this issue.

Even prior to the amendments authorizing the award of attorneys’
fees under the Freedom of Information and Open Meetings Acts, the
Supreme Court had ruled that a willful disregard of law by an agency
in denying access to public documents is sufficient to support an award
of attorneys’ fees. In Richardson v. Town of Kimball, supra, the court
allowed recovery of reasonable attorneys’ fees against the town for
“deliberate disregard” of the mandatory provisions of the open court
records statute. In Duaily Gazette v. Withrow, supra, the court held a
trial court could award attorney fees to a person prevailing in an action
under the Freedom of Information Act if “the evidence before the trial
court . . . show[s] bad faith, vexatious, wanton or oppressive conduct
on the part of the custodian of the public record(s).”

The Withrow court emphasized that entitlement to attorneys’ fees is
“ordinarily, a question of fact, which requires development before the
trial court.” Withrow, 350 S.E.2d at 748. The same rule probably will
apply to awards of attorney fees under Section 6 of the Open Meetings
Act. It is extremely important, therefore, that the record developed in
the circuit court include evidence concerning the agency’s conduct.
See also, Daily Gazette v. W. Va. Development Office, 198 W. Va. 563,
482 S.E.2d 180 (1996).

10. Fines.

Section 7 of the Open Meetings Act provides that a knowing and
willful violation of the Open Meetings Act by a member of a public
or governmental body constitutes a misdemeanor. The Act provides
for a fine of not less than $100 nor more than $500. For second and
subsequent offenses a fine of not less than $100 nor more than $1000
may be levied. W. Va. Code § 6-9A-7.

11. Other penalties.

Prior to the 1999 amendments, the Act required that upon convic-
tion of the misdemeanor offense of willfully and knowingly violating
the provisions of the Open Meetings Act, a member of a public or
governmental body may be imprisoned in the county jail for not more
than ten days, in addition to the fine. W. Va. Code § 6-9A-6. That
provision was removed from the Act in 1999.

D. Appealing initial court decisions.
1. Appeal routes.

The only appeal route from a circuit court decision is to the West
Virginia Supreme Court of Appeals.

2. Time limits for filing appeals.

An appeal to the state Supreme Court must be filed within four
months after the challenged order was issued by the circuit court.

3. Contact of interested amici.

Any person wishing to file an amicus brief in the West Virginia Su-
preme Court must file a motion making the request. Generally speak-
ing, the current Supreme Court routinely grants such motions.

The Reporters Committee for Freedom of the Press has a substan-
tial interest in reporters’ rights of access to government information
and frequently files friend-of-the-court briefs for open meetings issues
when they are being considered at the highest appeal level in the state.
Other news organizations and associations within the state also may
want to support your position by filing amicus briefs, and you should
contact such potential supporters as soon as possible.

V. ASSERTING A RIGHT TO COMMENT.
A. TIs there a right to participate in public meetings?

The Open Meetings Act does not address the issue of the public’s
right to comment at public meetings. Section 6-9A-3 provides that
“persons who desire to address the governing body may not be re-
quired to register more than fifteen minutes prior to [the] time the
scheduled meeting is to commence.” The statute does not explicitly
provide a public 7ight to comment and there are no West Virginia
cases addressing this issue. However, as a general matter, when a pub-
lic agency allows public comment at a meeting, it cannot arbitrarily
allow some persons to speak while excluding others similarly situated
from so doing.

B. Must a commenter give notice of intentions to
comment?

As noted above, a governing body may require those persons who
wish to speak to register no more than fifteen minutes prior to the
start of a scheduled meeting.

C. Can a public body limit comment?

A governing body “may make and enforce reasonable rules for at-
tendance and presentation at any meeting,” but this power is limited
to “any meeting where there is not enough room for all members of
the public who wish to attend.” W. Va. Code § 6-9A-3.

D. How can a participant assert rights to comment?
Not specified.
E. Are there sanctions for unapproved comment?

The Act provides that “this article does not prohibit the removal
from a meeting of any member of the public who is disrupting the
meeting to the extent that orderly conduct of the meeting is compro-
mised.”
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Statute
Open Records

Chapter 29B. Freedom of Information
Public Records

§ 29B-1-1. Declaration of policy

Pursuant to the fundamental philosophy of the American constitutional form
of representative government which holds to the principle that government is
the servant of the people, and not the master of them, it is hereby declared to
be the public policy of the state of West Virginia that all persons are, unless
otherwise expressly provided by law, entitled to full and complete information
regarding the affairs of government and the official acts of those who represent
them as public officials and employees. The people, in delegating authority, do
not give their public servants the right to decide what is good for the people to
know and what is not good for them to know. The people insist on remaining
informed so that they may retain control over the instruments of government
they have created. To that end, the provisions of this article shall be liberally
construed with the view of carrying out the above declaration of public policy.

§ 29B-1-2. Definitions
As used in this article:

(1) “Custodian” means the elected or appointed official charged with
administering a public body.

(2) “Person” includes any natural person, corporation, partnership, firm
or association.

(3) “Public body” means every state officer, agency, department, including
the executive, legislative and judicial departments, division, bureau, board and
commission; every county and city governing body, school district, special dis-
trict, municipal corporation, and any board, department, commission, council
or agency thereof; and any other body which is created by state or local author-
ity or which is primarily funded by the state or local authority.

(4) “Public record” includes any writing containing information relat-
ing to the conduct of the public’s business, prepared, owned and retained by a
public body.

(5) “Writing” includes any books, papers, maps, photographs, cards,
tapes, recordings or other documentary materials regardless of physical form
or characteristics.

§ 29B-1-3. Inspection and copying

(1) Every person has a right to inspect or copy any public record of a
public body in this state, except as otherwise expressly provided by section four
of this article.

(2) A request to inspect or copy any public record of a public body shall
be made directly to the custodian of such public record.

(3) The custodian of any public records, unless otherwise expressly pro-
vided by statute, shall furnish proper and reasonable opportunities for inspec-
tion and examination of the records in his or her office and reasonable facili-
ties for making memoranda or abstracts therefrom, during the usual business
hours, to all persons having occasion to make examination of them. The custo-
dian of the records may make reasonable rules and regulations necessary for the
protection of the records and to prevent interference with the regular discharge
of his or her duties. If the records requested exist in magnetic, electronic or
computer form, the custodian of the records shall make such copies available
on magnetic or electronic media, if so requested.

(4) All requests for information must state with reasonable specificity the
information sought. The custodian, upon demand for records made under this
statute, shall as soon as is practicable but within a maximum of five days not
including Saturdays, Sundays or legal holidays:

(a) Furnish copies of the requested information;

(b) Advise the person making the request of the time and place at which
he or she may inspect and copy the materials; or

(c) Deny the request stating in writing the reasons for such denial.

Such a denial shall indicate that the responsibility of the custodian of any
public records or public body to produce the requested records or documents
is at an end, and shall afford the person requesting them the opportunity to
institute proceedings for injunctive or declaratory relief in the circuit court in
the county where the public record is kept.

(5) The public body may establish fees reasonably calculated to reimburse
it for its actual cost in making reproductions of such records.

§ 29B-1-4. Exemptions

(a) The following categories of information are specifically exempt from
disclosure under the provisions of this article:

(1) Trade secrets, as used in this section, which may include, but are
not limited to, any formula, plan pattern, process, tool, mechanism, compound,
procedure, production data, or compilation of information which is not patent-
ed which is known only to certain individuals within a commercial concern who
are using it to fabricate, produce or compound an article or trade or a service
or to locate minerals or other substances, having commercial value, and which
gives its users an opportunity to obtain business advantage over competitors;

(2) Information of a personal nature such as that kept in a personal,
medical or similar file, if the public disclosure thereof would constitute an
unreasonable invasion of privacy, unless the public interest by clear and con-
vincing evidence requires disclosure in the particular instance: Provided, That
nothing in this article shall be construed as precluding an individual from in-
specting or copying his or her own personal, medical or similar file;

(3) Test questions, scoring keys and other examination data used to
administer a licensing examination, examination for employment or academic
examination;

(4) Records of law-enforcement agencies that deal with the detection
and investigation of crime and the internal records and notations of such law-
enforcement agencies which are maintained for internal use in matters relating
to law enforcement;

(5) Information specifically exempted from disclosure by statute;

(6) Records, archives, documents or manuscripts describing the loca-
tion of undeveloped historic, prehistoric, archaeological, paleontological and
battlefield sites or constituting gifts to any public body upon which the donor
has attached restrictions on usage or the handling of which could irreparably
damage such record, archive, document or manuscript;

(7) Information contained in or related to examination, operating or
condition reports prepared by, or on behalf of, or for the use of any agency
responsible for the regulation or supervision of financial institutions, except
those reports which are by law required to be published in newspapers;

(8) Internal memoranda or letters received or prepared by any public
body;

(9) Records assembled, prepared or maintained to prevent, mitigate or
respond to terrorist acts or the threat of terrorist acts, the public disclosure of
which threaten the public safety or the public health;

(10) Those portions of records containing specific or unique vulner-
ability assessments or specific or unique response plans, data, databases, and
inventories of goods or materials collected or assembled to respond to terrorist
acts; and communication codes or deployment plans of law enforcement or
emergency response personnel;

(11) Specific intelligence information and specific investigative re-
cords dealing with terrorist acts or the threat of a terrorist act shared by and
between federal and international law-enforcement agencies, state and local
law enforcement and other agencies within the department of military affairs
and public safety;

(12) National security records classified under federal executive order
and not subject to public disclosure under federal law that are shared by federal
agencies, and other records related to national security briefings to assist state
and local government with domestic preparedness for acts of terrorism;

THE REPORTERS COMMITTEE FOR FREEDOM OF THE PRESS

Page 39



WEST VIRGINIA

OPEN GOVERNMENT GUIDE

(13) Computing, telecommunications and network security records,
passwords, security codes or programs used to respond to or plan against acts
of terrorism which may be the subject of a terrorist act;

(14) Security or disaster recovery plans, risk assessments, tests, or the
results of those tests;

(15) Architectural or infrastructure designs, maps or other records that
show the location or layout of the facilities where computing, telecommunica-
tions or network infrastructure used to plan against or respond to terrorism are
located or planned to be located; and

(16) Codes for facility security systems; or codes for secure applications
for such facilities referred to in subdivision (15), subsection (a) of this section.

(b) As used in subdivisions (9) through (16), subsection (a) of this section,
the term “terrorist act” means an act that is likely to result in serious bodily
injury or damage to property or the environment and is intended to:

(1) Intimidate or coerce the civilian population;

(2) Influence the policy of a branch or level of government by intimida-
tion or coercion;

(3) Affect the conduct of a branch or level of government by intimida-
tion or coercion; or

(4) Retaliate against a branch or level of government for a policy or
conduct of the government.

(c) Nothing in the provisions of subdivisions (9) through (16), subsec-
tion (a) of this section, should be construed to make subject to the provisions
of this chapter any evidence of an immediate threat to public health or safety
unrelated to a terrorist act or the threat thereof which comes to the attention of
a public entity in the course of conducting a vulnerability assessment response
or similar activity.

§ 29B-1-5. Enforcement

(1) Any person denied the right to inspect the public record of a public
body may institute proceedings for injunctive or declaratory relief in the circuit
court in the county where the public record is kept.

(2) In any suit filed under subsection one of this section, the court has ju-
risdiction to enjoin the custodian or public body from withholding records and
to order the production of any records improperly withheld from the person
seeking disclosure. The court shall determine the matter de novo and the bur-
den is on the public body to sustain its action. The court, on its own motion,
may view the documents in controversy in camera before reaching a decision.
Any custodian of any public records of the public body found to be in noncom-
pliance with the order of the court to produce the documents or disclose the
information sought, may be punished as being in contempt of court.

(3) Except as to causes the court considers of greater importance, pro-
ceedings arising under subsection one of this section shall be assigned for hear-
ing and trial at the earliest practicable date.

§ 29B-1-6. Violation of article; penalties

Any custodian of any public records who willfully violates the provisions of
this article is guilty of a misdemeanor and, upon conviction thereof, shall be
fined not less than two hundred dollars nor more than one thousand dollars,
or be imprisoned in the county jail for not more than twenty days, or, in the
discretion of the court, by both fine and imprisonment.

§ 29B-1-7. Attorney fees and costs

Any person who is denied access to public records requested pursuant to this
article and who successfully brings a suit filed pursuant to section five of this
article shall be entitled to recover his or her attorney fees and court costs from
the public body that denied him or her access to the records.

Open Meetings
Code of West Virginia
Chapter 6. General Provisions Respecting Officers

Open Governmental Proceedings

§ 6-9A-1. Declaration of legislative policy

The Legislature hereby finds and declares that public agencies in this state
exist for the singular purpose of representing citizens of this state in govern-
mental affairs, and it is, therefore, in the best interests of the people of this state
for the proceedings of public agencies be conducted openly, with only a few
clearly defined exceptions. The Legislature hereby further finds and declares
that the citizens of this state do not yield their sovereignty to the governmental
agencies that serve them. The people in delegating authority do not give their
public servants the right to decide what is good for them to know and what is
not good for them to know. The people insist on remaining informed so that
they may retain control over the instruments of government created by them.

Open government allows the public to educate itself about government de-
cisionmaking through individuals’ attendance and participation at government
functions, distribution of government information by the press or interested
citizens, and public debate on issues deliberated within the government.

Public access to information promotes attendance at meetings, improves
planning of meetings, and encourages more thorough preparation and com-
plete discussion of issues by participating officials. The government also ben-
efits from openness because better preparation and public input allow govern-
ment agencies to gauge public preferences accurately and thereby tailor their
actions and policies more closely to public needs. Public confidence and under-
standing ease potential resistance to government programs.

Accordingly, the benefits of openness inure to both the public affected by
governmental decisionmaking and the decision makers themselves. The Legis-
lature finds, however, that openness, public access to information and a desire
to improve the operation of government do not require nor permit every meet-
ing to be a public meeting. The Legislature finds that it would be unrealistic,
if not impossible, to carry on the business of government should every meet-
ing, every contact and every discussion seeking advice and counsel in order to
acquire the necessary information, data or intelligence needed by a governing
body were required to be a public meeting. It is the intent of the Legislature to
balance these interests in order to allow government to function and the public
to participate in a meaningful manner in public agency decisionmaking.

§ 6-9A4-2. Definitions
As used in this article:

(1) “Decision” means any determination, action, vote or final disposition
of a motion, proposal, resolution, order, ordinance or measure on which a vote
of the governing body is required at any meeting at which a quorum is present.

(2) “Executive session” means any meeting or part of a meeting of a gov-
erning body which is closed to the public.

(3) “Governing body” means the members of any public agency having
the authority to make decisions for or recommendations to a public agency
on policy or administration, the membership of a governing body consists of
two or more members; for the purposes of this article, a governing body of the
Legislature is any standing, select or special committee, except the commission
on special investigations, as determined by the rules of the respective houses
of the Legislature.

(4) “Meeting” means the convening of a governing body of a public agen-
cy for which a quorum is required in order to make a decision or to deliberate
toward a decision on any matter which results in an official action. Meetings
may be held by telephone conference or other electronic means. The term
meeting does not include:

(A) Any meeting for the purpose of making an adjudicatory decision in
any quasi-judicial, administrative or court of claims proceeding;

(B) Any on-site inspection of any project or program;

(C) Any political party caucus;
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(D) General discussions among members of a governing body on issues
of interest to the public when held in a planned or unplanned social, education-
al, training, informal, ceremonial or similar setting, without intent to conduct
public business even if a quorum is present and public business is discussed but
there is no intention for the discussion to lead to an official action; or

(E) Discussions by members of a governing body on logistical and
procedural methods to schedule and regulate a meeting.

(5) “Official action” means action which is taken by virtue of power
granted by law, ordinance, policy, rule, or by virtue of the office held.

(6) “Public agency” means any administrative or legislative unit of state,
county or municipal government, including any department, division, bureau,
office, commission, authority, board, public corporation, section, committee,
subcommittee or any other agency or subunit of the foregoing, authorized by
law to exercise some portion of executive or legislative power. The term “public
agency” does not include courts created by article eight of the West Virginia
constitution or the system of family law masters created by article four, chapter
forty-eight-a of this code.

(7) “Quorum” means the gathering of a simple majority of the constituent
membership of a governing body, unless applicable law provides for varying
the required ratio.

6-9A-3. Proceedings to be open; public notice of meetings

Except as expressly and specifically otherwise provided by law, whether
heretofore or hereinafter enacted, and except as provided in section four of
this article, all meetings of any governing body shall be open to the public. Any
governing body may make and enforce reasonable rules for attendance and
presentation at any meeting where there is not room enough for all members
of the public who wish to attend. This article does not prohibit the removal
from a meeting of any member of the public who is disrupting the meeting to
the extent that orderly conduct of the meeting is compromised: Provided, That
persons who desire to address the governing body may not be required to reg-
ister to address the body more than fifteen minutes prior to time the scheduled
meeting is to commence.

Fach governing body shall promulgate rules by which the date, time, place
and agenda of all regularly scheduled meetings and the date, time, place and
purpose of all special meetings are made available, in advance, to the public and
news media, except in the event of an emergency requiring immediate official
action.

Fach governing body of the executive branch of the state shall file a notice
of any meeting with the secretary of state for publication in the state register.
Each notice shall state the date, time, place and purpose of the meeting. Each
notice shall be filed in a manner to allow each notice to appear in the state
register at least five days prior to the date of the meeting.

In the event of an emergency requiring immediate official action, any gov-
erning body of the executive branch of the state may file an emergency meeting
notice at any time prior to the meeting. The emergency meeting notice shall
state the date, time, place and purpose of the meeting and the facts and circum-
stances of the emergency.

Upon petition by any adversely affected party any court of competent juris-
diction may invalidate any action taken at any meeting for which notice did not
comply with the requirements of this section.

§ 6-9A4-4. Exceptions

(a) The governing body of a public agency may hold an executive session
during a regular, special or emergency meeting, in accordance with the provi-
sions of this section. During the open portion of the meeting, prior to con-
vening an executive session, the presiding officer of the governing body shall
identify the authorization under this section for holding the executive session
and present it to the governing body and to the general public, but no decision
may be made in the executive session.

(b) An executive session may be held only upon a majority affirmative
vote of the members present of the governing body of a public agency. A public
agency may hold an executive session and exclude the public only when a closed
session is required for any of the following actions:

(1) To consider acts of war, threatened attack from a foreign power,
civil insurrection or riot;

(2) To consider:

(A) Matters arising from the appointment, employment, retirement,
promotion, transfer, demotion, disciplining, resignation, discharge, dismissal
or compensation of a public officer or employee, or prospective public officer
or employee unless the public officer or employee or prospective public officer
or employee requests an open meeting; or

(B) For the purpose of conducting a hearing on a complaint, charge
or grievance against a public officer or employee, unless the public officer or
employee requests an open meeting. General personnel policy issues may not
be discussed or considered in a closed meeting. Final action by a public agency
having authority for the appointment, employment, retirement, promotion,
transfer, demotion, disciplining, resignation, discharge, dismissal or compensa-
tion of an individual shall be taken in an open meeting;

(3) To decide upon disciplining, suspension or expulsion of any student
in any public school or public college or university, unless the student requests
an open meeting;

(4) To issue, effect, deny, suspend or revoke a license, certificate or reg-
istration under the laws of this state or any political subdivision, unless the per-
son seeking the license, certificate or registration or whose license, certificate
or registration was denied, suspended or revoked requests an open meeting;

(5) To consider the physical or mental health of any person, unless the
person requests an open meeting;

(6) To discuss any material the disclosure of which would constitute
an unwarranted invasion of an individual’s privacy such as any records, data,
reports, recommendations or other personal material of any educational, train-
ing, social service, rehabilitation, welfare, housing, relocation, insurance and
similar program or institution operated by a public agency pertaining to any
specific individual admitted to or served by the institution or program, the
individual’s personal and family circumstances;

(7) To plan or consider an official investigation or matter relating to
crime prevention or law enforcement;

(8) To develop security personnel or devices;

(9) To consider matters involving or affecting the purchase, sale
or lease of property, advance construction planning, the investment of pub-
lic funds or other matters involving commercial competition, which if made
public, might adversely affect the financial or other interest of the state or any
political subdivision: Provided, That information relied on during the course
of deliberations on matters involving commercial competition are exempt from
disclosure under the open meetings requirements of this article only until the
commercial competition has been finalized and completed: Provided, however,
That information not subject to release pursuant to the West Virginia freedom
of information act does not become subject to disclosure as a result of execu-
tive session;

(10) To avoid the premature disclosure of an honorary degree, scholar-
ship, prize or similar award;

(11) Nothing in this article permits a public agency to close a meeting
that otherwise would be open, merely because an agency attorney is a partici-
pant. If the public agency has approved or considered a settlement in closed
session, and the terms of the settlement allow disclosure, the terms of that
settlement shall be reported by the public agency and entered into its minutes
within a reasonable time after the settlement is concluded,;

(12) To discuss any matter which, by express provision of federal law or
state statute or rule of court is rendered confidential, or which is not considered
a public record within the meaning of the freedom of information act as set
forth in article one, chapter twenty-nine-b of this code.

§ 6-9A-5. Minutes

Fach governing body shall provide for the preparation of written minutes
of all of its meetings. Subject to the exceptions set forth in section four of this
article, minutes of all meetings except minutes of executive sessions, if any are
taken, shall be available to the public within a reasonable time after the meeting
and shall include, at least, the following information:

(1) The date, time and place of the meeting;
(2) The name of each member of the governing body present and absent;

(3) All motions, proposals, resolutions, orders, ordinances and measures
proposed, the name of the person proposing the same and their disposition;
and
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(4) The results of all votes and, upon the request of a member, pursuant to
the rules, policies or procedures of the governing board for recording roll call
votes, the vote of each member, by name.

§ 6-9A-6. Enforcement by injunctions; actions in violation of article voidable; void-
ability of bond issues

The circuit court in the county where the public agency regularly meets has
jurisdiction to enforce this article upon civil action commenced by any citizen
of this state within one hundred twenty days after the action complained of was
taken or the decision complained of was made. Where the action seeks injunc-
tive relief, no bond may be required unless the petition appears to be without
merit or made with the sole intent of harassing or delaying or avoiding return
by the governing body.

The court is empowered to compel compliance or enjoin noncompliance
with the provisions of this article and to annul a decision made in violation of
this article. An injunction may also order that subsequent actions be taken or
decisions be made in conformity with the provisions of this article: Provided,
That no bond issue that has been passed or approved by any governing body
in this state may be annulled under this section if notice of the meeting at
which the bond issue was finally considered was given at least ten days prior to
the meeting by a Class I legal advertisement published in accordance with the
provisions of article three, chapter fifty-nine of this code in a qualified news-
paper having a general circulation in the geographic area represented by that
governing body.

In addition to or in conjunction with any other acts or omissions which may
be determined to be in violation of this article, it is a violation of this article for
a governing body to hold a private meeting with the intention of transacting
public business, thwarting public scrutiny and making decisions that eventually
become official action.

Any order which compels compliance or enjoins noncompliance with the
provisions of this article, or which annuls a decision made in violation of this
article shall include findings of fact and conclusions of law and shall be re-
corded in the minutes of the governing body.

§ 6-9A-7. Violation of article; criminal penalties; attorney fees and expenses in
civil actions

(a) Any person who is a member of a public or governmental body re-
quired to conduct open meetings in compliance with the provisions of this
article and who willfully and knowingly violates the provisions of this article is
guilty of a misdemeanor and, upon conviction thereof, shall be fined not more
than five hundred dollars: Provided, That a person who is convicted of a second
or subsequent offense under this subsection is guilty of a misdemeanor and,
upon conviction thereof, shall be fined not less than one hundred dollars nor
more than one thousand dollars.

(b) A public agency whose governing body is adjudged in a civil action to
have conducted a meeting in violation of the provisions of this article may be
liable to a prevailing party for fees and other expenses incurred by that party
in connection with litigating the issue of whether the governing body acted in
violation of this article, unless the court finds that the position of the public
agency was substantially justified or that special circumstances make an award
of fees and other expenses unjust.

(c) Where the court, upon denying the relief sought by the complaining
person in the action, finds that the action was frivolous or commenced with the
primary intent of harassing the governing body or any member thereof or, in
the absence of good faith, of delaying any meetings or decisions of the govern-
ing body, the court may require the complaining person to pay the governing
body’s necessary attorney fees and expenses.

§ 6-9A4-8. Acting by reference; written ballots

(a) Except as otherwise expressly provided by law, the members of a
public agency may not deliberate, vote, or otherwise take official action upon
any matter by reference to a letter, number or other designation or other secret
device or method, which may render it difficult for persons attending a meeting
of the public agency to understand what is being deliberated, voted or acted
upon. However, this subsection does not prohibit a public agency from delib-
erating, voting or otherwise taking action by reference to an agenda, if copies
of the agenda, sufficiently worded to enable the public to understand what is
being deliberated, voted or acted upon, are available for public inspection at
the meeting.

(b) A public agency may not vote by secret or written ballot.

§ 6-9A-9. Broadcasting or recording meetings

(a) Except as otherwise provided in this section, any radio or television
station is entitled to broadcast all or any part of a meeting required to be open.

(b) A public agency may regulate the placement and use of equipment
necessary for broadcasting, photographing, filming or recording a meeting, so
as to prevent undue interference with the meeting. The public agency shall
allow the equipment to be placed within the meeting room in such a way as
to permit its intended use, and the ordinary use of the equipment may not be
declared to constitute undue interference: Provided, That if the public agency,
in good faith, determines that the size of the meeting room is such that all the
members of the public present and the equipment and personnel necessary
for broadcasting, photographing, filming and tape-recording the meeting can-
not be accommodated in the meeting room without unduly interfering with
the meeting and an adequate alternative meeting room is not readily available,
then the public agency, acting in good faith and consistent with the purposes
of this article, may require the pooling of the equipment and the personnel
operating it.

§ 6-9A4-10. Open governmental meetings committee

The West Virginia ethics commission, pursuant to subsection (j), section
one, article two, chapter six-b of this code, shall appoint from the membership
of the commission a subcommittee of three persons designated as the West
Virginia ethics commission committee on open governmental meetings. The
chairman shall designate one of the persons to chair the committee. In addition
to the three members of the committee, two additional members of the com-
mission shall be designated to serve as alternate members of the committee.

The chairman of the committee or the executive director shall call meetings
of the committee to act on requests for advisory opinions interpreting the West
Virginia open government meetings act. Advisory opinions shall be issued in a
timely manner, not to exceed thirty days.

§ 6-9A-11. Request for advisory opinion; maintaining confidentiality.

(a) Any governing body or member thereof subject to the provisions of
this article may seek advice and information from the executive director of the
West Virginia Ethics Commission or request in writing an advisory opinion
from the West Virginia Ethics Commission Committee on Open Governmen-
tal Meetings as to whether an action or proposed action violates the provisions
of this article. The executive director may render oral advice and information
upon request. The committee shall respond in writing and in an expeditious
manner to a request for an advisory opinion. The opinion is binding on the
parties requesting the opinion.

(b) Any governing body or member thereof that seeks an advisory opinion
and acts in good faith reliance on the opinion has an absolute defense to any
civil suit or criminal prosecution for any action taken in good faith reliance on
the opinion unless the committee was willfully and intentionally misinformed
as to the facts by the body or its representative.

(c) A governing body or member thereof that acts in good faith reliance
on a written advisory opinion sought by another person or governing body
has an absolute defense to any civil suit or criminal prosecution for any action
taken based upon a written opinion of the West Virginia ethics commission
committee, as long as underlying facts and circumstances surrounding the ac-
tion were the same or substantially the same as those being addressed by the
written opinion.

(d) The committee and commission may take appropriate action to pro-
tect from disclosure information which is properly shielded by an exception
provided in section four of this article.

6-9A-12. Duty of attorney general, secretary of state, clerks of the county
commissions and city clerks or recorders

It is the duty of the attorney general to compile the statutory and case law
pertaining to this article and to prepare appropriate summaries and interpreta-
tions for the purpose of informing all public officials subject to this article of
the requirements of this article. It is the duty of the secretary of state, the clerks
of the county commissions, joint clerks of the county commissions and circuit
courts, if any, and the city clerks or recorders of the municipalities of the state
to provide a copy of the material compiled by the attorney general to all elected
public officials within their respective jurisdictions. The clerks or recorders will
make the material available to appointed public officials. Likewise, it is their re-
spective duties to provide a copy or summary to any newly appointed or elected
person within thirty days of the elected or appointed official taking the oath of
office or an appointed person’s start of term.
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