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Introductory Note

The OPEN GOVERNMENT GUIDE is a compre-
hensive guide to open government law and practice in
each of the 50 states and the District of Columbia. Fifty-
one outlines detail the rights of reporters and other citi-
zens to see information and attend meetings of state and
local governments.

The OPEN GOVERNMENT GUIDE — previously
published as Tapping Officials’ Secrets — is the sole ref-
erence on open government laws in many states.

Written to follow a standard outline to allow easy com-
parisons between state laws, the compendium has enabled
open government advocates in one state to use arguments
successful in other states to enhance access rights at home.
Press associations and lobbyists have been able to invoke
other sunshine laws as they seek reforms in their own.

Volunteer attorneys, expert in open government laws in
each state and in Washington, D.C., generously donated
their time to prepare the initial outlines for the first incar-
nation of this project in 1989. In most states these same
attorneys or their close associates updated and rewrote
the outlines for the 1993, 1997, 2001 and 2006 editions
as well this current 2011 edition.

Attorneys who are new to the compendium in this edi-
tion are also experts in open government and access is-
sues, and we are grateful to them for their willingness to
share in this ongoing project to create the first and only
detailed treatise on state open government law. The rich
knowledge and experience all the participating attorneys
bring to this project make it a success.

While most of the initial users of this compendium
were journalists, we know that lawyers and citizens have
discovered it and find it to be indispensable as well.

At its core, participatory democracy decries locked files
and closed doors. Good citizens study their governors,
challenge the decisions they make and petition or vote for
change when change is needed. But no citizen can carry
out these responsibilities when government is secret.

Assurances of open government exist in the common
law, in the first state laws after colonization, in territorial
laws in the west and even in state constitutions. All states

have passed laws requiring openness, often in direct re-
sponse to the scandals spawned by government secrecy.
The U.S. Congress strengthened the federal Freedom
of Information Act after Watergate, and many states fol-
lowed suit.

States with traditionally strong access laws include Ver-
mont, which provides virtually unfettered access on many
levels; Florida, which was one of the first states to enact
a sunshine law; and Ohio, whose courts have issued sev-
eral access-friendly rulings. Other jurisdictions, such as
Pennsylvania and the District of Columbia, have made
significant changes to their respective open government
laws since the fifth edition was published designed to
foster greater public access to information. Historically,
Pennsylvania had a reputation as being relatively non-
transparent while the District of Columbia was known to
have a very restrictive open meetings law.

Some public officials in state and local governments
work hard to achieve and enforce open government laws.
The movement toward state freedom of information
compliance officers reflects a growing activism for access
to information in the states.

But such official disposition toward openness is excep-
tional. Hardly a day goes by when we don’t hear that a
state or local government is trying to restrict access to
records that have traditionally been public — usually be-
cause it is feared release of the records will violate some-

one’s “privacy” or threaten our nation’s security.

It is in this climate of tension between broad demo-
cratic mandates for openness and official preference for
secrecy that reporters and good citizens need to garner
their resources to ensure the passage and success of open
government laws.

The Reporters Committee genuinely hopes that the
OPEN GOVERNMENT GUIDE will help a vigor-
ous press and citizenry to shape and achieve demands for
openness, and that it will serve as a primer for those who
battle in government offices and in the courts for access
to records and meetings. When challenges to secrecy are
successful, the news is better and so is the government.

THE REPORTERS COMMITTEE FOR FREEDOM OF THE PRESS
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User’s Guide

Whether you are using a guide from one state to find a
specific answer to an access issue, or the complete com-
pendium encompassing all states to survey approaches to
a particular aspect of open government law around the
country, knowing a few basics on how the OPEN GOV-
ERNMENT GUIDE is set up will help you to get the
most out of it.

Following the outline. Every state section is based on the
same standard outline. The outline is divided into two
parts: access to records and access to meetings.

Start by reviewing the table of contents for each state.
It includes the first two tiers of that state’s outline. Once
you are familiar with the structure of the outline, finding
specific information is simple. Typically, the outline be-
gins by describing the general structure of the state law,
then provides detailed topical listings explaining access
policies for specific kinds of records or meetings.

Every state outline follows the standard outline, but
there will be some variations. Some contributors added
items within the outline, or omitted subpoints found in
the complete outline which were not relevant to that
state’s law. Each change was made to fit the needs of a
particular state’s laws and practices.

In general, outline points that appear in boldface type
are part of the standard outline, while additional topics
will appear in italicized type.

Whether you are using one state outline or any number
of outlines, we think you will find the outline form help-
tul in finding specific information quickly without having
to read an entire statute or search through many court
cases. But when you do need to consult statutes, you will
find the complete text of the relevant portions at the end
of each outline.

Additional copies of individual state booklets, or of the
compendium covering the 50 states and the District of
Columbia, can be ordered from The Reporters Commit-
tee for Freedom of the Press, 1101 Wilson Blvd., Suite
1100, Arlington, Virginia 22209, or by calling (703) 807-
2100. The compendium is available in electronic format
on CD.

The state outlines also are available on our World-Wide
Web site, www.rcfp.org/ogg. The Internet version of the
outlines allows you to search the database and compare
the law in different states.

Updates: The Reporters Committee published new
editions of THE OPEN GOVERNMENT GUIDE in
1989, 1993, 1997, 2001, 2006, and now in 2011. We ex-
pect future updates to follow on approximately the same
schedule. If we become aware of mistakes or material
omissions in this work, we will post notices on this proj-
ect’s page on our World-Wide Web site, at www.rcfp.org/
ogg. This does not mean that the outlines will constantly
be updated on the site — it simply means known errors
will be corrected there.

For our many readers who are not lawyers: This book
is designed to help journalists, lawyers, and citizens un-
derstand and use state open records and meetings law.
Although the guides were written by lawyers, they are
designed to be useful to and readable by nonlawyers as
well. However, some of the elements of legal writing may
be unfamiliar to lay readers. A quick overview of some of
these customs should suffice to help you over any hurdles.

Lawyers are trained to give a “legal citation” for most
statements of law. The name of a court case or number
of a statute may therefore be tacked on to the end of a
sentence. This may look like a sentence fragment, or may
leave you wondering if some information about that case
was omitted. Nothing was left out; inclusion of a legal
citation provides a reference to the case or statute sup-
porting the statement and provides a shorthand method
of identifying that authority, should you need to locate it.

Legal citation form also indicates where the law can be
found in official reporters or other legal digests. Typically,
a cite to a court case will be followed by the volume and
page numbers of a legal reporter. Most state cases will be
found in the state reporter, a larger regional reporter, or
both. A case cite reading 123 A.2d 456 means the case
could be found in the Atlantic (regional) reporter, second
series, volume 123, starting at page 456.

Note that the complete citation for a case is often given
only once. We have tried to eliminate as many cryptic
second-reference cites as possible, but you may encoun-
ter cites like “Jackson at 321.” This means that the author
is referring you to page 321 of a case cited earlier that in-
cludes the name Jackson. Authors may also use the words
supra or infra to refer to a discussion of a case appearing
earlier or later in the outline, respectively.

Except for these legal citation forms, most “legalese”
has been avoided. We hope this will make this guide more
accessible to everyone.
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FOREWORD

"Texas has a rich political heritage, one which has historically dem-
onstrated a strong commitment to the free flow of information and
open government. When Texas announced its independence from
Mexico, its declaration stated: “[It] is an axiom in political science, that
unless the people are educated and enlightened, it is idle to expect the
continuance of civil liberty, or the capacity for self-government.” The
Declaration of Independence of Texas para. 11 (1836). This concept
of government is borrowed, of course, from Thomas Jefferson, James
Madison, and the rationale of the United States Constitution. It was
Madison who wrote that, “a popular government without popular in-
formation, or the means of acquiring it, is but a prologue to a farce or
a tragedy, or perhaps both. Knowledge will forever govern ignorance:
and a people who mean to be their own governors must arm them-
selves with the power which knowledge gives.” James Madison, letter
to W.T. Berry (Aug. 4, 1822), reprinted in G.P. Hunt, The Writings
of James Madison 103 (1910).

This concept of enlightened self-government was carried over to
the Texas Constitutional Convention of 1845, when Texas joined the
United States. In his opening remarks, Thomas J. Rusk, president of
the convention, stated that: “The history of the world may be searched
in vain for a parallel to the present instances of two governments amal-
gamating themselves into one, from a pure devotion to that great prin-
ciple-that man, by sentiments with which his God has impressed, is ca-
pable of self-government.” Texas Constitutional Convention of 1845,
debates of the Texas Convention (William Weeks, reporter, 1846).

In the years that followed, Texas courts recognized a broad com-
mon law right of access to government information. The first reported
case dealing with the common law right of access was Jenkins v. State,
75 SW. 312, 312 (Tex. Crim. App. 1903), which dealt with access to
pretrial material in a criminal case. In 1915, the San Antonio Court of
Civil Appeals wrote a landmark opinion on the common law right of
access, in Palacios v. Corbett, 172 S.W. 777 (Tex. Civ. App.-San Antonio
1915, writ ref°d). The Palacios case dealt with the right of a citizen tax-
payer to inspect county auditing papers. Id. at 778.

The presumptive common law right of access to government infor-
mation in Texas appears to be extremely strong absent a specific statute
restricting public access. As the court said in Gill v. Snow, 644 S.W.2d
222, 224 (Tex. App.-Fort Worth 1982, no writ), “This State’s policy
has been found to be that all information kept by the government is of
legitimate public concern unless the legislature rules that the need for
confidentiality is outweighed by the public’s right to know.”

Nevertheless, it took a substantial government scandal to provide
the impetus for passage of an open records statute and strengthening
of the Texas Open Meetings Act. In 1972, the so-called Sharpstown
scandal broke and resulted in the indictment and successful prosecu-
tion of a number of government officials. Other high government
officials were put under a cloud of suspicion, although not indicted.
In 1973, a reform-minded legislature strengthened the Texas Open

Meetings Act, and passed the Texas Open Records Act, which the Tex-
as legislature changed in 1995 to the Public Information Act. These
acts are among the strongest in the nation. The first section of the
Public Information Act underscores this point:

[E]ach person is entitled, unless otherwise expressly provided by
law, at all times to complete information about the affairs of gov-
ernment and the official acts of public officials and employees.
The people, in delegating authority, do not give their public ser-
vants the right to decide what is good for the people to know and
what is not good for them to know. The people insist on remain-
ing informed so that they may retain control over the instruments
they have created. The provisions of this chapter shall be liberally
construed to implement this policy.

Tex. Gov’t Code Ann. § 552.001(a) (Vernon 2004). See also City of Gar-
land v. Public Utility Comm’n of Texas, 165 S.W.3d 814, 820 (Tex.App.—
Austin 2005, pet. denied) (“As a general rule, Texas public policy fa-
vors open records.”).

Both the Public Information Act and Open Meetings Act have been
amended in recent years. One substantial threat to the Open Meetings
Act occurred in the intermediate appellate decision of City of Abilene
v. Shackelford, 572 SW.2d 742 (Tex. Civ. App.-Amarillo 1978, writ
granted), 7ev’d on other grounds, 585 SW.2d 665 (Tex. 1979). In that
case, an appellate court held that the press did not have standing to
invoke the protections of the Open Meetings Act. Id. at 747. The act
subsequently was amended to overrule the case; Section 551.142 of
the Texas Government Code (the “Code”) now states that “[a]n inter-
ested person, including a member of the news media, may bring an ac-
tion by mandamus or injunction to stop, prevent, or reverse a violation
or threatened violation of this chapter by members of a governmental
body.” Another amendment to the Open Meetings Act overruled an
Attorney General’s opinion that cameras were not authorized in public
meetings. Section 551.023(a) of the Code now states, in part, that a
“person in attendance may record all or any part of an open meeting
of a governmental body by means of a tape recorder, video camera, or
other means of aural or visual reproduction.”

As early as 1995, the legislature amended the Public Information
Act to bring it into the computer age and to more strictly regulate
what governmental bodies may charge for copies of public informa-
tion. The amendments also replaced all references in the statute to
“public records,” with “public information,” to clarify that the statute
applies to data held in computer memory banks or in audio or video
form, as well as on paper. In addition, as a result of recent amend-
ments, the statute now requires the Attorney General to render a deci-
sion within forty-five days of receiving a request, with a possible ten-
day extension. § 552.008(b-2); Texas Administrative Code §§ 70.11(d)
(6)(D). Previously, the Attorney General’s office took an average of
three to six months to issue an opinion on an open records case.

In 2005, the legislature passed a bill requiring most elected and ap-
pointed public officials to take a training course on the Texas Public
Information Act and the Texas Open Meetings Act. See § § 551.005,
552.012.

The Public Information Act provides that a court shall assess costs
and attorney fees incurred by a plaintiff who substantially prevails in a
suit for access to public information. See § 552.323. Costs and fees may
not be assessed against a governmental body, however, if the govern-
mental body acted in reasonable reliance on an applicable judgment or
court order, a published appellate court decision, or a written decision
of the Attorney General. § 552.323(a). Under the Open Meetings Act
a party who substantially prevails may be entitled to an award of at-
torney fees. § 551.142.

In a state as large as Texas, it is difficult to generalize about the
attitude of state officials toward citizens’ access to government in-
formation. In 1971, a law student author at the University of Texas
wrote that, despite passage of the Open Meetings Act, “public access

THE REPORTERS COMMITTEE FOR FREEDOM OF THE PRESS
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is frustrated at every level of the decision making process.” Note, Tex-
as Open Meetings Act Has Potentially Broad Coverage But Suffers
From Inadequate Enforcement Provisions, 49 Tex. L. Rev. 764, 765
(1971). It is safe to say, however, that there is a wide range of opinion
on the issue. Many, if not most, state officials have a cooperative at-
titude and believe in the concept of open government. All in all, Texas’
Public Information Act and Open Meetings Act are among the most
liberal in the United States and a great deal of information is released
pursuant to the terms of these statutes.

Open Records

I. STATUTE -- BASIC APPLICATION
A. Who can request records?
1. Status of requestor.

Anyone, citizens and non-citizens alike, can request Texas public
information, for any reason or use. The Texas Public Information Act
(the “Act”), Tex. Gov’t Code Ann. § 552.001 et seq. (formerly Tex.
Rev. Civ. Stat. Ann. art. 6252-17a), places no limits on who can request
public records. See City of Garland, 165 S.W.3d at 820 (“‘Public infor-
mation’ must be made available to the public upon request by any per-
son.”) The Act does not require that the requestor be a Texas resident.
Section 552.221(a) of the Act specifically directs the officer for public
information to produce public information on “application” by “any
person.” This is consistent with the Act’s policy, which is specifically
set forth in section 552.001(a):

Under the fundamental philosophy of the American constitu-
tional form of representative government that adheres to the
principle that government is the servant and not the master of the
people, it is the policy of this state that each person is entitled, un-
less otherwise expressly provided by law, at all times to complete
information about the affairs of government and the official acts
of public officials and employees.

Tex. Gov’t Code Ann. § 552.001(a) (Vernon 2004).
2. Purpose of request.

A person’s motive for requesting the information cannot be a con-
sideration in determining whether the information must be disclosed.
Indus. Found. of the South v. Tex. Indus. Accident Bd., 540 S.W.2d 668,
674 (Tex. 1976), cert. denied, 430 U.S. 931 (1977); see also A & T Consul-
tants Inc. v. Sharp, 904 S.W.2d 668, 676 (Tex. 1995) (reasoning that the
legislature enacted the Act “to conform loosely to the federal Freedom
of Information Act,” which also bars the government from examining
the motives or interests of the requestor); Texas Comptroller of Public
Accounts v. Attorney General of Texas, No. 08-0172,2010 WL 4910163,
at*5 & n.10 (Tex. 2010). Instead, section 552.222 specifically prohibits
the officer for public information from making any inquiry of a re-
questor other than to establish the requestor’s proper identification, to
clarify a request if the governmental body is unclear as to what infor-
mation is requested, and to discuss with the requestor how the scope
of a request might be narrowed if a large amount of information has
been requested. Also, section 552.223 provides that all requests shall
be treated “uniformly without regard to the position or occupation of
the requestor, the person on whose behalf the request is made, or the
status of the individual as a member of the media.”

3. Use of records.

Nothing in the Act restricts subsequent use of the information, and
once information has been released to one member of the general
public, it must be made available to anyone. See § 552.007; Tex. Att’y
Gen. ORD-192 (1978); Tex. Att’'y Gen. ORD-163 (1977); Tex. Att’y
Gen. ORD-490 (1988) (“the act prohibits ‘selective disclosure.””);
U.S. Dep’t of Air Force, Scott Air Force Base v. Fed. Labor Relations Auth.,
838 F.2d 229, 232-34 (7th Cir. 1988) (noting that requestor’s use was
irrelevant, as “[t]he special needs of one, or the lesser needs of another,
do not matter,” because “[t]he first person to get the information may
give it away; so if one person gets it, ‘any person’ may. ”).

[NOTE: The boundaries of the Act largely have been defined
by the Texas Attorney General either in standard Attorney General
opinions or in more than 680 “Open Records Decisions,” or ORDs.
Open records decisions address the factual and legal issues involved
in deciding whether specific requested information, supplied to the
Attorney General for in camera review, is exempt. Standard “Attorney
General opinions” only address questions of law, not fact. While At-
torney General’s interpretation of the Act may be persuasive, it is not
controlling. City of Dallas v. Abbott, 304 S.W.3d 380, 384 (Tex. 2010)]

Page 2
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B. Whose records are and are not subject to the act?

Virtually all local and state government bodies and many quasi-gov-
ernmental bodies are subject to the Act. Section 552.002 makes public
“information that is collected, assembled, or maintained under a law
or ordinance or in connection with the transaction of official business:

(1) by a governmental body; or

(2) for a governmental body and the governmental body owns the
information or has a right of access to it.”

The Act’s definition of “governmental body” is quite broad. Section
552.003(1)(A) provides that the term means:

“@i) a board, commission, department, committee, institution,
agency, or office that is within or is created by the executive or
legislative branch of state government and that is directed by one
or more elected or appointed members;

(i) a county commissioners court in the state;
(iii) a municipal governing body in the state;

(iv) a deliberative body that has rulemaking or quasi-judicial
power and that is classified as a department, agency, or political
subdivision of a county or municipality;

(v) a school district board of trustees;

(vi) a county board of school trustees;

(vii) a county board of education;

(viii) the governing board of a special district;

(ix) the governing body of a nonprofit corporation organized
under Chapter 67, Water Code, that provides a water supply or
wastewater service, or both, and is exempt from ad valorem taxa-
tion under section 11.30, Tax Code;

(x) a local workforce development board created under Section
2308.253;

(xi) a nonprofit corporation that is eligible to receive funds under
the federal community services block grant program and that is
authorized by this state to serve a geographic area of the state; and

(xii) the part, section, or portion of an organization, corporation,
commission, committee, institution, or agency that spends or that
is supported in whole or in part by public funds.”

Section 552.003(1)(B) explicitly excludes the judiciary from the defi-
nition of “governmental body.” However, a deliberative body that has
rulemaking or quasi-judicial power is a “governmental body” and is
subject to the Act. Tex. Gov’t Code § 552.003(1)(A)(iv). Quasi-judicial
power has been defined as: (1) the power to exercise judgment and dis-
cretion; (2) the power to hear and determine or to ascertain facts and
decide; (3) the power to make binding orders and judgments; (4) the
power to affect the personal or property rights of private persons; (5)
the power to examine witnesses, to compel the attendance of witness-
es, and to hear the litigation of issues on a hearing; and (6) the power
to enforce decisions or impose penalties. Blankenship v. Brazos Higher
Educ. Auth., 975 SSW.2d 353, 360 (Tex. App.-Waco 1998, pet. denied)
(citing City of Austin v. Evans, 794 S.W.2d 78, 83-84 (Tex. App.-Austin
1990, no writ)). An entity possessing none of these characteristics is
not a quasi-judicial entity for purposes of establishing that it is a gov-
ernment body. 1d.; San Antonio Building & Const. Trades Council v. City
of San Antonio, 224 S.W.3d 738, 749 (Tex.App.—San Antonio 2007, pet.
denied) (revenue bonds to be sold to private investors were not “public
funds” where no funds of the State of Texas or the City would be used
to secure and pay the bonds).

1. Executive branch.

The executive branch and any governmental body created by the
executive branch are specifically subject to the Public Information Act.

a. Records of the executives themselves.

Section 552.109 exempts from disclosure private correspondence or
communications of an elected office holder in relation to matters the
disclosure of which would constitute an invasion of privacy. Section
552.109 may protect content of the information, but not the fact that
the communication occurred. Tex. Att’y Gen. ORD-40 (1974).

In determining whether information is exempt from disclosure, the
Attorney General relies on the same common-law privacy test. See
Tex. Att’y Gen. GA-3538 (2005). Common-law privacy protects infor-
mation if (1) the information contains highly intimate or embarrassing
facts, the publication of which would be highly objectionable to a rea-
sonable person, and (2) the information is not of legitimate concern to
the public. See id. (citing Indus. Found. of the South v. Tex. Indus. Accident
Bd., 540 S.W.2d 668, 685 (Tex. 1976)). The type of information that
might be considered intimate and embarrassing by the Texas Supreme
Court in Industrial Foundation included information relating to sexual
assault, pregnancy, mental or physical abuse in the workplace, illegiti-
mate children, psychiatric treatment of mental disorders, attempted
suicide, and injuries to sexual organs. Indus. Found., 540 S.W.2d at 683.

Exemption under section 552.109 applies only to correspondence
sent out by the elected official, not to correspondence that is received
by the official. In addition, this exemption only protects the privacy
interests of the public official. See Tex. Att’y Gen. ORD-473 (1987).
It does not protect the privacy interests of the person discussed in
the communication or the privacy of the recipient of the communica-
tion. See Tex. Att'y Gen. ORD-332 (1982). Exempt correspondence
includes handwritten notes on a personal calendar, even if made b
the elected official’s assistant. See Tex. Att’'y Gen. ORD-145 (1976).
However, when a travel itinerary is prepared, it is available for public
inspection.

Non-exempt information includes correspondence of the governor
regarding potential nominees for public office. This material is not
protected by a constitutional right of privacy or a common-law right
of privacy when it does not contain highly embarrassing or intimate
facts and there is a legitimate public interest in the appointment pro-
cess. See Tex. Att’y Gen. ORD-241 (1980).

b. Records of certain but not all functions.

Section 552.106 exempts from disclosure internal bill analyses or
working papers prepared by the governor’s office for the purpose of
evaluating proposed legislation. See Tex. Att'y Gen. ORD-138 (2005)
(Office of the Lieutenant Governor could withhold information con-
stituting a comparison or analysis of factual information prepared
to support proposed legislation); but see Tex. Att'y Gen. ORD-6367
(2011) (Section 552.106 did not apply where the Dallas County Com-
missioner’s Court failed to demonstrate that the information consti-
tuted an internal bill analysis or working paper prepared by the gover-
nor’s office for the purpose of evaluating proposed legislation).

2. Legislative bodies.

The legislative branch of state government and any governmental
body created by it is subject to the Act, which exempts certain catego-
ries of information pertinent to the legislature. Drafts or working pa-
pers involved in the preparation of proposed legislation are excluded
from the Act. Tex. Gov’t Code § 552.106. See Tex. Att’y Gen. ORD-
380 (2003) (certain information related to proposed adult entertain-
ment business licensing ordinance excepted from disclosure because it
reflected internal policy judgments, recommendations, and proposals).

Private correspondence or communications by an elected office
holder, the disclosure of which would constitute an invasion of privacy,
are excepted from the Act. Tex. Gov’t Code § 552.109. This exception
applies only to correspondence sent out by the official, not to corre-
spondence that is received by the official. In addition, this exemption
only protects the privacy interests of the public official. See Tex. Att’y
Gen. ORD-473 (1987). It does not protect the privacy interests of the
person discussed in the communication or the privacy of the recipi-
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ent of the communication although it may be appropriate to redact
the parties’ names such as those of students and parents under related
statutes. See Tex. Att’y Gen. ORD-332 (1982).

Certain records of communications between citizens and members
of the legislature or the lieutenant governor may be confidential by
statute. § 552.146. Exempt correspondence includes handwritten
notes on a personal calendar. See Tex. Att’y Gen. ORD-145 (1976).

An itemized list of long distance calls made by legislators and
charged to their contingent expense accounts is not excepted because
such a list is not a “communication.” See Tex. Att’y Gen. ORD-40
(1974). See also Tex. Att’'y Gen. ORD-636 (1995) (cellular billing re-
cords are generally considered public information).

Section 552.111 exempts from disclosure interagency or intraagen-
cy memoranda or letters that would not be available by law to a party
in litigation with the agency.

3. Courts.

Only the judiciary is specifically excluded from the Act’s definition
of “governmental body.” See Tex Gov’t Code § 552.003(1)(B). The
Act provides that “[aJccess to information collected, assembled, or
maintained by or for the judiciary is governed by rules adopted by
the Supreme Court of Texas or by other applicable laws and rules,”
and that the Act “does not address whether information is considered
to be information collected, assembled, or maintained by or for the
judiciary.” § 552.0035.

To fall under the judiciary exclusion, requested records must con-
tain information that pertains to judicial proceedings and be subject to
direct supervision of a court. See Tex. Att’y Gen. ORD-17331 (2009);
Tex. Att’y Gen. ORD-646 (1996) (finding that function that govern-
mental entity performs determines whether entity falls within judicia-
ry exception to the Act); see also Tex. Att’y Gen. ORD-1083 (2004) (in-
formation created by a municipal court judge constituted a record of
the judiciary because it was made “at the request of the presiding judge
regarding the policies of the Court and policy changes that should be
made”); but see Tex. Att’y Gen. ORD-204 (1978) (information held by
county judge that does not pertain to proceedings before county court
subject to Public Information Act). The Act itself does not define “ju-
diciary,” but the Texas Attorney General’s office has advised that the
records of the State Board of Law Examiners and information within
the constructive possession of a grand jury are all considered records of
the “judiciary.” See Tex. Att’'y Gen. ORD-136 (1976); Tex. Att’y Gen.
ORD-513 (1988). Likewise, the Attorney General concluded that the
Bexar County Personal Bond Program was functioning as an arm of
the court when it conducted certain investigations, and therefore the
resulting reports were records of the “judiciary” and not subject to
the Act. Tex. Att’y Gen. ORD-572 (1990). However, the district at-
torney’s office is not considered a branch of the judiciary. See Holmes
v. Morales, 924 S.W.2d 920, 922-23 (Tex. 1996). If a district attorney
has a list of grand jurors actually empaneled during a particular term
of court, the list should be made public if requested. Tex. Att’'y Gen.
ORD-433 (1986). In comparison, a list of prospective grand jurors’
names is not subject to required disclosure. Id.; see also State v. Newton,
179 S.W.3d 104, 111 (Tex. App.—San Antonio 2005, no pet.) (grand
jury is an extension of the judiciary and grand jury information is,
therefore, not subject to the Act). The Court Reporters Certification
Board also does not come within the Act’s definition of “judiciary.”
Tex. Att’'y Gen. ORD-527 (1989). As such, it was a proper request
under the Act for the names and addresses of all shorthand reporters
who have received a notice of informal hearing regarding disciplinary
matters and copies of all notices of formal hearings sent to the short-
hand reporters. Id.

Finally, it should be kept in mind that “case-related documents are
generally presumed to be open to the public,” as “Rule 76a of the
"Texas Rules of Civil Procedure establishes a presumption that court
records generally ‘are . . . open to the general public.” Op Tex. Att’y
Gen. No. GA-0203 (2004) (citing Nixon v. Warner Communications

Inc., 435 U.S. 589, 597 (1978), Taylor v. Tex., 938 SSW.2d 754, 757
(Tex. App.-Waco 1997, no writ), and In re Thoma, 873 S.W.2d 477,
496 (Tex. Rev. Trib. 1994, no appeal) (affirming “our judicial system’s
abiding commitment to providing public access to civil and criminal
proceedings and records”)).

4. Nongovernmental bodies.

Section 552.001(a) of the Act, which sets out the Act’s purpose, spe-
cifically mandates that it “shall be liberally construed to implement
[the Act’s] policy.” The Act “shall be liberally construed in favor of
granting a request for information.” § 552.001(b). In that spirit, courts
and the Texas Attorney General have interpreted the term “govern-
mental body” broadly.

a. Bodies receiving public funds or benefits.

The following bodies were found to be “governmental body” sub-
ject to the Act:

1. a community supervision and corrections department (limited to
personnel files and other records reflecting the day-to-day manage-
ment of such department) (Tex. Att’y Gen. ORD-646 (1996)).

2. the State Employee Charitable Campaign Policy Committee, the
State Employee Charitable Campaign Advisory Committee, and the
Local State Employee Charitable Campaign Committees (Op. Tex.
Att’y Gen. No. LO-94-064 (1994)).

3. a municipal economic development foundation and a municipal
chamber of commerce (to the extent it receives support from the foun-
dation) (Tex. Att’y Gen. ORD-621(1994)).

4. the sections of a museum that are supported by the city or the
state (Tex. Att’y Gen. ORD-602 (1992)).

5. a public nonprofit housing finance corporation created by local
government, where the corporation’s funds by law are public funds
and belong to the corporation’s sponsoring local government (Tex.
At’y Gen. ORD-601 (1992)).

6. a nonprofit corporation established to administer federal job
training partnership funds granted to the state (Tex. Att’y Gen. ORD-
509 (1988)).

7. a nonprofit volunteer fire department (Op. Tex. Att’y Gen. No.
JM-821 (1987)).

8. a county child support department (Tex. Att'y Gen. ORD-417
(1984)).

9. the Texas Municipal League Workers’ Compensation Joint Insur-
ance Fund (Tex. Att’y Gen. ORD-406 (1984)).

10. a nonprofit industrial development corporation (Op. Tex. Att’y
Gen. No. JM-120 (1983)).

11. the Texas Guaranteed Student Loan Corporation (Op. Tex.
Att'y Gen. No. MW-295 (1981); Tex. Att’'y Gen. ORD-563 (1990)).

12. a private, nonprofit corporation created to promote a metro-
politan area’s interests (Tex. Att’'y Gen. ORD-228 (1979));

13. a city-county economic development corporation (Tex. Att’y

Gen. ORD-201 (1978)).

14. a nonprofit community action organization supported in part by

county funds (Tex. Att’y Gen. ORD-195 (1978)).

15. a hospital authority created by a city ordinance (Op. Tex. Att'y
Gen. No. H-554 (1975)).

16. the Texas Water Advisory Council (Op. Tex. Att'y Gen. No.
GA-0065 (2003)).

17. a pet shelter to which a county contractually delegated the ad-
ministration of a pet registration program, including collection and
retention of registration fees that would otherwise be payable to the

county. Tex. Att’y Gen. ORD-4135 (2011).
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The determination of whether an entity is a governmental body for
purposes of the Act requires an analysis of the facts surrounding the
entity. See Blankenship v. Brazos Higher Educ. Auth., Inc., 975 SW.2d
353, 360-362 (Tex. App.-Waco 1998, pet. denied). The primary issue
in determining whether certain private entities are governmental bod-
ies under the Act is whether they spend or are “supported in whole or
in part by public funds” under section 552.003(1)(A)(xii). See Op. Tex.
Att’y Gen. No. JM-821 (1987).

In 1992, the Attorney General analyzed the similarly constructed
predecessor provision of section 552.003(1)(A)(xii). Tex. Att’y Gen.
ORD-602 (1992). There, the Attorney General considered whether
the definition of “governmental body” included the Dallas Museum
of Art, a private nonprofit corporation that receives approximately 85
percent of its funding from membership fees and private donations.
The museum also receives money from state agencies and the City
of Dallas, which holds title to the land and buildings the museum oc-
cupies. A contract between the city and the museum requires that the
city maintain and insure the buildings, pay the udility bills, and fund
half the salaries and benefits paid to curators, conservators, security,
and other specific personnel. The city holds title to art acquired before
Sept. 12, 1984 and the museum holds title to all art acquired after that
date. Considering the breadth of the “public funds” subsection of the
“governmental body” definition, the decision emphasized that the At-
torney General “has distinguished between private entities receiving
public funds in return for specific, measurable services and entities
receiving public funds as general support.” Id. Although the Attor-
ney General recognized that the city is “receiving valuable services in
exchange for its obligations,” the Attorney General advised that “the
very nature of the services the [museum] provides to the city cannot
be known, specific, or measurable.” Id. Therefore, the Attorney Gen-
eral concluded that the city is providing the museum support and thus
the museum is a governmental body “[t]o the extent that the DMA
receives the city’s support.” Id. The Attorney General advised that mu-
seum “records related to those parts of the DMA’s operation directly
supported by the city, such as records regarding maintenance and
ownership of the building and grounds, the city’s art collection, utility
bills, salaries of those employees for whom the city pays a portion, and
insurance policies on which the city has paid part of the premium, are
subject to the [open records] act.” Id. However, the Attorney General
advised that records related to areas of the museum not directly sup-
ported by the city are not subject to the Act, including documents
related to an artwork collection donated in 1985. Id.; see also Tex. Att’y
Gen. LA-6044 (2003) (payroll records of a subcontractor failed to sat-
isfy the definition of public information where the records were not
prepared as the agent of the governmental body, but instead done so
in the performance of its own statutory duties under on a public works
project, maintained pursuant to 2258.024 of the Texas Government
Code. The Waco Court of Appeals found that the Brazos Higher
Education Authority Inc., a nonprofit corporation that issues revenue
bonds to purchase student loans, is not a governmental body under
the Act because, in part, (1) it is not a deliberative body with rulemak-
ing or quasi-judicial power; (2) was not created by a city; and (3) no
funds of the State of Texas or the City of Waco are used to secure and
pay off the revenue bonds. Blankenship v. Brazos Higher Educ. Auth.,
975 S.W.2d 353, 359-60 (Tex. App.-Waco 1998, pet. denied); see also
Keever v. Finlan, 988 S.W.2d 300, 305 (Tex.App.-Dallas 1999, pet.
dism’d) (individual members of a school district board of trustees are
not a governmental body; while governmental body includes school
district board of trustees, trustee is not governmental body subject to
Act); Kneeland v. National Collegiate Athletic Ass’'n, 850 F.2d 224, 225-
31 (5th Cir. 1988), cert. denied, 488 U.S. 1042 (1989) (National Col-
legiate Athletic Association is not a “governmental body” because the
funds received were not for general support, but rather were received
in exchange for known, specific, and measurable services.); Tex. Att’y
Gen. ORD-8197 (2010) (Planned Parenthood Association of Hidalgo
County not a “governmental body” because the public funds it re-
ceives are in exchange for specific and measurable services, and not for
its general support).

b. Bodies whose members include governmental
officials.

For information to be subject to the Act, it must be “collected, as-
sembled, or maintained under a law or ordinance or in connection
with the transaction of official business” by or for a governmental
body. § 552.021. At issue in Tex. Att’y Gen. ORD-565 (2010) were
communications between a University of Texas employee and the U.S.
Department of Homeland Security’s Homeland Security Science and
Technology Advisory Committee. The Attorney General determined
the communications were not subject to the Act because they were
created by and for the committee and were not collected, assembled,
or maintained’ by or for the university. Id., citing Tex. Att’y Gen.
ORD-635 (1995) (statutory predecessor not applicable to personal in-
formation unrelated to official business and created or maintained by
state employee involving de minimis use of state resources).

5. Multi-state or regional bodies.
Not specifically addressed.

6. Advisory boards and commissions, quasi-
governmental entities.

The following were found to be governmental bodies under the Act:

1. a search advisory committee established by the Board of Re-
gents of the Texas A & M System to recommend candidates for
the position of President of Texas A & M University, and whose
members were reimbursed for the expense of travel, meals and
lodging. Tex. Att’'y Gen. ORD-273 (1981).

2. the North Texas Commission constituted a “governmental
body” because its contract with the City of Fort Worth failed to
impose on the commission a specific and definite obligation to
provide a measurable amount of service in exchange for a certain
amount of money, as one would expect to find in a typical arms-
length contract for services between a vendor and a purchaser.
Tex. Att’y Gen. ORD-228 (1979).

The following did not qualify as governmental bodies under the Act:

1. the advisory board of the Children’s Advocacy Center of Texas
(“CACCT”). Tex. Att’y Gen. ORD-5293 (2004). Although the
CACCT was a governmental body subject to the Act, its advisory
board was not because it served voluntarily, on an as-needed ba-
sis, in a nonvoting capacity, and received no public funds.

2. the Fiesta San Antonio Commission, which was designated by
city ordinance as fiesta planning agency but received no public
funds. Tex. Att’y Gen. ORD-569 (1990).

3. a mayor’s task force that examined city governmental structure
but did not spend and was not supported by public funds. Tex.
Att’y Gen. ORD-317 (1982).

7. Others.

The Act applies to property owners’ associations in the same man-
ner as a governmental body if:

1. membership in the property owners’ association is mandatory
for owners or a defined class of owners of private real property in a
defined geographic area in a county with a population of 2.8 million
or more or in a county adjacent to a county with a population of 2.8
million or more;

2. the property owners’ association has the power to make manda-
tory special assessments for capital improvements or mandatory regu-
lar assessments; and

3. the amount of the mandatory special or regular assessments is or
has ever been based in whole or in part on the value at which the state
or a local governmental body assesses the property for purposes of ad
valorem taxation under Section 20, Article VIII, Texas Constitution.

§552.0036.
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C. What records are and are not subject to the act?

The Act covers virtually all information possessed by governmental
bodies. Section 552.002 makes public “information that is collected,
assembled, or maintained under a law or ordinance or in connection
with the transaction of official business” by a governmental body or
for a governmental body, and the governmental body owns the infor-
mation or has a right of access to it. The Texas Supreme Court has
held that a document labeled “draft” is public information if, under a
law or ordinance or in connection with the transaction of official busi-
ness, it is collected, assembled, or maintained by or for a governmental
body. City of Garland v. Dallas Morning News, 22 S.W.3d 351, 358-59
(Tex. 2000).

Although the Act does not require governmental bodies to prepare
new information (Tex. Att'y Gen. ORD-483 (1987); Tex. Att'y Gen.
ORD-452 (1986); Tex. Att’y Gen. ORD-342 (1982); A & T Consultants
Inc. v. Sharp, 904 S.W.2d 668, 676 (Tex. 1995)), some compilation may
be required. See Op. Tex. Att’y Gen. No. JM-672 (1987) (suggesting
that some compilation by way of a minimal computer search using an
existing computer program may be required); § 552.231. A govern-
mental body is not required under this chapter to allow the inspection
of or to provide a copy of information in a commercial book or pub-
lication purchased or acquired by the governmental body for research
purposes if the book or publication is commercially available to the
public. §552.027.

The Actapplies to any information in a governmental body’s posses-
sion, even if originally created by an outside consultant or some other
entity. Tex. Att’y Gen. ORD-335 (1982); see Tex. Att’y Gen. ORD-317
(1982); Tex. Att’y Gen. ORD-192 (1978). Even information located
in the office of an outside consultant may be subject to the Act if (1)
the information relates to a governmental body’s official duties, (2)
the consultant acts as the governmental body’s agent in gathering the
information, and (3) the governmental body is entitled to access to the
information. See Tex. Att’y Gen. ORD-585 (1991); Tex. Att’y Gen.
ORD-462 (1987) (records of law firm considered “public information”
because they were prepared at direction of and under substantial con-
trol by University of Houston, for which law firm was acting as agent).
But see Tex. Att’y Gen. ORD-631 (1995) (noting that such informa-
tion may be exempted from disclosure under section 552.111 where
it includes advice, recommendations, and opinions regarding admin-
istrative and personnel matters of broad scope that affect the govern-
mental body’s policy mission). A governmental body cannot authorize
its agents to keep information confidential (even from the body) if the
governmental body itself has no authority to keep such information
confidential. Tex. Att’y Gen. ORD-585 (1991).

1. What kind of records are covered?

As stated above, the Act covers virtually all information possessed by
governmental bodies. Section 552.002 makes public “information that
is collected, assembled, or maintained under a law or ordinance or in
connection with the transaction of official business” by a governmen-
tal body or for a governmental body, and the governmental body owns
the information or has a right of access to it.

For example, government investments are subject to the Act. Sec-
tion 552.0225 provides that “it is the policy of this state that invest-
ments of government are investments of and for the people and the
people are entitled to information regarding those investments.” That
section lists categories of information held by a governmental body re-
lating to its investments that constitute public information and are not
excepted from disclosure under the Act. § 552.0225(b). This includes:

(1) the name of any fund or investment entity the governmental
body is or has invested in;

(2) the date that the fund or investment entity was established;

(3) each date the governmental body invested in the fund or invest-
ment entity;

(4) the amount of money, expressed in dollars, the governmental
body has committed to a fund or investment entity;

(5) the amount of money, expressed in dollars, the governmental
body is investing or has invested in any fund or investment entity;

(6) the total amount of money, expressed in dollars, the governmen-
tal body received from any fund or investment entity in connection
with an investment;

(7) the internal rate of return or other standard used by a govern-
mental body in connection with each fund or investment entity it is
or has invested in and the date on which the return or other standard
was calculated;

(8) the remaining value of any fund or investment entity the govern-
mental body is or has invested in;

(9) the total amount of fees, including expenses, charges, and other
compensation, assessed against the governmental body by, or paid by
the governmental body to, any fund or investment entity or principal
of any fund or investment entity in which the governmental body is
or has invested;

(10) the names of the principals responsible for managing any fund
or investment entity in which the governmental body is or has in-
vested,;

(11) each recusal filed by a member of the governing board in con-
nection with a deliberation or action of the governmental body relat-
ing to an investment;

(12) a description of all of the types of businesses a governmental
body is or has invested in through a fund or investment entity;

(13) the minutes and audio or video recordings of each open portion
of a meeting of the governmental body at which an item described by
this subsection was discussed;

(14) the governmental body’s percentage ownership interest in a
fund or investment entity the governmental body is or has invested in;

(15) any annual ethics disclosure report submitted to the govern-
mental body by a fund or investment entity the governmental body is
or has invested in; and

(16) the cash-on-cash return realized by the governmental body for
a fund or investment entity the governmental body is or has invested
in.

Section 552.029 further provides that certain information about an
inmate who is confined in a facility operated under a contract with the
Texas Department of Criminal Justice is subject to disclosure. This
includes the following:

(1) the inmate’s name, identification number, age, birthplace, de-
partment photograph, physical description, or general state of health
or the nature of an injury to or critical illness suffered by the inmate;

(2) the inmate’s assigned unit or the date on which the unit received
the inmate, unless disclosure of the information would violate federal
law relating to the confidentiality of substance abuse treatment;

(3) the offense for which the inmate was convicted or the judgment
and sentence for that offense;

(4) the county and court in which the inmate was convicted,;
(5) the inmate’s earliest or latest possible release dates;
(6) the inmate’s parole date or earliest possible parole date;

(7) any prior confinement of the inmate by the Texas Department of
Criminal Justice or its predecessor; or

(8) basic information regarding the death of an inmate in custody,
an incident involving the use of force, or an alleged crime involving
the inmate.
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Section 552.0221 provides that certain information about an em-
ployee or trustee of a public employee pension system is subject to
disclosure. This includes information concerning the income, salary,
benefits, and bonuses received from the pension system by the em-
ployee in the person’s capacity as an employee of the system. Informa-
tion concerning the service of a trustee of a public employee pension
system is also subject to the Act, including information concerning the
income, salary, benefits, and bonuses received from the pension system
by the trustee in the person’s capacity as a trustee of the system. Id.

Section 552.025 provides for access to tax rulings and opinions. A
governmental body with taxing authority that issues a written deter-
mination letter, technical advice memorandum, or ruling that con-
cerns a tax matter shall index the letter, memorandum, or ruling by
subject matter. On request, the governmental body shall make the in-
dex prepared and the document itself available to the public, subject
to certain requirements and limitations. A governmental body cannot
withhold from the public or limit the availability to the public of a
written determination letter, technical advice memorandum, or ruling
that concerns a tax matter and that is issued by a governmental body
with taxing authority. Id.

Section 552.024 provides each employee or official of a governmen-
tal body and each former employee or official of a governmental body
shall choose whether to allow public access to their address, telephone
number, or social security number, or to information that reveals
whether the person has family members. Id.

Section 552.023 provides for a special right of access to confidential
information. If necessary, a person or a person’s authorized repre-
sentative has a special right of access, beyond the right of the general
public, to information held by a governmental body that relates to the
person and that is protected from public disclosure by laws intended to
protect that person’s privacy interests. The governmental body may
not deny access to information to the person, or the person’s repre-
sentative, to whom the information relates on the grounds that the
information is considered confidential by privacy principles under this
chapter but may assert as grounds for denial of access other provisions
of this chapter or other law that are not intended to protect the per-
son’s privacy interests. Id.

2. What physical form of records are covered?

“[TThe form in which a governmental body stores information does
not affect its availability.” Tex. Att'y Gen. ORD-461 (1987). Meeting
tapes are public records (Tex. Att’y Gen. ORD-491 (1988), as are com-
puter tapes. Tex. Att’y Gen. ORD-352 (1982); see also § 552.002(c).
Section 552.002(b) provides that the media on which public informa-
tion is recorded include: (1) paper; (2) film; (3) a magnetic, optical, or
solid state device that can store an electronic signal; (4) tape; (5) Mylar;
(6) linen; (7) silk; and (8) vellum.

Section 552.002(c) adds that the “general forms in which the media
containing public information exist include a book, paper, letter, docu-
ment, printout, photograph, film, tape, microfiche, microfilm, photo-
stat, sound recording, map, and drawing and a voice, data, or video
representation held in computer memory.”

3. Are certain records available for inspection but not
copying?

Generally, an officer for public information of a governmental body
shall promptly produce public information for inspection, duplication,
or both on application by any person to the officer. An officer for pub-
lic information complies with the request by providing the informa-
tion for inspection or duplication in the offices of the governmental
body. § 552.221.

Further, if the party requesting the information specifies that she
wants copies of the records and pays the postage and other charges,
then the records will be copied by the officer for public information.
§ 552.221(b). If the requested information is unavailable at the time
of the request to examine because it is in active use or in storage, the

officer for public information shall certify this fact in writing to the re-
questor and set a date and hour within a reasonable time when the in-
formation will be available for inspection or duplication. § 552.221(c).
If an officer for public information cannot produce public information
for inspection or duplication within 10 business days after the date
the information is requested, the officer shall certify that fact in writ-
ing to the requestor and set a date and hour within a reasonable time
when the information will be available for inspection or duplication.

§ 552.221(d).

Pursuant to § 552.027(c), a governmental body shall allow the in-
spection of information in a book or publication that is made part of,
incorporated into, or referred to in a rule or policy of a governmental

body.
D. Fee provisions or practices.

Sections 552.261 through 552.275 address fees for copies of and
access to public information. 1 Texas Administrative Code §§ 70.1-.12
sets out the Text Of Cost Regulations Promulgated By The Office Of
The Attorney General.

1. Levels or limitations on fees.

Section 552.261 provides that “[tlhe charge for providing a copy
of public information shall be an amount that reasonably includes all
costs related to reproducing the public information, including costs
of materials, labor, and overhead.” Such a charge even can include
the cost of deleting confidential information. Tex. Att’y Gen. ORD-
488 (1988). But see Tex. Att’'y Gen. ORD-633 (1995) (noting that a
requestor cannot be charged for costs incurred in redacting or sorting
out information excepted under the Act’s nonmandatory exceptions,
such as in the case of sections 552.003, 552.007, and 552.008, because
they are not “costs related to reproducing the record” and are not a
factor in determining whether the record is “readily available”). How-
ever, if “a request is for 50 or fewer pages of paper records, the charge
for providing the copy of the public information may not include costs
of materials, labor, or overhead, but shall be limited to the charge for
each page of the paper record that is photocopied, unless the pages to
be copied are located in: (1) two or more separate buildings that are
not physically connected with each other; or (2) a remote storage facil-

ity.” § 552.261(a)(1), (2).

Section 552.262 sets forth guidelines and rules of the Attorney
General, which adopts rules for use by each governmental body in de-
termining charges under the Act. The charges for public information
may not be excessive and may not exceed the actual cost of producing
the information. The rules of the Attorney General do not apply to
a state governmental body that is not a “state agency.” § 552.262(e).

The custodian cannot consider the cost or method of supplying re-
quested information in deciding whether the information is public and
subject to inspection. See Indus. Found. v. lex. Indus. Accident Bd., 540
S.W.2d 668, 687 (Tex. 1976). In Industrial Foundation, a nonprofit cor-
poration sought access to workers’ compensation claims information,
much of which was stored on a computer. The governmental agency
argued that retrieval would overwork and disrupt agency employees.
The Texas Supreme Court held that the agency could not consider the
cost or method of supplying the requested information. It further held
that the officer for public records and the State Board of Control [now
the State Purchasing and General Services Commission] should de-
termine “[t]he least expensive method of supplying the information,”
although the Act “makes clear that all costs incurred in providing ac-
cess to public records must be borne by the requesting party.” Id.

A custodian must provide the requestor with a written, itemized
statement if a request for a copy of public information or inspection
of a paper record will result in the imposition of a charge that ex-
ceeds $40. § 552.2615. The itemized statement must detail all esti-
mated charges that will be imposed, including any allowable charges
for labor or personnel costs. Id. If a less costly alternative method of
viewing the records is available, the statement must include a notice
that the requestor may contact the governmental body regarding the
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alternative method. Id. In 2005, the Texas legislature added a provision
requiring the requestor to timely respond within ten business days to
the written statement or have the request for information withdrawn.

§552.2615(b).
2. Particular fee specifications or provisions.

As stated above, § 552.261(a) provides that “[t]he charge for provid-
ing a copy of public information shall be an amount that reasonably
includes all costs related to reproducing the public information, in-
cluding costs of materials, labor, and overhead.”

a. Search.

Where a request is for more than 50 pages of paper records, section
552.261 allows a governmental body to assess charges for labor, over-
head, and materials. Such assessment is limited to the charge for each
page of the paper record that is copied, except in certain circumstances
specified in 552.261(a)(1) & (a)(2). The requestor may require a writ-
ten statement as to the amount of time that was required to produce
and provide the copy.

b. Duplication.

Section 552.263 permits governmental bodies to require a deposit
or bond for payment of anticipated costs for the preparation of a copy
of public information.

Section 552.264 provides that one copy of public information that
is requested from a state agency by a member, agency, or committee
for information to be used for legislature purposes shall be provided
without charge.

Section 552.265 provides that the charge for providing a paper copy
made by a district or county clerk’s office shall be the charge provided
by Chapter 51 of the Government Code, Chapter 118, Local Govern-
ment Code, or other applicable law.

Section 552.266 provides that the charge for providing a copy made
by a municipal court clerk shall be the charge provided by municipal
ordinance.

c. Other.

If the requestor does not request a copy of public information, a
charge may not be imposed for making available for inspection any
public information that exists in a paper record, except as follows. §
552.271(a). If a requested page contains confidential information that
must be edited from the record before the information can be made
available for inspection, the governmental body may charge for the
cost of making a photocopy of the page from which confidential infor-
mation must be edited. No charge other than the cost of the photo-
copy may be imposed under this subsection. § 552.271(b). An officer
for public information or the officer’s agent may require a requestor
to pay, or to make a deposit or post a bond for the payment of, antici-
pated personnel costs for making available for inspection public infor-
mation that exists in paper records only if: (1) the public information
specifically requested by the requestor: (A) is older than five years;
or (B) completely fills, or when assembled will completely fill, six or
more archival boxes; and (2) the officer for public information or the
officer’s agent estimates that more than five hours will be required to
make the public information available for inspection. § 552.271(c). If
the governmental body has fewer than 16 full-time employees, the
payment, the deposit, or the bond may be required only if: (1) the
public information specifically requested by the requestor: (A) is older
than three years; or (B) completely fills, or when assembled will com-
pletely fill, three or more archival boxes; and (2) the officer for public
information or the officer’s agent estimates that more than two hours
will be required to make the public information available for inspec-
ton. § 552.271(d).

In response to a request to inspect information that exists in an elec-
tronic medium and that is not available directly on-line to the request-
or, a charge may not be imposed for access to the information, unless

complying with the request will require programming or manipula-
tion of data. If programming or manipulation of data is required, the
governmental body shall notify the requestor before assembling the
information and provide the requestor with an estimate of charges that
will be imposed to make the information available. § 552.2729(a). If
public information exists in an electronic form on a computer owned
or leased by a governmental body and if the public has direct access to
that computer through a computer network or other means, the elec-
tronic form of the information may be electronically copied from that
computer without charge if accessing the information does not require
processing, programming, or manipulation on the government-owned
or government-leased computer before the information is copied. §
552.2729(b). If public information exists in an electronic form on a
computer owned or leased by a governmental body and if the public
has direct access to that computer through a computer network or
other means and the information requires processing, programming,
or manipulation before it can be electronically copied, a governmen-
tal body may impose charges. § 552.2729(c). If information is created
or kept in an electronic form, a governmental body is encouraged to
explore options to separate out confidential information and to make
public information available to the public through electronic access
through a computer network or by other means. § 552.2729(d). The
provisions that prohibit a governmental entity from imposing a charge
for access to information that exists in an electronic medium do not
apply to the collection of a fee set by the supreme court after con-
sultation with the Judicial Committee on Information Technology as
authorized by Section 77.031 for the use of a computerized electronic
judicial information system. § 552.2729(e).

3. Provisions for fee waivers.

Section 552.267 provides that public information shall be furnished
for free or at a reduced charge “if the governmental body determines
that waiver or reduction of the charge is in the public interest because
providing the copy of the information primarily benefits the general
public.” That section also provides that copying costs may be waived
if the cost to a governmental body of processing the collection of a
charge for a copy of public information will exceed the amount of the
charge. § 552.267(b). Finally, section 552.264 provides that a member
of the legislature is entitled to one free copy of public information that
is requested from a state agency.

4. Requirements or prohibitions regarding advance
payment.

Section 552.263(a) permits governmental bodies to require a de-
posit or bond for payment of anticipated costs for the preparation of a
copy of public information if the officer for public information or the
officer’s agent has provided the requestor with the required written
itemized statement detailing the estimated charge for providing the
copy and if the charge for providing the copy of the public informa-
tion specifically requested by the requestor is estimated by the govern-
mental body to exceed: (1) $100, if the governmental body has more
than 15 full-time employees; or (2) $50, if the governmental body has
fewer than 16 full-time employees.

Prior to this language, which was added by the 1995 amendments
and revised substantially in 1999, the Texas Supreme Court had al-
ready held that the requestor may be required to post a bond before
the governmental body’s preparation of the records. See Indus. Found.
v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 687-88 (Tex.1976). “These
anticipated costs should of course include the expenses which may be
incurred incident to the redaction of the records for the protection of
individual claimants’ privacy interests.” Id. at 688; see also A & T Con-
sultants Inc. v. Sharp, 904 SW.2d 668, 676-77 (Tex. 1995).

5. Have agencies imposed prohibitive fees to
discourage requesters?

Section 552.268 specifically instructs governmental bodies to “make
reasonably efficient use of supplies and other resources to avoid exces-
sive reproduction costs.” Any agency attempting to use prohibitive fees
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to discourage requests violates the language of sections 552.269 and
552.261. A person who believes he has been overcharged for a copy of
public information may complain to the Attorney General in writing,
and must set forth the reasons why the person believes the charges
are excessive. If, after review, the Attorney General determines that
an overcharge occurred, the governmental body must promptly adjust
its charges in accordance with the determination. § 552.269(a). Under
section 552.269(b), “[a] person who overpays for a copy of public in-
formation because a governmental body refuses or fails to follow the
rules for charges adopted by the attorney general is entitled to recover
three times the amount of the overcharge if the governmental body
did not act in good faith in computing the costs.” Also, under section
552.353, an officer for public information “commits an offense if, with
criminal negligence,” the officer “fails or refuses to give access to, or
to permit or provide copying of, public information.”

E. Who enforces the act?

A requestor or the Attorney General may file suit for a writ of man-
damus compelling a governmental body to make information available
for public inspection if the governmental body refuses to request an
Attorney General’s decision or refuses to supply public information
that the Attorney General has determined is public information and
not excepted under the Act. § 552.321. “[A] trial court has the author-
ity to grant mandamus relief when an agency refuses to timely request
an attorney general opinion, when the agency refuses to supply public
information in accordance with the [Act], and also when the agency
fails to timely notify the requestor of its decision to seek an attor-
ney general opinion.” Simmons v. Kuzmich, 166 S.\W.3d 342, 348 (Tex.
App.-Fort Worth 2005, no pet.).

Section 552.3215(e) provides that a complainant may file a declara-
tory or injunctive action with the district or county attorney against
a governmental body that violates the Act. The district or county at-
torney then must determine whether the governmental body violated
the Act and whether to pursue the matter. § 552.3215(g).

1. Attorney General’s role.

The Attorney General may file suit for a writ of mandamus compel-
ling a governmental body to make information available for public
inspection if the governmental body refuses to request an Attorney
General’s decision or refuses to supply public information that the At-
torney General has determined is public information and not excepted
under the Act. § 552.321. If the Attorney General enters into a pro-
posed settlement that all or part of the information that is the subject
of the suit should be withheld, the Attorney General shall notify the
requestor of that decision and, if the requestor has not intervened in
the suit, notify the requestor of the requestor’s right to intervene to
contest the withholding.

§ 552.325(c). The Attorney General shall notify the requestor: (1)
in the manner required by the Texas Rules of Civil Procedure, if the
requestor has intervened in the suit; or (2) by certified mail or by an-
other written method of notice that requires the return of a receipt, if
the requestor has not intervened in the suit. Id.

2. Availability of an ombudsman.
Not specifically addressed.
3. Commission or agency enforcement.

Section 552.009 establishes an open records steering committee
that shall study and determine the types of public info that should be
made available by the Internet or other electronic means. State gov-
ernmental bodies shall report to the attorney general information re-
garding the number and nature of requests for information they pro-
cess, the cost of processing such requests and of making information
available to the public by means of the Internet or another electronic
format. § 552.010.

A requestor who believes he or she has been overcharged may lodge
a complaint with the Office of the Attorney General. § 552.269.

F.  Are there sanctions for noncompliance?

In an action brought under section 552.321 or 552.3215, the court
“shall assess costs of litigation and reasonable attorney fees incurred
by a plaintiff who substantially prevails.” § 552.323(a). However, a
court may not assess costs and fees against a governmental body if
the court finds that the governmental body acted in reasonable reli-
ance on a judgment or court order, an appellate court decision, or a
written decision of the Attorney General. § 552.323. In determining
awardable costs and attorney fees under § 552.324 (in a suit brought
by a governmental body seeking to withhold information), the court
must consider whether the conduct of the governmental body had a
reasonable basis in law and whether the litigation was brought in good

faith. § 552.323(b).

Section 552.351 provides that a person commits a criminal offense if
the person willfully destroys, mutilates, removes without permission,
or alters public information. Such an offense is a misdemeanor punish-
able by a fine of not less that $25 or more than $4,000, or confinement
in jail for not less than three days or more than three months, or both.
§552.351(b).

An officer of public information or the officer’s agent commits a
crime if, with criminal negligence, that person fails or refuses to give
access to, or to permit or provide copying of, public information to a
requestor. § 552.353(a). Such a violation is a misdemeanor punishable
by a fine of not more that $1,000, or confinement in jail for not more
than six months, or both. § 552.353(e).

II. EXEMPTIONS AND OTHER LEGAL LIMITATIONS
A. Exemptions in the open records statute.

The Act “does not authorize the withholding of public information
or limit the availability of public information to the public, except as
expressly provided” by the Act. Tex. Gov’t Code § 552.006. The Act
lists more than forty categories of exceptions. Tex. Gov’t Code §§
552.101-151.

However, these exceptions do not apply to the categories of infor-
mation deemed public in section 552.022(a), and such information
must be disclosed unless it is “expressly confidential under other law.”
§ 552.022(a); In re City of Georgetown, 53 S.W.3d 328, 331 (Tex. 2001)
(holding that the Texas Rules of Evidence and Rules of Civil Proce-
dure are “other law” that may render information described in section
552.022(a) confidential and not subject to mandatory disclosure). The
categories of information set forth in section 552.022(a) are public
information not excepted from disclosure unless they are expressly
confidential under other law are as follows:

1. a completed report, audit, evaluation, or investigation made of,
for, or by a governmental body, except as provided by Section 552.108;

2. the name, sex, ethnicity, salary, title, and dates of employment of
each employee and officer of a governmental body;

3. information in an account, voucher, or contract relating to the re-
ceipt or expenditure of public or other funds by a governmental body;

4. the name of each official and the final record of voting on all
proceedings in a governmental body;

5. all working papers, research material, and information used to
estimate the need for or expenditure of public funds or taxes by a gov-
ernmental body, on completion of the estimate;

6. the name, place of business, and the name of the municipality to
which local sales and use taxes are credited, if any, for the named per-
son, of a person reporting or paying sales and use taxes under Chapter
151, Tax Code;

7. a description of an agency’s central and field organizations, in-
cluding:

(A) the established places at which the public may obtain infor-
mation, submit information or requests, or obtain decisions;
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(B) the employees from whom the public may obtain informa-
tion, submit information or requests, or obtain decisions;

(C) in the case of a uniformed service, the members from whom
the public may obtain information, submit information or re-
quests, or obtain decisions; and

(D) the methods by which the public may obtain information,
submit information or requests, or obtain decisions;

8. a statement of the general course and method by which an agen-
cy’s functions are channeled and determined, including the nature and
requirements of all formal and informal policies and procedures;

9. a rule of procedure, a description of forms available or the places
at which forms may be obtained, and instructions relating to the scope
and content of all papers, reports, or examinations;

10. a substantive rule of general applicability adopted or issued by
an agency as authorized by law, and a statement of general policy or
interpretation of general applicability formulated and adopted by an
agency;

11. each amendment, revision, or repeal of information described

by Subdivisions (7)-(10);

12. final opinions, including concurring and dissenting opinions,
and orders issued in the adjudication of cases;

13. a policy statement or interpretation that has been adopted or
issued by an agency;

14. administrative staff manuals and instructions to staff that affect
a member of the public;

15. information regarded as open to the public under an agency’s
policies;

16. information that is in a bill for attorney’s fees and that is not
privileged under the attorney-client privilege;

17. information that is also contained in a public court record; and
18. a settlement agreement to which a governmental body is a party.
1. Character of exemptions.
a. General or specific?

A governmental body that believes requested records are exempt
must specifically identify in a letter to the Attorney General which of
the categories of exceptions it believes exempts the requested infor-
mation and why. See infra Section V.C. Ordinarily the Attorney Gen-
eral will not raise an exception the governmental body has failed to
claim unless the information involves confidential information about
third parties that might be exempt under section 552.101. See Tex.
Att’y Gen. ORD-455 (1987); Tex. Att’y Gen. ORD-325 (1982). In the
event the governmental body’s refusal to disclose information results
in a lawsuit, the governmental body can only raise in that suit excep-
tions that were raised before the Attorney General. Tex. Gov’t Code
§ 552.326. However, this does not prohibit the governmental body
from raising an exception based on a requirement of federal law or
involving the property or privacy interests of another person.

b. Mandatory or discretionary?

The Act does not require a governmental body to withhold all infor-
mation that falls within these exempt categories. A governmental body
can release exempt information, unless such information is considered
“confidential” under the terms of the Act or by some other law or
judicial decision. See Tex. Gov’t Code §§ 552.101, 552.352, 552.007.
However, once the governmental body has released information, that
information must be made available to any person. Id. at § 552.007(b).
The waiver of the exception resulting from a governmental body’s
disclosure of documents extends only to the documents released, and
not with respect to related documents. Cornyn v. City of Garland, 994
S.W.2d 258, 265-66 (Tex. App.-Austin 1999, no pet.).

c. Patterned after federal Freedom of
Information Act?

The legislature modeled the Act after the federal Freedom of In-
formation Act. . Texas Comptroller of Public Accounts v. Attorney General
of Texas, No. 08-0172, 2010 WL 4910163, at *8 (Tex. 2010;; A & T
Consultants Inc. v. Sharp, 904 SW.2d 668, 676 (Tex. 1995). Courts
may look to the federal courts’ construction of the Freedom of In-
formation Act for guidance in interpreting the Texas Public Informa-
tion Act. Texas Comptroller of Public Accounts, 2010 WL 4910163, at
*5 (“[blecause the PIA is modeled on the FOIA, federal precedent is
persuasive, particularly where the statutory provisions mirror one an-
other”); City of Garland v. Dallas Morning News, 22 S.W.3d 351, 360
(Tex. 2000).

2. Discussion of each exemption.

A governmental body raising any of the exceptions has the burden
of establishing that the records at issue fall within the exception. Tex.
Att'y Gen. ORD-62 (1974). The Act supports a liberal construction
of its provisions in favor of disclosure and narrow interpretation of its
exceptions to disclosure. Simmons v. Kuzmich, 166 S.W.3d 342, 346
(Tex. 2005). Determining whether an exception applies under the Act
to support withholding public information is a question of law. Abbort
v. Texas Bd. of Nursing, No. 03-09-00154-CV, 2010 WL 392335, at *1
(Tex. App.—Austin 2010, no pet.) (mem. op.). Briefly, these exempt
categories, paraphrased and listed by section number, are:

a. (§ 552.101): Information deemed confidential by constitutional
law, statute, or judicial decision. This includes common-law privacy
opinions, such as the frequently cited case Indus. Found. of the South
v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 683 (Tex. 1976), which
provides that information is confidential only if “the information
contain[s] highly intimate or embarrassing facts about a person’s pri-
vate affairs, such that its publication would be highly objectionable to
a person of ordinary sensibilities.” see also Tex. Att’'y Gen. ORD-405
(1983) (stating that “information may be withheld only if it is highly
intimate or embarrassing, its release would be highly offensive to a
reasonable person, and the public interest in its disclosure is mini-
mal.”) and Tex. Att’y Gen. ORD-600 (1992). At least one Attorney
General opinion suggests that records are more likely to be exempt
from public disclosure on constitutional privacy rather than on com-
mon-law privacy theories. Tex. Att’y Gen. ORD-455 (1987). How-
ever, the Attorney General has used a common-law privacy test to
exempt from public disclosure information concerning whether a spe-
cific public employee is participating in a deferred compensation plan,
as well as communications made by participants in victim-offender
mediation conducted by the Texas Department of Criminal Justice.
Tex. Att’y Gen. ORD-545 (1990); Tex. Att’y Gen. ORD-659 (1999).
The Austin Court of Appeals has held that business facsimile num-
bers of nurses collected and maintained by the Texas Board of Nursing
are not confidential and are subject to disclosure. Abbott v. Texas Bd.
of Nursing, 2010 WL 392335, at *6 (Tex. App.-Austin 2010, no pet.)
(mem. op.). The United States District Court for the Southern Dis-
trict of Texas has held that information contained in applications for
a permit to work in sexually oriented businesses is confidential and is
not subject to disclosure under the Act. N.W. Enter. v. City of Houston,
27 E.Supp.2d 754, 842-43 (S.D. Tex. 1998), aff’d in part and rev’d in
part, 352 F.3d 162, 195 (5th Cir. 2004) (holding that permit applicants
must disclose their phone numbers and home addresses on permit ap-
plications because there is no threat that “stalkers, overly-aggressive
suitors, or people zealously opposed to [sexually oriented business]”
will take action because the information on permit applications is con-
fidential under the [Texas Public Information Act].”). Final mediated
settlement agreements to which a governmental body is a party are not
confidential unless expressly made confidential by other law. See Ford
v. City of Huntsville, 242 F.3d 235, 241 (5th Cir. 2001); Tex. Att’y Gen.
ORD-658 (1998); Abbott v. Game'lech Intern., Inc., No. 03-06-00257-
CV, 2009 WL 1708815, at *6-7 (Tex. App.—Austin 2009, pet. denied)
(mem. op.) (“settlement letters” between the gaming commission and
bingo equipment manufacturer were not exempt from disclosure be-
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cause although the entities were engaged in settlement discussions,
they were not engaged in statutorily defined alternative dispute reso-
lution procedures subject to confidentiality but rather exchanged of-
fers and counter-offers of settlement).

b. (§ 552.102) information in (1) the personnel file of a state em-
ployee the disclosure of which would constitute a clearly unwarranted
invasion of personal privacy or (2) the college or graduate school tran-
script of a professional public school employee. The college transcript
exception does not exempt information as to what degree the public
school employee received or in which curriculum. Personnel files may
become public record upon the death of the individual since the right
of privacy dies with the individual. Op. Tex. Att’y Gen. No. H-917
(1976). [This exception, for the most part, has been narrowly con-
strued. See Industrial Foundation v. Texas Indus. Acc. Bd., 540 S.W.2d
668, 680-85 (Tex. 1976) (applying the principle of a right of privacy
as found in the United States Constitution to this exception to the
Open Records Act regarding the disclosure of worker’s compensation
information such as the name of the claimant, the nature of his inju-
ries, his employer and his attorney.); Tex. Att’y Gen. ORD-405 (1983)
(auditor’s report on alleged conflict of interest concerning university
employee not excepted and must be disclosed because it relates to
the manner in which an employee performs his job and is not highly
intimate or embarrassing—its release would not be highly offensive
to a reasonable person and the public interest in its disclosure is not
minimal). The Texas Supreme Court recently denied the requestor’s
request for the disclosure of the birth dates of employees of the State
Comptroller of Public Accounts holding that state employees have a
privacy interest in their birth dates despite the newspaper’s claims that
birth dates could be used to determine whether governmental enti-
ties like school districts and hospitals have hired convicted felons or
sex offenders. Texas Comptroller of Public Accounts v. Attorney General of
Texas, No. 08-0172, 2010 WL 4910163, at *6, 9 (Tex. 2010). In civil
cases against a police or fire department, material placed in the depart-
ment’s discretionary personnel file is generally privileged from dis-
closure. In re fobe, 42 S.W.3d 174, 180 (Tex. App.-Amarillo 2001, no
pet.); Tex. Loc. Gov’'t Code Ann. § 143.089(a)-(g). Material deemed
to be “reasonably related to a police officer’s or fire fighter’s employ-
ment relationship” is also privileged. City of San Antonio v. Sun Antonio
Express News, 47 S.W.3d 556, 563 (Tex. App.-San Antonio 2000, pet.
denied). However, documents leading to disciplinary action against a
fire fighter or police officer must be included in a discoverable file if
the document is from the employing department. Iz re Jobe, 42 S.W.3d
at 180; Tex. Loc. Gov’t Code Ann. § 143.089(a)(2).];

c. (§ 552.103) certain information concerning criminal or civil liti-
gation (including settlement negotiations) in which the governmental
body is or may be a party, or to which an officer or employee of the
state or a political subdivision, as a consequence of such employment,
is or may be a party. [This exception applies when the information
relates to litigation that is pending or is reasonably anticipated. Univ.
of Tex. Law Sch. v. Texas Legal Found., 958 SW.2d 479, 481-82 (Tex.
App.-Austin 1997, no writ) (applying exception where requestor-at-
torney, who had already participated in previous lawsuits against the
law school, plainly stated his intent to use the requested information
to solicit plaintiffs to organize a class-action lawsuit). To claim that
information falls within this exception, the governmental body must
also show that the requested information related to the litigation is
such that release of the information would injure the governmental
body’s legal strategy and interests. Tex. Att’y Gen. ORD-478 (1987).
It is sometimes difficult to demonstrate that litigation is “reasonably
anticipated.” A mere threat of a lawsuit is not enough. Tex. Att'y Gen.
ORD-331 (1982). Once litigation has concluded, however, this section
does not provide an exception and information must be provided un-
less it constitutes attorney work product which consists of information
created for trial or in anticipation of civil litigation or that would tend
to reveal an attorney’s mental processes, conclusions and legal theo-
ries. Tex. Att’'y Gen. ORD-647 (1996).];

d. (§ 552.104) information that would give advantage to competi-
tors or bidders. [A governmental body asserting this exception must

demonstrate specific actual or potential harm to the body’s legitimate
marketplace interests. Tex. Att’y Gen. ORD-593 (1991). This excep-
tion is designed to protect the interests of governmental bodies and
not the interests of private parties. Tex. Att’y Gen. ORD-592 (1991).];

e. (§ 552.105) information concerning the location of real or per-
sonal property for public purposes before public announcement of the
project as well as information concerning appraisals or purchase prices
of real or personal property before formal award of a contract for the
property. Tex. Att’y Gen. ORD-222 (1979); Tex. Att’y Gen. ORD-234
(1980) (stating that “[s]o long as negotiations regarding the purchase
of asite. . . have not been completed . . . the city may withhold all pro-
posed plans, locations and cost estimates” but when “the transaction
has been completed, all factual information relating to the project will
become available to the public.”); Tex. Att’y Gen. ORD-348 (1982).
[Exception can apply to the names and addresses of landowners as re-
lease of such information could affect the purchase negotiations. See
Heidenbeimer v. Tex. Dept. of Transp., No. 03-02-00187-CV, 2003 WL
124248, at *2 (Tex. App.-Austin 2003, pet. denied) (mem. op.).];

f. (§ 552.106) drafts or working papers involved in the preparation
of proposed legislation as are internal bill analyses and working papers
evaluating proposed legislation prepared by the governor’s office. [A
city manager’s proposed budget prior to its presentation to the city
council may be excepted. Tex. Att’y Gen. ORD-460 (1987). However,
a state agency’s factual findings on the value of school districts’ taxable
property is not excepted because it is a factual inquiry rather than one
that reflects “policy judgments, recommendations, or proposals” con-
cerning the drafting of legislation. Tex. Att’'y Gen. ORD-344 (1982).];

g. (§ 552.107) information protected from disclosure by court order
or which the Attorney General or an attorney of a political subdi-
vision is prohibited from disclosing because of a duty to the client
under the Texas Rules of Evidence, the Texas Disciplinary Rules of
Professional Conduct, or by a court order. [This exception basically
addresses information protected by attorney-client privilege. Tex.
Att’y Gen. ORD-323 (1982); Tex. Att’'y Gen. ORD-462 (1987); see
Harlandale Indep. Sch. Dist. v. Cornyn, 25 S.W.3d 328, 333 (Tex. App.-
Austin 2000, no pet.) (holding that the attorney-client privilege pro-
hibited disclosure of an attorney’s entire report-including the purely
factual portion-made to her client, a school district). The exception
also applies when there is a court order prohibiting disclosure. Tex.

Att’y Gen. ORD-309 (1982); Tex. Att’y Gen. ORD-415 (1984).];

h. (§ 552.108) records of law enforcement agencies and prosecutors
dealing with detection, investigation, or prosecution of crime. Infor-
mation is excepted from disclosure if (1) its release would interfere with
the detection, investigation, or prosecution of a crime; (2) it deals with
the detection, investigation, or prosecution of a crime only in relation
to an investigation that did not result in conviction or deferred adju-
dication; (3) it relates to a threat against a peace officer or corrections
officer; or (4) it was prepared by an attorney representing the state
in anticipation of or in the course of preparing for criminal litigation
or reflects the mental impressions or legal reasoning of an attorney
representing the state. [The press and public, however, have a right to
see the following kinds of police records: (1) police blotter; (2) showup
sheet; (3) arrest sheets. Houston Chronicle Publ’g Co. v. City of Houston,
531 S.W.2d 177, 186-87 (Tex. Civ. App. - Houston [14th Dist.] 1975,
writ ref’d n.r.e.); see also City of Houston v. Houston Chronicle Publ’g Co.,
673 S.W.2d 316, 321-22 (Tex. App.-Houston [1st Dist.] 1984, no writ)
(holding that police department’s policy of restricting access to blotter
cards to a 24-hour period from booking was against state law). While
some portions of offense reports-like a personal history and arrest
record-are excepted, the public is entitled to information concerning:
(1) offense committed; (2) location of crime; (3) identification and de-
scription of person filing complaint; (4) premises involved; (5) time of
crime; (6) property involved; (7) vehicles involved; (8) description of
weather; (9) detailed description of offense in question; and (10) names
of investigating officers. Houston Chronicle Publishing Co., 531 S.W.2d
at 186-87; see also Tex. Att’'y Gen. ORD-127 (1976).]
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Article 57.02 of the Texas Code of Criminal Procedure allows vic-
tims of sex crimes to use pseudonyms in all public records concerning
the offense, including in policy reports, press releases, and during tes-
timony in court. Under this law, law enforcement officials cannot dis-
close the victim’s name, address or telephone number unless ordered
to do so by a court.

The law enforcement exception excludes from public disclosure the
personal histories and “rap sheets” of individuals accused of crimes,
the synopsis of any confession, opinions of officers as to the credibility
of witnesses, and the results of lab and ballistics tests. Houston Chronicle
Publ’g Co. v. City of Houston, 531 S.W.2d 177, 187-88 (Tex. Civ. App.-
Houston [14th Dist.] 1975, writ ref’d n.r.e.). In order to secure the pro-
tection of this exception, the governmental body must demonstrate
that release of the requested information will unduly interfere with
law enforcement and crime prevention. Cizy of San Antonio v. San An-
tonio Express News, 47 S.W.3d 556, 563 (Tex. App.-San Antonio 2000,
pet. denied)].;

i. (§ 552.109) private correspondence or communications of an
elected office holder relating to matters the disclosure of which would
constitute an invasion of privacy. [Letters from students’ parents con-
cerning a teacher’s performance sent to school board trustees were not
shielded from disclosure since nothing in the contents violated the
privacy rights of the trustees as long as information which identifies
students or parents is redacted. Tex. Att’y Gen. ORD-332 (1983).];

j- (§ 552.110) trade secret or commercial or financial information
obtained from a person and privileged or confidential by statute or
judicial decision. Also excepted is commercial or financial informa-
tion for which it is demonstrated through specific factual evidence
that disclosure would cause substantial competitive harm to the person
from whom the information was obtained. [Tex. Att’y Gen. ORD-592
(1991) discusses in detail the meaning of “trade secrets.” But see Tex.
Att'y Gen. ORD-639(1996) (overruling Open Records Decision 592
(1991) to the extent it limited “judicial decision” to the statutory or
common law of Texas and not other jurisdictions for the purposes of
defining “commercial or financial information.”).];

k. (§ 552.111) interagency or intraagency memoranda or letters that
would not be available by law to a party in litigation with the agen-
cy. [This exception exempts from public disclosure information that
is not discoverable in a lawsuit. See Op. Tex. Att’'y Gen. No. H-436
(1974); Tex. Att’y Gen. ORD-251 (1980). It is patterned after section
552(b)(5) of the federal Freedom of Information Act, 5 U.S.C.A. §
552(b)(5), and exempts advice, opinion, and recommendation used in
the deliberative and decision-making processes within an agency or
between agencies, to encourage open and frank discussion. Id.; but see
Lettv. Klein Indep. Sch. Dist., 917 S.W.2d 455, 457 (Tex. App.-Houston
[14th Dist.] 1996, writ denied) (holding that documents relating to
a student’s conduct grade were not exempt from disclosure as they
concerned implementation of current policy and not the deliberative
process of policy formation). This is the proper exception under which
to claim the attorney work product privilege once litigation for which
the information was created has concluded. Tex. Att’y Gen. ORD-647
(1996). The Texas Supreme Court has limited this exception to pro-
tect only those agency communications or parts of agency communi-
cations that relate to the agency’s policymaking. Cizy of Garland v. Dal-
las Morning News, 22 SSW.3d 351, 364 (Tex. 2000) (holding that a city
manager’s memorandum on reasons why to fire a city finance director
was not exempt from disclosure since it did not relate to policymak-
ing); Arlington Indep. Sch. Dist. v. Tex. Attorney Gen., 37 S.W.3d 152,
160-61 (Tex. App.-Austin 2001, no pet.) (holding that factual compila-
tions from survey responses are not protected under this exception as
they are not pre-decision memoranda related to policymaking). The
exception may apply to information created for a governmental body
by an outside consultant when the consultant is acting at the request
of the governmental body and performing a task within the authority
of that body. Tex. Att’'y Gen. ORD-631 (1995).];

1. (§ 552.112) information in or related to examining, operating, or

condition reports by or for agencies responsible for the regulation or
supervision of financial institutions or securities, or both. [Records de-
scribing the general condition of a particular type of financial institu-
tions are not excepted. Tex. Att’'y Gen. ORD-483 (1987).];

m. (§ 552.113) certain geological or geophysical information or
data, including maps concerning wells (except information filed in
connection with an application or proceeding before an agency), con-
fidential “electric logs” (as defined in the Natural Resources Code),
and “confidential material” filed in the General Land Office. Infor-
mation filed in connection with an application or proceeding before
an agency is not excepted. [The purpose of this exception is to only
protect commercially valuable geological and geophysical information
about the exploration and development of natural resources. Tex. Att’y
Gen. ORD-627 (1994).];

n. (§ 552.114) student records at educational institutions funded
wholly or in part by state revenue. Records that contain information
related to an identifiable student are excepted from disclosure except
when requested by the student, spouse, parents, legal guardian, certain
school personnel, or a person conducting a child abuse investigation
as defined in the Family Code. [This exception is intended to con-
form with the federal Family Educational Rights and Privacy Act of
1974. This federal act permits schools to release certain types of “di-
rectory information” concerning a student (such as his name, address,
telephone number, date and place of birth, and major field of study)
if the school has notified the student what the school has designated
as “directory” and given the student reasonable time to request that
such information not be released without his consent. Tex. Att’y Gen.
ORD-634 (1996).J;

0. (§ 552.115) birth and death records maintained by the bureau
of vital statistics of the Texas Department of Health. However, birth
records become public 75 years after they are filed and death records
become public 25 years after they are filed. General birth and death
indices established and maintained by the Bureau of Vital Statistics are
not excepted from disclosure to the extent they do not reveal adoption
or paternity determinations;

p- (§ 552.116) audit working papers of the state auditor, the auditor
of a state agency, an institution of higher education as defined in the
Education Code, a county, a municipality, or a joint board operating
under the Transportation Code;

q. (§ 552.117) information relating to the home addresses, home
telephone numbers, or Social Security numbers of current or former
governmental officials and employees, current or former employees
of the Texas Department of Criminal Justice, as well as certain peace
officers and security officers, or information that reveals whether
such persons have family members, except as otherwise provided in §
552.024. [Government employees and officials can choose, in writing,
whether to allow public access to such information. See Tex. Gov’t
Code § 552.024; § 552.1175. The 1995 amendments added exemp-
tions for Social Security numbers and information that reveals wheth-
er a person has family members.];

r. (§ 552.1175) information relating to the home address, home
telephone number, Social Security number, or information revealing
whether the individual has family members may not be revealed and
applies to peace officers, county jailers, current of former employees
of the Texas Department of Criminal Justice, security officers as de-
fined in the Occupations Code, employees of a district or county at-
torney, any county or municipal attorney whose jurisdiction includes
criminal law or child protective services, officers and employees of a
community supervision and corrections department established under
the Code, criminal investigators of the United States, and police of-
ficers and inspectors of the United States Federal Protective Service.

s. (§ 552.1176) information relating to the home address, home
telephone number, electronic mail address, social security number, or
date of birth of a person licensed to practice law in Texas may not be
disclosed if the person to whom the information relates chooses to
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restrict public access to the information and notifies the State Bar of
Texas of the person’s choice, in writing or electronically, on a form
provided by the state bar.

t. (§ 552.118) information on or derived from a triplicate prescrip-
tion form filed with the Department of Public Safety;

u. (§ 552.119) photographs that depict certain peace officers or se-
curity officers where release would endanger their lives or physical
safety unless the officer is under indictment or charged with an offense
by information, is a party in a civil service hearing or a case in arbitra-
tion, or the photograph is introduced as evidence in a judicial proceed-
ing. Such photographs may be made public only if written consent
is provided by the peace officer. [The 1993 amendments broadened
this exemption to include the phrase “physical safety.” The exemption
ceases to apply after the death of the officer. Tex. Att’y Gen. ORD-536
(1989).];

v. (§ 552.120) rare books or original manuscripts not created or
maintained in the conduct of official business and held for historical
research;

w. (§ 552.121) oral histories, personal papers, unpublished letters,
or organizational records of certain nongovernmental entities that
was not created or maintained in the conduct of official business of
a governmental body and that are held for historical purposes to the
extent that the archival and repository and the donor agree to limit
disclosure;

x. (§ 552.122) test items of educational institutions funded wholly or
in part by state revenues and test items developed by licensing agencies
or governmental bodies. [The term “test item” includes any standard
means through which an individual or group’s knowledge or ability
is evaluated but does not encompass an employee’s job performance
or suitability. Tex. Att’'y Gen. ORD-626 (1994). Determinations are
made on a case by case basis. See id. The 1995 amendments deleted
curriculum objectives from exempt status.];

y. (§ 552.123) the names of applicants for chief executive officer of
institutions of higher education, except that the governing bodies of
these institutions must give the public notice of the names of finalists
at least 21 days before the meeting at which final action or vote is to
be taken on the employment of the person;

z. (§ 552.1235) the name or other information disclosing the identi-
ty of a person who makes a donation or gift to an institution of higher
learning. This section does not exempt other information relating to
the amount or value of a gift or donation;

aa. (§ 552.124) records of libraries or library systems, supported in
whole or in part by public funds, that identify a person who requested,
obtained, or used a library material or service, unless the record is
disclosed: (1) because the library or library system determines that dis-
closure is reasonably necessary for library operation and the record
is not confidential under other state or federal law, or (2) pursuant to
a special right of access of confidential information under § 552.023,
or (3) to a law enforcement agency or prosecutor pursuant to a court
order or subpoena after a showing to a district court that disclosure
of the record is necessary to protect the public safety or the record is
evidence of an offense or constitutes evidence that a particular person
committed an offense.

bb. (§ 552.125) any documents or information privileged under the
"Texas Environmental, Health and Safety Audit Privilege Act;

cc. (§ 552.126) the names of applicants for superintendent of a
public school district, except that the board of trustees must give the
public notice of the names of finalists at least 21 days before meeting
at which final action or vote is to be taken on the employment of the
person;

dd. (§ 552.127) information identifying a person as a participant in
a neighborhood crime watch organization;

ee. (§ 552.128) information submitted by a potential vendor or con-
tractor to a governmental body in connection with an application for
certification as a historically under-utilized or disadvantaged business;

ff. (§ 552.129) records created during a motor vehicle emissions in-
spection that relate to an individual vehicle or owner of an individual
vehicle;

gg. (§ 552.130) a motor vehicle operator’s or driver’s license or per-
mit issued by a Texas agency, a motor vehicle title or registration is-
sued by a Texas agency, or a personal identification document issued
by a Texas agency or local agency authorized to issue an identification
document. Information may only be released as authorized by Chap-
ter 730 of the Transportation Code;

hh. (§ 552.131) information relating to economic development ne-
gotiations involving a governmental body and a business prospect that
the government seeks to have locate, stay, or expand in or near the
territory of the governmental body and the information pertains to
a trade secret of the business prospect, or commercial or financial in-
formation the disclosure of which would cause substantial harm to the
individual from whom the information was obtained. However, after
an agreement is made with the business prospect, information about a
financial or other incentive being offered to the business prospect by
the governmental body or by another person, if the financial or other
incentive may directly or indirectly result in the expenditure of public
funds by a governmental body or a reduction in revenue received by a
governmental body from any source, is subject to the Act.

il. (§ 552.132) a crime victim as defined by the Code of Criminal
Procedure who has filed for compensation may elect to allow access to
information revealing the name, Social Security number, or telephone
number of the vicim (however, if the crime victim is awarded com-
pensation, as of the date of the award of compensation, the name of
the crime victim and the amount of compensation awarded are public
information);

jj- (§ 552.1325) information relating to a crime victim’s name, So-
cial Security number, address, home telephone number, or any other
information which may identify the victim contained in the victim’s
impact statement as defined by the Code of Criminal Procedure;

kk. (§ 552.133) information relating to the public power utility’s
competitive activity that if disclosed would give advantage to com-
petitors or prospective competitors. Certain information such as that
relating to the provision of distribution access service or transmission
service, the distribution system pertaining to reliability and continuity
of service, or service offerings, service regulations, customer protec-
tions, or customer service;

1. (§ 552.134) information maintained by the Texas Department of
Criminal Justice pertaining to an inmate. Exception does not apply
to an inmate sentenced to death or statistical or other aggregated in-
formation relating to inmates confined in a facility operated or under
contract with the department;

mm. (§ 552.135) information that might reveal the identity of an
informant who revealed information of another person’s possible vio-
lation of criminal, civil, or regulatory law to the school district unless
the informant gives consent or the informer planned, initiated, or par-
ticipated in the possible violation;

nn. (§ 552.136) information relating to a credit card, debit card,
charge card, or access device number that is collected, assembled, or
maintained by or for a governmental body is confidential. “Access de-
vice” is defined as any instrument or means of account access that can
be used to obtain money, goods, or services, or initiate a transfer of
funds;

00. (§ 552.137) e-mail addresses of members of the public provided
for the purpose of communicating electronically with a governmental
body is excepted from disclosure, unless the member of the public
consents to its release. E-mail addresses not excepted include those
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from a person who has a contractual relationship with a governmental
body, a vendor who seeks to contract with the agency, a response to
a request for bids or proposals, or on letterhead or other document
made available to the public;

pp- (§ 552.138) information revealing the identity of clients, private
donors, trustees, and board members, or the location or physical lay-
out of family violence shelter centers and sexual assault programs are
all excepted from disclosure;

qq. (§ 552.139) information relating to computer network security
or to the design, operation, or defense of a computer network;

rr. (§ 552.140) military discharge records are confidential for the
first 75 years following the date a record is recorded with or first comes
into the possession of a governmental body. During that time, the vet-
eran who is the subject of the record, the spouse, child, legal guardian,
or parent of the veteran, the personal representative of the estate of
the veteran, a person named by the veteran, or another governmental
body may view the record by presenting proper identification;

ss. (§ 552.141) information relating to the Social Security number
of an applicant for a marriage license maintained by a county clerk and
on an application for a marriage license;

tt. (§ 552.142) information subject to an order of nondisclosure with
respect to information issued under a deferred adjudication;

uu. (§ 552.1425) information relating to criminal histories compiled
by private entities for compensation subject to an order of non-dis-
closure;

wv. (§ 552.143) information prepared or provided by a private in-
vestment fund, held by a government body, and not listed in section
552.0225(b);

ww. (§ 552.144) the working papers and electronic communications
of an administrative law judge;

xx. ((§ 552.145) a Texas no-call list as established in the Business and
Commerce Code and any information received from the national no-
call registry as established under federal law;

yy. (§ 552.146) written or otherwise recorded communications be-
tween a member of the legislature or the lieutenant governor and an
assistant or an employee of the Legislative Budget Board. Record or
memoranda of a communication occurring in public during an open
meeting or public hearing conducted by the Legislative Budget Board
is not exempt;

zz. (§ 552.147) the Social Security number of a living person may be
redacted from any information disclosed by a government body.

B. Other statutory exclusions.

In 1995, the Texas legislature added two other “exclusions:” requests
from individuals who are imprisoned or confined in a correctional fa-
cility; and copies of information in resource materials made available
to the public, such as library books, and inspection and copying of
information in books or publications commercially available to the
public that are purchased or acquired by the governmental body for
research purposes. § § 552.027-.028. However, a governmental body
must allow the inspection of such information if it is part of or referred
to in a rule or policy of a governmental body. § 552.027.

In 1999, the Texas legislature further limited a governmental body’s
obligation to disclose information so as to not require disclosure of
information in response to repetitious or redundant requests although
the governmental body must certify to the requestor that all or part of
the requested information was previously furnished to the requestor
or made available. § 552.232.

In addition, since section 552.101 exempts information deemed
confidential by constitutional law, statute, or judicial decision, the
legislature can indirectly create other exceptions to the Texas Public
Information Act without specifically amending that Act.

C. Court-derived exclusions, common law prohibitions,
recognized privileges against disclosure.

Since section 552.101 excepts from public disclosure information
deemed confidential by constitutional and statutory law and judicial
decisions, federal and state court opinions describing the limits of the
constitutional and common law “right of privacy” can affect applica-
tion of the Texas Public Information Act. See Industrial Foundation of
the South v. Texas Indus. Acc. Bd., 540 S.W.2d 668 (Tex. 1976) and Doe
v. Tarrant County Dist. Attorney’s Office, 269 S.W.3d 147 (Tex. App.—
Fort Worth 2008, no pet.). See Texas Department of Public Safety vs. Cox
Newspapers, Inc., 287 S.W.3d 390, 398 (Tex. App.—Austin 2009, pet.
granted) (DPS failed to establish that the information contained in the
travel expense vouchers of the governor’s security detail were not ex-
cepted under either a common-law right of privacy or a constitutional
right of privacy).

D. Are segregable portions of records containing exempt
material available?

A governmental body cannot completely withhold from public in-
spection public records that contain some exempt information. In In-
dustrial Foundation, for example, the Texas Supreme Court held that
only the specific information found to be private and confidential
could be withheld. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d
668, 686 (Tex. 1976) (“If the nature of a particular claim is held to be
confidential, only that information need by withheld from disclosure.
As we have already stated, there is nothing intimate or embarrassing
about the fact, in and of itself, that an individual has filed a claim for
benefits. The claimant’s name may therefore normally be disclosed,
as may other information in the claimant’s file which does not itself
reveal private facts, even though information concerning the nature of
his injury is withheld.”).

E. Homeland Security Measures.

Section 552.101 of the Government Code exempts from disclo-
sure “information considered to be confidential by law, either consti-
tutional, statutory, or by judicial decision.” Tex. Att’'y Gen. Informal
Letter Ruling No OR2011-05009 (2011). This section encompasses
information protected by other statutes including the Texas Home-
land Security Act. 1d.

The Texas Homeland Security Act added sections 418.176 through
418.182 to chapter 418 of the Government Code. These provisions
make certain information related to terrorism confidential. However,
the fact that information may relate to a governmental body’s secu-
rity measures does not make the information per se confidential. Tex.
Att'y Gen. Informal Letter Ruling No OR2011-05009 (2011); see Tex.
Att'y Gen. ORD-649 (1996) (ruling that language of confidentiality
provision controls scope of its protection)). Furthermore, the mere
recitation of the statute’s key terms is not sufficient to demonstrate
the applicability of the claimed provision. Id. As with any exception
to disclosure, a claim must be accompanied by an adequate explana-
tion of how the responsive records fall within the scope of the claimed
provision. Id. (citing Tex. Gov’t Code Ann. § 552.301(e)(1)(A) (stating
that a governmental body must explain how claimed exception to dis-
closure applies)).

Under section 418.181, documents or portions of documents in the
possession of a governmental entity are confidential if they identify
the technical details of particular vulnerabilities of critical infrastruc-
ture to an act of terrorism.

Under section 418.176, information is confidential if the informa-
tion is collected, assembled, or maintained by or for a governmental
entity for the purpose of preventing, detecting, responding to, or in-
vestigating an act of terrorism or related criminal activity and (1) re-
lates to the staffing requirements of an emergency response provider;
(2) relates to a tactical plan of the provider; or (3) consists of a list or
compilation of pager or telephone numbers, including mobile and cel-
lular telephone numbers, of the provider. Nurses licensed by the Texas
Board of Nursing are not included within the meaning of “emergency
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response provider” and, therefore, the business facsimile numbers of
nurses collected and maintained by the Board are not excepted from
disclosure pursuant to section 552.101 of the Act in conjunction with
section 418.176(a). Abbott v. Texas Bd. of Nursing, 2010 WL 392335,
at *6.

Under section 418.177, information is confidential if it (1) is col-
lected, assembled, or maintained by or for a governmental entity for
the purpose of preventing, detecting, or investigating an act of ter-
rorism or related criminal activity; and (2) relates to an assessment by
or for a governmental entity, or an assessment that is maintained by
a governmental entity, of the risk or vulnerability of persons or prop-
erty, including critical infrastructure, to an act of terrorism or related
criminal activity.

Under section 418.178, information is confidential if it is informa-
tion collected, assembled, or maintained by or for a governmental en-
tity and (1) is more than likely to assist in the construction or assembly
of an explosive weapon or a chemical, biological, radiological, or nu-
clear weapon of mass destruction; or (2) indicates the specific location
of (A) a chemical, biological agent, toxin, or radioactive material that
is more than likely to be used in the construction or assembly of such a
weapon; or (B) unpublished information relating to a potential vaccine
or to a device that detects biological agents or toxins.

Under section 418.179, information is confidential if the informa-
tion (1) is collected, assembled, or maintained by or for a governmen-
tal entity for the purpose of preventing, detecting, or investigating
an act of terrorism or related criminal activity; and (2) relates to the
details of the encryption codes or security keys for a public commu-
nications system. Section 418.179 does not prohibit a governmental
entity from making available, at cost, to bona fide local news media,
for the purpose of monitoring emergency communications of public
interest, the communications terminals used in the entity’s trunked
communications system that have encryption codes installed.

Under section 418.180, information, other than financial informa-
tion, in the possession of a governmental entity is confidential if the
information (1) is part of a report to an agency of the United States;
(2) relates to an act of terrorism or related criminal activity; and (3) is
specifically required to be kept confidential (A) under section 552.101
because of a federal statute or regulation; (B) to participate in a state-
federal information sharing agreement; or (C) to obtain federal fund-

ing.

Under section 418.182, information, including access codes and
passwords, in the possession of a governmental entity that relates to
the specifications, operating procedures, or location of a security sys-
tem used to protect public or private property from an act of terrorism
or related criminal activity is confidential. However, financial infor-
mation in the possession of a governmental entity that relates to the
expenditure of funds by a governmental entity for a security system is
public information that is not exempt from required disclosure under
Chapter 552.

Additionally under section 418.182, information in the possession
of a governmental entity that relates to the location of a security cam-
era in a private office at a state agency, including an institution of high-
er education, as defined by section 61.003 of the Education Code is
public information and is not exempt from required disclosure under
Chapter 552 unless the security camera (1) is located in an individual
personal residence for which the state provides security; or (2) is in use
for surveillance in an active criminal investigation. See Texas Dept. of
Public Safety v. Abbott, 310 S.W.3d 670, 678 (Tex. App.—Austin 2010,
no pet.) (DVDs containing video images recorded by the Texas Capi-
tol’s security system were confidential and excepted from disclosure).

Release of information relating to aviation security is governed by
federal law. 49 U.S.C. § § 114(a), (b)(1), 40119(b)(1); 49 C.ER. §1520.
The Attorney General has decided that requests for that kind of infor-
mation should be directed to the Under Secretary of Transportation
for Security who implements all regulations determining whether to

disclose information sought pursuant to the federal Freedom of Infor-
mation Act. See Op. Tex. Att’y Gen. No. OR 2004-3969 (2004). This
includes personnel information of individuals working at airports or
other facilities regulated by the United States Transportation Security
Administration. Id.

III. STATE LAW ON ELECTRONIC RECORDS

A. Can the requester choose a format for receiving
records?

Pursuant to section 552.228(b), if public information exists in an
electronic or magnetic medium, a requestor may request a copy ei-
ther on paper or in an electronic medium, such as on diskette or on
magnetic tape, if the following three requirements are met: (1) the
governmental body has the technological ability to produce a copy of
the requested information in the requested medium, (2) such body is
not required to purchase any software or hardware to accommodate
the request, and (3) provision of a copy of the information in the re-
quested medium would not violate any copyright agreements between
the body and a third party. If a governmental body is unable to comply
with a request for any of these reasons, it shall provide a paper copy
of the information or a copy in another medium that is acceptable to
the requestor. § 552.228(c). In addition, a governmental body does
not comply with the Act by releasing substitute documents to the re-
questor unless the requestor agrees to such substitution. See Tex. Att’y

Gen. ORD-633 (1995).

B. Can the requester obtain a customized search of
computer databases to fit particular needs?

Read together, sections 552.228 and 552.231 appear to allow a re-
questor to obtain information through customized searches. Section
552.228 provides the requestor with the option of obtaining infor-
mation in an electronic or magnetic medium, with some restrictions.
See supra. Section 552.231 provides that the governmental body shall
timely provide to the requestor a written statement, generally within
20 days after receipt of the request, if that body determines: (1) that
responding to the request will require programming or manipulation
of data, and (2) that (A) compliance is not feasible or will result in sub-
stantial interference with ongoing operations, or (B) the information
could be made available only at a cost that covers the programming
and manipulation of data. The written statement must include, among
other things specified in that provision, a statement of the estimated
cost and time of providing the information in the requested form. §
552.231. Upon properly notifying the requestor, the governmental
body is under no further obligation to provide the information until
the requestor states in writing that it wants the governmental body to
proceed with the request under the terms specified by the governmen-
tal body or other terms to which the requestor and the governmental
body agree. § 552.231(d).

C. Does the existence of information in electronic format
affect its openness?

The liberal language of the Act, including its general policy state-
ment, coupled with the fact that the Act expressly includes (1) devices
that can store an electronic signal, and (2) data held in computer mem-
ory as media containing public information, provide an argument that
the electronic medium on which information is contained does not
affect the “openness” of the information. See § § 552.001; 552.002(b)

(3), (©.
D. How is e-mail treated?

Electronic mail generated or received by a public entity may be but
is not automatically subject to public disclosure. See Op. Tex. Att’y
Gen. No. JC-3828 (2001).

The City of Bedford received a request for all messages, notes, and
other correspondence sent by electronic mail to and from Mayor John
Murphy to and from all city employees on June 4, 2001 and June 5,
2001. See Op. Tex. Att’y Gen. No. JC-3828 (2001). The City argued
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that the responsive information was not subject to disclosure under
the Public Information Act as it did not fall within the Act’s definition
of “public information.” See id.

In the letter ruling the Attorney General reasoned that section
552.021 provides for public access to “public information.” See id. Sec-
tion 552.002 defines public information as “information that is col-
lected, assembled, or maintained under a law or ordinance or in con-
nection with the transaction of official business: (1) by a governmental
body; or (2) for a governmental body and the governmental body owns
the information or has a right of access to it.” § 552.002(a). Thus, in-
formation that is collected, assembled, or maintained by a third party
may be subject to disclosure under chapter 552 if a governmental body
owns or has a right of access to the information. See Tex. Att'y Gen.
ORD-462 (1987); see also Tex. Att’'y Gen. ORD-499 (1988) (stating
that generally records held by a private attorney related to legal ser-
vices performed by the attorney at the request of a municipality are
subject to the Open Records Act and disclosure depends on whether
the records fall within any of the Act’s specific exceptions). Informa-
tion is generally “public information” within the Act when it relates to
the official business of a governmental body or is used by a public of-
ficial or employee in the performance of official duties even though it
may be in the possession of one person. See Tex. Att’y Gen. ORD-635
(1995). Although not an exhaustive list, the Attorney General stated
that the following factors were relevant in determining whether docu-
ments are essentially personal in nature or whether they contain infor-
mation that is collected, assembled, or maintained by or for a govern-
mental body: who prepared the document; the nature of its contents;
its purpose or use; who possessed it; who had access to it; whether the
employer required its preparation; and whether its existence was nec-
essary to or in furtherance of the employer’s business. Op. Tex. Att’y
Gen. No. JC-3828 (2001) (citing In re Grand Fury Proceedings, 55 F.3d
1012, 1014 (Sth Cir. 1995)).

After reviewing the responsive e-mail, the Attorney General found
that the e-mail sent by Mayor Murphy to city staff employees was for
the personal use of the sender and recipients, and that it was neither
created nor maintained under a law or ordinance or connected to of-
ficial business of any kind. See id. The letter ruling concluded that the
information at issue was not used in the transaction of official business,
and thus, was not public information under section 552.002. See id.
Therefore, e-mail was not subject to public disclosure. See 7d.

Under section 552.137(a)-(b), an e-mail address of a member of the
public that is provided for the purpose of communicating electroni-
cally with a governmental body is confidential and not subject to dis-
closure unless the member of the public affirmatively consents to its
release.

The exemption under section 552.137(c) does not apply to an e-
mail address (1) provided to a governmental body by a person who
has a contractual relationship with the governmental body or by the
contractor’s agent; (2) provided to a governmental body by a vendor
who seeks to contract with the governmental body or by the vendor’s
agent; (3) contained in a response to a request for bids or proposals,
contained in a response to similar invitations soliciting offers or infor-
mation relating to a potential contract, or provided to a governmental
body in the course of negotiating the terms of a contract or potential
contract; or (4) provided to a governmental body on a letterhead, cov-
ersheet, printed document, or other document made available to the

public.

Under section 552.137(d), a governmental body is not prevented
from disclosing an e-mail address for any reason to another govern-
mental body or to a federal agency.

1. Does e-mail constitute a record?

E-mail is subject to the same “public information” and exception
analysis that all material requested under the Public Information Act
must go through to determine whether it is subject to disclosure. See
Op. Tex. Att’'y Gen. No. GA-4274 (2003).

2. Public matter on government e-mail or
government hardware

Information is within the scope of the Act if it relates to the official
business of a governmental body and is maintained by a public official
or employee of the governmental body. § 552.002(a).

3. Private matter on government e-mail or
government hardware

E-mail sent from a personal e-mail account utilizing a government
computer may also be subject to public disclosure. See Op. Tex. Att’y
Gen. No. GA-4274 (2003). To be subject to the Act the information
must be “collected, assembled, or maintained under a law or ordinance
or in connection with the transaction of official business” by or for the
district. § 552.021. See Tex. Atty. Gen. Op. ORD-4120 (2011). In Tex.
Atty. Gen. ORD-3624 (2011) it was found that e-mail inadvertently
forwarded from a personal computer to the city’s computer system
was not covered by the Act because they were created or sent “in the
performance of [the employees’] official job duties.” See also Tex. Atty.
Gen. ORD-635 (1995) (e-mail not subject to public disclosure where
they constituted personal information unrelated to official business
and were created or maintained by a state employee involving de mi-
nimis use of state resources).

4. Public matter on private e-mail

E-mails about public matters sent from private accounts or home
computers may be subject to disclosure. Tex. Att'y Gen. ORD-1790
(2001) (council member solicited citizens to communicate with her as
a council member on her personal computer by including her home
e-mail address on her business card).

5. Private matter on private e-mail

Where information was created for campaign and personal political
purposes in a public officeholder’s personal e-mail account that is not
in the city’s possession is not “public information” subject to the Act.
Tex. Atty Gen. ORD-1126 (2005).

E. How are text messages and instant messages treated?

Virtually all of the information in a governmental body’s physical
possession constitutes public information and thus is subject to the
Act. Tex. Att’'y Gen. ORD-12267 (2010) (suggesting that instant mes-
sages are subject to public disclosure if they are collected, assembled,
or maintained under a law or ordinance or in connection with the
transaction of official business by or for the governmental body).

1. Do text messages and/or instant messages
constitute a record?

Information is within the scope of the Act if it relates to the official
business of a governmental body and is maintained by a public official
or employee of the governmental body. § 552.002(a). Thus, to the
extent text messages relate to the official business of the governmental
body, they are subject to the Act.

2. Public matter message on government hardware.
See II1.D.2, infra.
3. Private matter message on government hardware.
See 111.D.3, infra.
4. Public matter message on private hardware.
See 111.D .4, infra.
5. Private matter message on private hardware.
See II1.D.5, infra.
F. How are social media postings and messages treated?

Not specifically addressed.
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G. How are online discussion board posts treated?
Not specifically addressed.
H. Computer software
Not specifically addressed.
1. Is software public?

The Attorney General addressed a request for copies of computer
programs used by Southwest Texas State University to maintain re-
cords. Tex. Att’'y Gen. ORD-581 (1990). While the Attorney Gen-
eral found that the term “information” as used in the Act “is certainly
comprehensive,” he determined that “where information has no other
significance than its use as a tool for the maintenance, manipulation,
or protection of public property, we find that it is not the kind of in-
formation made public” by the Act. Id. at 4. Accordingly, the Attorney
General advised that the computer programs need not be released. Id.
at 5. In addition, where release of copies of computer programs owned
by third parties and protected by copyright would violate federal law,
disclosure is not required. Tex. Att’y Gen. ORD-505 (1988).

2. Is software and/or file metadata public?
Not specifically addressed.
I. How are fees for electronic records assessed?

Generally, the cost of obtaining a copy of public information must be
an amount that reasonably includes all costs related to producing the
public information, including costs of materials, labor, and overhead.
See § 552.261. In the event the response to a request for information
requires programming or manipulation of data, the cost of providing
the information in electronic form is determined in accordance with
the rules established by the Attorney General under section 552.262.
See § 552.231(b)(4). If a request for a copy of public information will
result in the imposition of a charge under this subchapter that exceeds
$40, or a request to inspect a paper record will result in the imposition
of a charge under section 552.271 exceeding $40, the governmental
body must provide the requester with a written itemized statement
that details all estimated charges. See § 552.2615.

J.  Money-making schemes.

As stated earlier, § 552.261 provides that “[t]he charge for providing
a copy of public information shall be an amount that reasonably in-
cludes all costs related to reproducing the public information, includ-
ing costs of materials, labor, and overhead.” And, as a safeguard, if a
request for a copy of public information will result in the imposition
of a charge under this subchapter that exceeds $40, or a request to
inspect a paper record will result in the imposition of a charge under
section 552.271 exceeding $40, the governmental body must provide
the requester with a written itemized statement that details all esti-
mated charges. See § 552.2615.

Further, if the governmental body determines that waiver or re-
duction of the charge is in the public interest because providing the
copy of the information primarily benefits the general public, it should
provide a copy of the requested information without charge or at a
reduced charge. § 552.267(a). And, if the cost to a governmental body
of processing the collection of a charge for providing a copy of public
information will exceed the amount of the charge, the governmental
body may waive the charge. §552.267(b)

1. Revenues.
Not specifically addressed.
K. On-line dissemination.

Section 552.272 provides for the inspection of electronic records
when copies are not requested. Subsection (d) states that “if informa-
tion is created or kept in an electronic form, a governmental body is
encouraged to explore options to separate out confidential informa-
tion and to make public information available to the public through

electronic access through a computer network or by other means.”
Generally, a charge may not be imposed for access to online infor-
mation unless complying with a request will require programming or
manipulation of data. § 552.272(a).

IV. RECORD CATEGORIES -- OPEN OR CLOSED
A. Autopsy reports.

Autopsy reports are subject to required public disclosure unless one
of the Act’s exceptions applies. Tex. Att’'y Gen. ORD-7790 (2004).
However, the release of a “provisional autopsy report” prepared in
connection with a request by a justice of the peace is not required to be
released but may be made available for inspection by the public. Tex.
Atty. Gen. Op. JC-0422 (2001).

B. Administrative enforcement records (e.g.,
worker safety and health inspections, or accident
investigations)

A completed report, audit, evaluation, or investigation made of, for,
or by a governmental body is public information unless it qualifies
as information held by a law enforcement agency or prosecutor that
deals with the detection, investigation, or prosecution of crime where
the release of the information would interfere with the detection,
investigation, or prosecution of crime, pursuant to Section 552.108.
§552.022.

A city inspection report on nursing homes is public unless prepared
solely in connection with state licensing for and on behalf of the State
Department of Health Resources on their forms and according to
their standards. Tex. Atty.Gen. Op. No. ORD-138 (1976). Documents
relating to inspection reports on amusement rides at the state fair are
not excepted from disclosure under statute. Tex. Atty. Gen. Op.No.
ORD-404 (1984).

1. Rules for active investigations.
Not specifically addressed.
2. Rules for closed investigations.
Not specifically addressed.
C. Bank records.

Banks and similar financial institutions usually are not considered
“governmental bodies,” so their records generally are not subject to
the Act. Tex. Att’y Gen. ORD-1 (1973). The exception further pro-
tects from public disclosure some of the information generated by
governmental bodies during their regulation and supervision of finan-
cial institutions. See § 552.112 (stating that statistical or demographic
information submitted to the Texas Legislative Council or to any state
agency overseen by The Finance Commission of Texas is exempt from
disclosure); Tex. Att'y Gen. ORD-446 (1986) (stating that reports
pertaining to the financial condition of a credit union not otherwise
intended for publication are exempt from disclosure).

However, some information on financial institutions has been made
public under the Act or under other Texas laws. For example, infor-
mation provided by banks to the local tax assessor-collector regarding
the identity and address of bank stockholders, as well as the size and
value of their stockholdings, was found to be specifically public un-
der state tax laws. Tex. Att’'y Gen. ORD-39 (1974). Likewise, while
the Texas Savings and Loan Department’s investigative reports and
orders regarding a particular savings and loan institution were found
to be exempt from public disclosure under a specific provision of the
Texas Savings and Loan Act, the public was entitled to the depart-
ment’s general report concerning the conditions of the industry where
a particular savings and loan was not identified. Tex. Att’y Gen. ORD-
483 (1987). Insurance companies have been held not to be “financial
institutions” for purposes of establishing this particular exception to
disclosure. Birnbaum v. Alliance of Am. Insurers., 994 S.W.2d 766, 772-
73 (Tex. App.-Austin 1999, pet denied) (abrogated on other grounds
by In re: Bass, 113 SSW.3d 735 (Tex. 2003)).
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D. Budgets.

Budgets are subject to public disclosure. Tex. Att'y Gen. ORD-
8594 (2004). Supporting documentation also is subject to disclosure
unless it is confidential under other law. Id.

E. Business records, financial data, trade secrets.

In addition to budgets, a governmental bank account records, and
canceled checks are public. Tex. Att’y Gen. ORD-52 (1974); Tex.
Att'y Gen. ORD-7 (1973). Tax records can provide additional public
information about businesses. For example, a taxpayer’s name, place
of business, and name of the city to which local sales taxes and use
taxes are credited are not exempt from public disclosure. § 552.022(6).
However, the amount of gross sales taxes is confidential under a spe-
cific taxation provision. Tex. Att’y Gen. ORD-17 (1974). A school dis-
trict tax assessor’s rendition book is public. Tex. Att’y Gen. ORD-76
(1975). Although some Tax Code provisions make certain types of tax
information confidential, “[t]ax information is not, per se, confiden-
tial.” Tex. Att'y Gen. ORD-568 (1990). The Texas Attorney General
at least once rejected an argument that a constitutional right of priva-
cy exists concerning financial affairs. Op. Tex. Att'y Gen. No. H-258
(1974). In A & T Consultants Inc. v. Sharp, the Texas Supreme Court
granted mandamus relief compelling disclosure of certain information
regarding the state’s franchise taxpayers in the possession of the state
comptroller. 904 S.W.2d 668 (Tex. 1995) (holding that information re-
vealing why certain entities were selected for auditing and methods of
auditors was exempt from disclosure while other data from completed
audits was subject to disclosure). This information included corporate
charters, certificates and degrees of dissolution, and facts from com-
pleted audits. However, the Court did not compel the comptroller to
disclose the reasons for which audits were conducted, the choice of an
audit method, taxpayers’ responses to an audit, codes assigned to each
audit, or the amounts of deficiencies or refunds. Id. at 679-81.

While trade secrets themselves are specifically excepted, informa-
tion concerning whether a required public filing of trade secret in-
formation has been made is public information. § 552.110; Tex. Att’y
Gen. ORD-89 (1975). Determination of whether particular infor-
mation is a trade secret is a fact question. Tex. Att’y Gen. ORD-609
(1992). Following the holding in Hyde Corp., v. Huffines, 314 SSW.2d
763 (Tex. 1958), cert. denied, 358 U.S. 898 (1958), the Attorney Gen-
eral has relied on the trade secrets definition in the Restatement of
Torts, Section 757, comment b (1939). Tex. Att’y Gen. ORD-609
(1992). This definition considers six factors: (1) the extent to which
the information is known outside the company; (2) the extent to which
it is known by employees and others in the company; (3) the extent of
company measures to guard the information’s secrecy; (4) the infor-
mation’s value to the company and its competitors; (5) the effort and
money spent developing the information; and (6) the ease or difficulty
to properly acquire or duplicate the information. Id. For example, the
volume and location of chemicals used by semiconductor manufac-
turers may be trade secrets protected from public disclosure, but the
identity of chemicals commonly used in the business is not. Tex. Att’y
Gen. ORD-554 (1990). Even if records are not protected as trade se-
crets, copying of some records may be protected under federal copy-
right law. Tex. Att’'y Gen. ORD-550 (1990).

F. Contracts, proposals and bids.

All contracts dealing with the receipt or expenditure of a govern-
mental body’s funds are specifically made public unless “otherwise
made confidential by law.” § 552.022(3). The general terms of a con-
tract with the government cannot be withheld under the Act unless the
government meets a heightened burden of showing that a particular
exception applies. Tex. Att'y Gen. ORD-514 (1988). Two exceptions
frequently claimed deal with harm to the government’s position with
competitors or bidders and trade secrets. § § 552.104; 552.110. For
example, one section of a proposal to furnish services was found to be
an exempt trade secret even though the company making the proposal
ultimately received the contract. Tex. Att’'y Gen. ORD-305 (1982).
The names of individuals or companies who wish to be informed of

the opportunity to bid is public although the list of actual bidders
(before the last day of bidding) can be exempt from disclosure. Tex.
Att'y Gen. ORD-453 (1986). Upon completion of the bidding and
award of the contract, the bids are public. Tex. Att’'y Gen. ORD-184
(1978). Because section 552.104 applies only when release of informa-
tion would cause specific harm to a governmental body “in a particular
competitive situation . . . [this exception] does not apply after bidding
is over and the contract has been awarded.” Tex. Att’y Gen. ORD-509
(1988). Certain “trade secret” information in bid proposals, however,
may remain exempt. Id. For example, a financial statement submitted
by a bidder may be exempt under section 552.110. Op. Tex. Att’y Gen.
No. GA-10830 (2005).

G. Collective bargaining records.

The terms of a collectively bargained agreement cannot prohibit
disclosure of public information. Tex. Att’y Gen. ORD-484 (1987).

H. Coroners reports.
Not specifically addressed.
I. Economic development records.

All working papers, research material, and information used to esti-
mate the need for or expenditure of public funds or taxes by a govern-
mental body, on completion of the estimate are explicitly made public
unless made confidential by other law. Section 552.022(a)(5).

J. Election records.

Texas election laws provide that, once the polls for a particular elec-
tion are closed, a list of registered voters who cast ballots is public.
Tex. Att’y Gen. ORD-38 (1974). Further, nominating petitions for
primary elections in the custody of political parties are available for
public inspection under the Open Records Act. (1980) Tex. Atty. Gen.
Op., No. MW-175.

1. Voter registration records.

Applications to register to vote that are on file with a county reg-
istrar constitute public information. Nixon v. Slagle, 885 S.W.2d 658,
661 (Tex. App.-Tyler 1994, no writ).

2. Voting results.

Voted ballots from a primary election become public records avail-
able for inspection after a 22-month retention period required by state
law, but public copying of the computer programs used to tabulate the
votes would violate federal copyright law. Tex. At'y Gen. ORD-505
(1988).

K. Gun permits.
Not specifically addressed.
L. Hospital reports.

A hospital district’s personnel records stating the name, height,
weight, position, and salary of employees are not protected by com-
mon law privacy. Op. Tex. Att’'y Gen. DM-081 (1994). The accounts
receivable of a public hospital-including patient names, amount owed,
and when an account became delinquent-are public. Tex. Att’y Gen.

ORD-385 (1983).

Several types of health-related records are made confidential by
other statutes and therefore are excepted from disclosure under sec-
tion 552.101. For example, diagnosis and treatment records, if pre-
pared by or under the supervision of a physician, are confidential. Tex.
Occ. Code Ann. § 159.002. Daily hospital logs that are not prepared
by or under the supervision of a physician are not confidential. Tex.
Att'y Gen. ORD-487 (1988). Additionally, emergency medical ser-
vices’ records are excepted from public disclosure if they are created
under the delegated authority of a physician. Tex. Att’y Gen. ORD-
578 (1990). The records of a “medical peer review committee” of a
“healthcare entity” are confidential only when the committee actually
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evaluates the quality of medical care. Tex. Att’y Gen. ORD-595 (1991)
(addressing the records of a “death review committee” of a state men-
tal health and mental retardation residential facility); see also Tex. Att’y
Gen. ORD-591 (1991) (stating that the meeting minutes of a hospital’s
“quality management committee” are confidential to encourage frank
discussion). Information concerning specific people receiving govern-
ment funded medical assistance is generally confidential. Tex. Hum.
Res. Code Ann. § § 12.003, 21.012; see also Tex. Att’'y Gen. ORD-641
(1996) (stating that information collected under the Americans with
Disabilities Act from an applicant or employee concerning that per-
son’s medical condition and medical history is confidential under sec-
tion 552.101). HIPAA does not preempt state TPIA. Abbort v. Texas
Dep’t. of Mental Health and Mental Retardation, 212 S.W.3d 648, 664-6
(Tex. App.—Austin 2006, no pet.) (governmental body must deter-
mine whether the TPIA compels disclosure or whether the informa-
tion is excepted from disclosure under the TPIA).

Separate legislation governs the release of records from mental
health facilities. Tex. Health & Safety Code Ann. § 576.005. General-
ly, reviews of medical files, correspondence between patients and their
parents, correspondence from hospital staff to parents of patients, and
notes of visits with parents of patients are excepted as highly intimate
or embarrassing facts. Tex. Att'y Gen. ORD-163 (1977). Some de-
tailed medical histories might be exempt in their entirety while other
records might be public if the information identifying patients can be
deleted. Id.

The Texas Board of Medical Examiner’s licensing file on a particular
doctor including the completed application is public. Tex. Att’y Gen.
ORD-215 (1978). However, information in the file concerning an ap-
plicant’s substance abuse, criminal history, or mental illness is subject
to disclosure on a case by case basis. Id. Records of a Department of
Health investigation of a home health services agency are confidential.
Tex. Health & Safety Code Ann. § 142.009(d); see also Tex. Att’y Gen.
ORD-603 (1992).

The Texas Department of Health Records concerning routine ex-
aminations of dairy and meat products are public. Tex. Att’y Gen.
ORD-48 (1974). Official orders of county health departments con-
cerning cafeterias are also public information. Tex. Att’y Gen. ORD-
27 (1974). Generally, however, records of a county health depart-
ment’s investigation of food poisoning at a restaurant are confidential.
Tex. Att'y Gen. ORD-577 (1990) (citing Tex. Health & Safety Code
Ann. § 81.046(a)).

M. Personnel records.

Special disclosure exemptions exist only for the names of applicants
for chief executive officer of institutions of higher education and for
superintendent of public school districts. § § 552.123-124. Otherwise,
the names and resume information about all individuals who apply
for employment directly with a governmental body are public. Tex.
Att’y Gen. ORD-257 (1980); Tex. Att’y Gen. ORD-264 (1981); Tex.
Att'y Gen. ORD-439 (1986). This is true even if the governmental
body uses a search committee or a consulting group to find and screen
applicants. Tex. Att’y Gen. ORD-439 (1986); Tex. Att’y Gen. ORD-
585 (1991); see also Hubert v. Harte-Hanks Texas Newspapers Inc., 652
S.W.2d 546, 551 (Tex. App.-Austin 1983, writ ref’d n.re.). Names of
finalists for positions should be made public. Hubert, 652 S.W.2d at
551; Tex. Att’y Gen. ORD-439 (1986), overruling Tex. Att’y Gen.
ORD-425 (1985) and Tex. Att’y Gen. ORD-273 (1981).

A public employee’s employment history and salary are public as
are federally mandated equal employment opportunity reports that
contain salary, sex, and ethnicity information. Op. Tex. Att’y Gen.
GA-8761 (2005). Generally, information about a public employee’s
certification, licenses, educational levels, professional awards and
memberships, dates of employment, character references, and prior
employment is public. Tex. Att’y Gen. ORD-298 (1981); Tex. Att'y
Gen. ORD-329 (1982); Tex. Att’y Gen. ORD-342 (1982); Tex. Att’y
Gen. ORD-455 (1987). However, in 1989 the Legislature amended
the Act to exempt from public disclosure college transcripts in pro-

fessional public school employees’ personnel files provided, how-
ever, that this section does not exempt from disclosure the degree
obtained or the curriculum on a transcript. § 552.102; see Tex. Att’y
Gen. ORD-526 (1989) (applying this exception according to the Leg-
islature’s revision to previous rule). Only transcripts of employees of
public schools under Title 2 of the Education Code benefit from this
exception — employees of colleges and universities fall under Title 3
of the Education Code. See Open Records Letter Nos. 2002 - 6930
(2002), 2002 - 1827 (2002), 2001 - 2740 (2001), 2000 - 2621 (2000).
Information in a worker’s compensation claim file held by or obtained
from the Industrial Accident Board is confidential. Tex. Lab. Code
Ann. § 402.083. However, a public employer’s file on a worker’s com-
pensation claim is public unless otherwise protected by a common law,
constitutional, or employee privacy right. Tex. Att’y Gen. ORD-533
(1989). Information about disciplinary actions, dismissals, demotions,
or promotions of public employees is public. Tex. Att’y Gen. ORD-
444 (1986). Usually, the circumstances of a public employee’s resigna-
tion are public. Id.; Tex. Att’y Gen. ORD-278 (1981); Tex. Att'y Gen.
ORD-329 (1982).

Civil service departments must maintain a personnel file on all po-
lice officers and firefighters. Tex. Loc. Gov’t Code Ann. § 143.089.
Such files are subject to the Act. Tex. Att’'y Gen. ORD-562 (1990).
However, the same provision of the Local Government Code allows a
police or fire department to keep a confidential, separate personnel file
on the same employees. Tex. Loc. Gov’t Code Ann. § 143.089(g). This
file is excepted from public disclosure “if the information is reasonably
related to the firefighter’s or police officer’s employment relationship
with the fire or police department.” Tex. Att'y Gen. ORD-562 (1990).
Similarly, documents relating to an investigation into a firefighter or
police officer’s misconduct can be withheld upon a decision that the
allegations of wrongdoing were unfounded. Tex. Att’y Gen. ORD-642
(1996) (citing Tex. Loc. Gov’t Code Ann. § 143.1214(b)).

Several of the Act’s exceptions protect public employees’ privacy.
Information revealing home addresses, home telephone numbers, and
Social Security numbers of current or former governmental officials
and employees as well as certain peace officers and security officers is
protected. § 552.117. Further, information that reveals whether such
persons have family members is also exempt from disclosure unless
such persons choose to allow public disclosure pursuant to a proce-
dure outlined in the Act. § § 552.117; 552.024. Photographs of peace
officers (even in personnel files) generally are not public. § 552.119.
However, a peace officer’s photograph after he has died is not exempt
from disclosure. § 552.119; Tex. Att'y Gen. ORD-536 (1989). An
employee’s W-4 tax form, 1.Q. score, psychological testing results,
and certain financial records are confidential under a constitutional
or common law right of privacy. § 552.101; Tex. Att’y Gen. ORD-
600 (1992) (discussing in detail a wide variety of personnel records).
Personnel evaluations are also exempted. § 552.111; Tex. Att’y Gen.
ORD-600 (1992). However, privacy interests may not protect certain
employee accident reports and insurance and benefits information.
Tex. Att’y Gen. ORD-600 (1992).

1. Salary.

Salary and bonus records information, when public information,
are discoverable under the TPIA. The Baytown Sun v. City of Mont
Belvien, 145 S.W.3d 268, 271 (Tex.App.—Houston [14 Dist.] 2004, no
pet.) (because the City was entitled to “inspect the books and records”
employee salary information constituted public information under the
TPIA); Houston Mun. Employees Pension System v. Abbott, 192 S.W.3d
862, 866 (Tex.App.—Texarkana 2006, pet. denied) (The Pension Stat-
ute specifically states that records in the custody of the pension system
about its members are not subject to the TPIA).

2. Disciplinary records.

Disciplinary records are generally not exempt from disclosure un-
less they are confidential under other law or statute. See Tex. Att’y
Gen. ORD-470 (1987) (stating public employee’s job performance re-
cords do not generally constitute employee’s private affairs and, thus,
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is subject to disclosure); Tex. Att'y Gen. ORD-455 (1987) (stating
that a public employee’s job preferences or abilities are generally not
protected by his right to privacy); Tex. Att'y Gen. ORD-423 (1984)
(ruling that the release of a public employee’s picture after his arrest
for sexual assault is allowed because the public interest outweighs the
highly embarrassing nature of the picture).

Disciplinary records of a police officer working in a civil service city
which are maintained in the police officer’s civil service file are not
exempt. Tex. Loc. Gov’t Code Ann. § 143.089.

Records maintained in an internal police department file that rea-
sonably relates to a police officer’s employment relationship with the
police department is confidential and must not be released but infor-
mation not reasonably related to the individual’s employment rela-
tionship remains subject to disclosure. Tex. Loc. Gov’t Code Ann. §
143.089(g); City of San Antonio v. San Antonio Express News, 47 S.W.3d
556, 563 (Tex. App.-San Antonio 2000, pet. denied); City of San An-
tonio v. Tex. Artorney General, 851 S.W.2d 946, 949 (Tex. App.-Austin
1993, writ denied) (“[A]llegations of misconduct made against a police
officer shall not be subject to compelled disclosure under the Act un-
less they have been substantiated and resulted in disciplinary action.”).

3. Applications.

Information in applications for employment are usually not exempt
from disclosure as they generally contain the names and qualifications
of the candidates the disclosure of which would not constitute an un-
warranted invasion of privacy. Hubert v. Harte-Hanks Tex. Newspapers
Inc., 652 SSW.2d 546, 551-52 (Tex. App.-Austin 1983, writ ref’d n.r.e.)
(holding that names and qualifications of candidates for office of uni-
versity president were not exempt from disclosure); Tex. Att’'y Gen.
ORD-277 (1981) (stating that information on qualifications of appli-
cants for commissioner of the Texas Board of Human Resources not
exempt from disclosure); Tex. Att'y Gen. ORD-316 (1982) (stating
that questionnaires from character references in a policeman’s person-
nel file did not contain information considered to be intimate or em-
barrassing and thus were not exempt from disclosure).

4. Personally identifying information.

Section 552.101 specifically excepts information considered to be
confidential by law, either constitutional, statutory, or by judicial de-
cision. Abbott v. State Bar of Texas, 214 S.W.3d 604, 606, 609 (Tex.
App.—Austin 2007, pet. denied) (State Bar of Texas maintains mem-
bership records “for the judiciary,” and therefore, access to such re-
cords is governed by Rule 12 rather than the TPIA).

5. Expense reports.

It is undecided as to whether common law right of privacy pro-
vides a basis for protecting from disclosure to newspapers, under the
Texas Public Information Act (PIA), expense vouchers for Governor
Rick Perry’s security detail held by the Department of Public Safety
(DPS). Texas Dept. of Public Safety v. Cox Texas Newspapers, L.P., ___
SW3d ___ (2011). The Texas Supreme Court held that common
law protects from public disclosure highly intimate or embarrassing
facts as well as information that substantially threatens physical harm.
In doing so, the Texas Supreme Court reversed the Court of Appeals’
decision that the information was public and remanded the case so the
trial court can examine each of the disputed documents to determine
what information may be confidential and what must be disclosed in
light of the ruling that information is protected if it creates a substan-
tial threat of physical harm. And, as applied here, the Court opined
that the vouchers may be protected since the documents reveal specific
details about the number of officers assigned to protect the governor,
their general location in relation to him, and their dates of travel.

6. Other.

Business facsimile numbers of nurses collected and maintained by
the board of nursing are public information. Abbott v. Texas Bd. of
Nursing, No. 03-09-00154-CV, 2010 WL 392335, at *6 (Tex. App.-
Austin 2010, no pet.).

N. Police records.
1. Accident reports.

Accident reports must be disclosed to requestors unless otherwise
exempted. Texas Dept. of Public Safety v. Abbott, 310 S.W.3d 670, 675-
76 (Tex.App.—Austin 2010, no pet.). A law enforcement entity must
release the accident report under section 550.065 of the Transporta-
tion Code if an individual provides at least two of the following three
pieces of information:

(1) the date of the accident,

(2) the specific address or the highway or street where the ac-
cident occurred, or

(3) the name of any person involved in the accident.
Tex. Transp. Code § 550.065.
2. Police blotter.

A series of decisions involving the City of Houston and the Houston
Chronicle Publishing Company has provided an imperfect outline of
what basic police records are public or exempt. See Houston Chronicle
Publ’g Co. v. City of Houston, 531 S.W.2d 177, 185 (Tex. Civ. App.-
Houston [14th Dist.] 1975, writ ref’d n.r.e.) (“Chronicle I”). The po-
lice “blotter,” “showup sheet,” and arrest sheet are not exempt from
disclosure while the offense report, arrest record, and personal history
are exempt. Id. The Attorney General specifically discussed the Chron-
icle I case in detail and concluded that public release is required of:

a. Police blotter. (1) arrestee’s Social Security number, name,
alias, race, sex, age, occupation, address, police department iden-
tification number, and physical condition; (2) name of arresting
officer; (3) date and time of arrest; (4) booking information; (5)
charge; (6) court in which charge is filed; (7) details of arrest; (8)
notification of any release or transfer; (9) bonding information;

b. Show-up sheet (chronological listing of people arrested dur-
ing 24-hour period). (1) arrestee’s name, age, police department
identification number; (2) place of arrest; (3) names of arresting
officers; (4) numbers for statistical purposes relating to modus
operandi of those apprehended;

c. Arrest sheet (similar chronological listing of arrests made dur-
ing 24-hour period). (1) arrestee’s name, race and age; (2) place
of arrest; (3) names of the arresting officers; (4) offense for which
suspect is arrested;

d. Offense report-front page. (1) offense committed; (2) location
of crime; (3) identification and description of complainant; (4)
premises involved; (5) time of occurrence; (6) property involved;
(7) vehicle involved; (8) description of weather; (9) detailed de-
scription of offense; (10) names of investigating officers.

Tex. Att’y Gen. ORD-127 (1976).

Although in particular circumstances this list has been somewhat
modified, it still accurately summarizes the basic test. Tex. Att’y Gen.
ORD-408 (1984).

The Texas Family Code makes certain juvenile records open to
the public. Tex. Fam. Code Ann. § 58.007. Accordingly, the Family
Code does not make confidential juvenile law enforcement records
concerning conduct occurring on or after January 1, 1996 that are
maintained by law enforcement agencies. Tex. Att’y Gen. ORD-644
(1996). Other statutory provisions and exceptions to disclosure may
apply to this information. Law enforcement records concerning con-
duct that occurred before January 1, 1996, are governed by former
section 51.14(d) of the Family Code, which is continued in effect for
that purpose. Id.

3. 911 tapes.

Tape recordings of calls made to the 911 number constitute public
information. Tex. Att’y Gen. ORD-519 (1989). Such records are sub-
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ject to public disclosure even if they are held by a “911 network dis-
trict” established under the Emergency Communication District Act.
Tex. Health & Safety Code Ann. §§ 772.201-772.229 (formerly Tex.
Rev. Civ. Stat. Ann. art. 1432d); Tex. Att’'y Gen. ORD-519 (1989); see
also Tex. Att’y Gen. ORD-633 (1995) (although this opinion addresses
the withholding of a police narrative report, it notes that the City of
Waco was willing to release the 911 audiotape copy of the incident
made the subject of the report). A police department’s “radio logs” or
“radio cards” that describe the police department’s records of all calls
answered by the police, including a brief description of the nature or
reason for the call and its location, generally are public, although ex-
ceptions might arise exempting the names of complainants. Tex. Att’y
Gen. ORD-394 (1983).

Additionally, the 911 Emergency Number Act makes confidential
the originating telephone numbers and addresses of 911 callers that
are furnished by a service supplier. Tex. Health & Safety Code Ann.
§ 772.218(c); see also Tex. Atty. Gen. Op. OR 11538 (2011) (911 calls
made on specified dates pertaining to a specified address may be with-
held because although case is inactive, Houston Police Department
indicated case may be reactivated once additional leads are developed).
Records prepared by emergency medical services personnel can be
public, unless the information relates to highly intimate or embar-
rassing facts, such as information concerning a drug overdose, acute
alcohol intoxication, obstetrical or gynecological illness, and severe
emotional or mental distress; such exempt information is confiden-
tial under common law and constitutional privacy grounds. Tex. Att’y
Gen. ORD-487 (1988). Emergency medical service records also may
be excepted from public disclosure under the Medical Practice Act,
Tex. Occ. Code Ann. § 159.002, if the records were created under the
delegated authority of a physician unless the documents are requested
by a person who bears a written consent of the patient or other person
authorized to act on the patient’s behalf for release of confidential in-

formation. Tex. Att’y Gen. Nos. ORD-598 (1991), ORD-578 (1990).
4. Investigatory records.

The Act specifically exempts records dealing with law enforcement
agency investigations. § 552.108. This exception generally covers of-
fense reports and personal history and arrest records maintained for
internal use. See Houston Chronicle Publ’g Co. v. City of Houston, 531
S.W.2d 177, 185 (Tex. Civ. App.-Houston [14th Dist.] 1975, writ ref’d
n.re.). The first page of most common offense reports, however, is
public when it includes information about the offense committed,
crime location, identification and description of complainant, time of
occurrence, property, premises and vehicles involved, description of
the weather, a detailed description of the offense, and the names of the
investigating officers. Houston Chronicle Publ’g Co., 531 S.W.2d at 186-
87. Although prior opinions of the Attorney General supported the
proposition that material is far less likely to be exempt under section
552.108 when an investigative file is closed, see, e.g., Tex. Aty Gen.
ORD-378 (1983), the Texas Supreme Court concluded that the “stat-
ute’s plain language does not discriminate between ‘open’ and ‘closed’
files,” holding that section 552.108% “blanket exemption” does not re-
quire district attorneys to disclose internal records, whether open or
closed, that deal with detection, investigation, or prosecution of crime.
Holmes v. Morales, 924 S.W.2d 920, 925 (Tex. 1996).

a. Rules for active investigations.

Section 552.108(a)(1) of the Act exempts information and inter-
nal records held by a law enforcement agency relating to an active
investigation. Specifically, information that would interfere with the
detection, investigation, or prosecution of a crime. See id.; see also Op.
Tex. Aty Gen. OR2005-10719 (2005); see also Tex. Atty. Gen. Op.
OR2011-11538(2011) (911 calls made on specified dates pertaining to
a specified address may be withheld because although case is inactive,
Houston Police Department indicated case may be reactivated once
additional leads are developed). However, basic information about an
arrested person, an arrest, or a crime is not exempt. Op. Tex. Att'y
Gen. No. OR2005-10660 (2005).

b. Rules for closed investigations.

Section 552.108(a)(2) of the Act excepts from disclosure informa-
tion concerning an investigation that concluded in a result other than
conviction or deferred adjudication. See, e.g., Op. Tex. Att’y Gen. Nos.
OR2005-10866 (2005), OR2005-10876 (2005). However, as with in-
formation relating to an active investigation, basic front page offenses
and arrest information, as described in Houston Chronicle Publishing Co.
and discussed in Section IV.N.2. above, are not excepted. 1d.

5. Arrest records.

The appellate court in Chronicle I denied the newspaper access to
“Personal History and Arrest Records,” which contained personal in-
formation on individuals suspected of crimes and a listing of all of-
fenses for which the person had ever been arrested. Houston Chronicle
Publ’g Co. v. City of Houston, 531 S.W.2d 177, 185 (Tex. Civ. App.-
Houston [14th Dist.] 1975, writ ref’d n.r.e.). However, the Chronicle I
court also concluded that “arrest sheets” containing arrestee’s name,
race, age, place of arrest, names of arresting officers and offense for
which suspect is arrested are required to be released. Id. at 179-80,188.

6. Compilations of criminal histories.

Tex. Att’'y Gen. ORD-565 (1990) discusses whether an individual
may be entitled to a special right of access to his own federal crimi-
nal history when it is in the hands of local government and stated
that criminal history information in the hands of a local governmental
body obtained from the National Crime Information Center must be
released pursuant to section 3B of the Open Records Act if the only
interest protected by withholding it is the privacy of the requestor.
Pursuant to § 552.023, a person or a person’s authorized representa-
tive has a special right of access, beyond the right of the general public,
to information held by a governmental body that relates to the person
and that is protected from public disclosure by laws intended to pro-
tect that person’s privacy interests. Also, all information contained in
either an adult or juvenile’s sex offender registration form and which
is subsequently entered into the department of Public Safety database
is public information and must be released upon request, except for
the registrant’s photograph, Social Security number, driver’s license
number, street address and telephone number, and any information
that, on its face, would directly reveal the identity of the victim. Tex.
Att’y Gen. ORD-645 (1996).

7. Victims.

“As a rule, . . . the names of complainants are public information.
... Only in unusual instances, such as where the complainant was the
victim of a sexual assault may the identity of a complainant be with-
held.” Tex. Att’y Gen. ORD-482 (1987) (citations omitted); see Hous-
ton. Chronicle Publ’g Co., 531 S.W.2d at 186-87 (finding a constitution-
ally protected right of the press to the front page of offense reports,
including, among other things, the identity and description of the
complainant); see also Tex. Att’y Gen. Nos. ORD-611 (1992) (advising
that documents relating to a police department’s investigation of

adult victims of family violence are likewise not per se excepted
from disclosure), ORD-440 (1986) (advising that the investigation file
on alleged child abuse at a state school for the deaf is excepted), ORD-
422 (1984) (advising that the identity of a shooting victim is not per
se excepted by common law privacy), ORD-409 (1984) (advising that
the names of burglary victims are not ordinarily excepted from disclo-
sure), ORD-393 (1983) (advising that the identity of a child who may
have been sexually abused is excepted by common law privacy), ORD-
339 (1982) (opining that “common law privacy permits the withhold-
ing of the name of every victim of a serious sexual offense”); see also
In re Westwood Affiliates, L.L.C., 263 S.W.3d 176 (Tex. App.—Houston
[1st Dist.] 2007, orig. proceeding) (Mother of shooting victim who
brought premises liability action against owner of the retail establish-
ment outside of which the shooting occurred not entitled to police
department’s murder investigation records because such records are
exempted by the law-enforcement privilege).
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Article 57.02 of the Texas Code of Criminal Procedure allows vic-
tims of sex crimes to use pseudonyms in all public records concerning
the offense, including in police reports and during testimony in court.
Under this law, law enforcement officials cannot disclose the victim’s
name, address or telephone number unless ordered to do so by a court.
Tex. Crim. Proc. Code Ann. art. 57.02.

8. Confessions.

A synopsis of a reported confession generally is exempt. See Houston
Chronicle Publ’g Co. v. City of Houston, 531 S.W.2d 177, 185 (Tex. Civ.
App.-Houston [14th Dist.] 1975, writ ref’d n.r.e.).

9. Confidential informants.

Generally the identity of confidential informants and his statements
are exempt. See Houston Chronicle Publ’g Co., 531 S.W.2d at 187.

10. Police techniques.

Internal law enforcement detection and investigation methods
are generally exempt under section 552.108. In Ex parte Pruitt, 551
S.W.2d 706, 710 (Tex. 1977), the Texas Supreme Court held that the
Act excepts law enforcement information if release “will unduly inter-
fere with law enforcement and crime prevention.” In Tex. Att'y Gen.
ORD-531 (1989), the Attorney General advised that detailed portions
of a police department’s “use of force” procedures are excepted from
disclosure under the Act because it “is reasonable to conclude that
knowledge of these detailed guidelines would place an individual at
an advantage in confrontations with police officers and would increase
his chances of evading arrest or injuring the officer or other persons.”
However, other portions of the procedures that only restate gener-
ally known common law, constitutional, or Penal Code provisions are

public.
11. Mug shots.

In cases that are still under active investigation, section 552.108 may
except mug shots from disclosure. Op. Tex. Att’y Gen. No. 0R2011-
02525 (2011). Several Attorney General decisions have concluded
that when the mug shot was taken in connection with an arrest for
which the arrestee was subsequently convicted and the case is closed,
information may be withheld only if its release will unduly interfere
with law enforcement or crime prevention. Tex. Att’y Gen. ORD-616
(1993). However, in Holmes v. Morales, 924 S.W.2d 920, 925 (Tex.
1996), the Texas Supreme Court found that section 552.108 plain
language makes no distinction between “open” and “closed” cases, ul-
timately deciding that the Act categorically excepts the Harris County
District Attorney’s “closed” litigation files from disclosure. Thus,
the Court rejected the Attorney General’s construction of section
552.108, that a prosecutor can withhold information only if its release
“will unduly interfere with law enforcement or crime prevention.” Id.
at 923-25. In reaching its decision, the Court noted that, while the
federal Freedom of Information Act specifically includes an exception
for materials which, if produced, would “interfere with enforcement
proceedings,” the Act does not impose such a limitation on the broad
scope of section 552.108.” Id. at 925.

12. Sex offender records.

The information contained in the sexual offender database includ-
ing the numeric risk level assigned to the sex offender is public infor-
mation. Tex. Code Crim. P. §62.005. However, information regarding
the sex offender’s social security number or driver’s license number,
or any home, work, or cellular telephone number, information that
would identify the victim of the offense for which the person is sub-
ject to registration, is not public. Id. The department is tasked with
maintaining the database and must post any photograph of the person
that is available.

Further, a local law enforcement authority shall release information
deemed public to any person who requests the information from the
authority. The authority may charge the person a fee not to exceed the
amount reasonably necessary to cover the administrative costs associ-

ated with the authority’s release of information to the person under
this subsection. Tex. Code Crim. P. §62.005(d).

The Texas Code of Criminal Procedure requires juvenile sex offend-
ers to provide “registration information” but this information is not
public information and is restricted to use by law enforcement and
criminal justice agencies, the Council on Sex Offender Treatment, and
public or private institutions of higher education. Tex. Code Crim. P.
§62.352(b)(2).

13. Emergency medical services records.

Personal information regarding patients attended by emergency
medical services personnel may not be accessed under Open Records
Act, given that such information is made confidential by both Health
and Safety Code and Transportation Code. Butler v. State, No. 14-00-
01186-CR, 2003 WL 253296, at *7 (Tex. App.—Houston [14th Dist.]
2003, no pet.)

O. Prison, parole and probation reports.

The Act provides for required disclosure of certain information
relating to an inmate who is confined in a facility operated by or
under a contract with the Texas Department of Criminal Justice. §
552.029. The information required to be disclosed includes, among
other things, the inmate’s name, the inmate’s assigned unit or the
date on which the unit received the inmate (unless disclosure of the
information would violate federal law relating to the confidentiality
of substance abuse treatment), the offense for which the inmate was
convicted, the inmate’s earliest or latest possible release dates, or the
basic information regarding the death of an inmate in custody. See §
552.029.

The names of prisoners transferred on specific days from county
jail to the Texas Department of Criminal Justice are public. Tex. Att’y
Gen. ORD-508 (1988). Inmates’ correspondence lists and prison mail
logs are exempt (Tex. Att’y Gen. Nos. ORD-428 (1985), ORD-185
(1978)), as are sketches of prison security measures related to a sched-
uled execution. Tex. Att'y Gen. ORD-413 (1984). Recommendations
for or against parole have been declared confidential, but basic pa-
role board information, including inmates’ names, ages, gender, race,
addresses, date and court of sentencing, crimes of which convicted,
length of sentence, and time served of individuals whose sentences
have been commuted by the Governor, was declared public. Tex. Att’y
Gen. ORD-190 (1978). Specific records regarding individuals on pro-
bation and subject to the direct supervision of a court that are held
by a community supervision and corrections department fall within
the Act’s judiciary exclusion because such records are held on behalf
of the judiciary. Op. Tex. Att’y Gen. No. OR2003-9004 (2003). Be-
cause the department maintains the submitted information on behalf
of the judiciary, the Act is inapplicable to such information, and that
information is therefore not subject to public release under the act.
Id. Certain reports that law enforcement agencies, jails and prisons
are required by statute to file with the Attorney General when a pris-
oner dies while in custody are not public information. Tex. Att’y Gen.
ORD-521 (1989).

As a result of a lawsuit filed against the Texas prison system, a federal
court ordered certain prison reforms, including adoption of a report-
ing system for incidents when prison employees use force on inmates.
A “stipulated modification” to the court’s reform order specifies that
inmates should not have access to “sensitive” information. The Attor-
ney General has advised that the federal court, not the Attorney Gen-
eral, should determine whether “use of force” reports are “sensitive”
and exempt from public disclosure. Tex. Att'y Gen. ORD-560 (1990).

P. Public utility records.

Section 552.022(3) specifically provides for disclosure of “infor-
mation in an account, voucher, or contract relating to the receipt or
expenditure of public or other funds by a governmental body,” un-
less otherwise made confidential by law. The Attorney General has
interpreted this section to apply to a public utility’s bill ledgers, even
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where these records would show which customers are delinquent in
payment. Tex. Att’y Gen. ORD-443 (1986). In so advising, the Attor-
ney General explained that citizens may have privacy rights concern-
ing private debts, but the public has a legitimate interest in knowing
who owes money to governmental bodies. Id. The tax status of mu-
nicipal utility customers likewise is public. Tex. Att’y Gen. ORD-520
(1989). In addition, the Attorney General concluded that the Public
Utility Commission may publicly disclose a report regarding the scope
of competition in the telecommunication market without implicating
the proprietary interests of the entities that were required to provide
the information on which the report was based, as long as the commis-
sion avoided the identification, either explicitly or implicitly, of any of
the responding utilities. Op. Tex. Att’y Gen. No. 95-043 (1995).

Q. Real estate appraisals, negotiations.

Section 552.105 of the Act exempts from disclosure information
concerning the location of real or personal property for public purpos-
es before public announcement of the project, as well as information
concerning appraisals or purchase prices of real or personal property
before formal award of a contract for the property. Section 552.105
“was designed to protect a governmental body’s planning and nego-
tiating position with respect to particular transactions” and even can
exempt “appraisal information about a parcel of property acquired in
advance of other parcels, if release of this information would harm the
department’s negotiating position with respect to the other parcels of
land.” Tex. Att’'y Gen. ORD-564 (1990).

1. Appraisals.

Information is excepted from the requirements of Section 552.021
if it is information relating to appraisals or purchase price of real or
personal property for a public purpose prior to the formal award of
contracts for the property. § 552.105,

2. Negotiations.

Information is excepted from the requirements of Section 552.021
if it is information relating to the location of real or personal property
for a public purpose prior to public announcement of the project. §
552.105. Section 552.105 “was designed to protect a governmental
body’s planning and negotiating position with respect to particular
transactions.” Tex. Att'y Gen. ORD-564 (1990). However, when ne-
gotiations for acquisition of real property has been completed, factual
information relating to the project will become open to the public.
Tex. Atty. Gen. Op. No. ORD-291 (1981); Tex. Atty. Gen. Op., No.
ORD-234 (1980).

3. Transactions.

Information relating to real property sales prices, descriptions,
characteristics, and other related information received from a private
entity by the comptroller or the chief appraiser of an appraisal district
under Chapter 6, Tax Code, is excepted from the requirements of Sec-
tion 552.021. § 552.149(a).

4. Deeds, liens, foreclosures, title history.
Not specifically addressed.
5. Zoning records.
Not specifically addressed.
R. School and university records.
1. Athletic records.

Nothing in the Act exempts athletic records, as long as the records
are in the custody of a “governmental body” and are not exempt stu-
dent or educational records. See Tex. Att’y Gen. ORD-447 (1986). In
Tex. Att’'y Gen. ORD-539 (1990), the Attorney General advised that
tape recordings of an interview between public university officials and
a former student athlete are exempt education records “to the extent
that they contain information about the former student’s attendance

at the university. Portions of the interview relating to the former stu-
dent’s recruitment by the university are also education records.”

2. Trustee records.

As long as the university involved is a “governmental body” as de-
fined by section 552.003, there is nothing in the Act to suggest that
the records of trustees should be treated any differently than the re-
cords of other deliberative governing bodies. However, tape record-
ings of closed Board of Trustees meetings are excepted from disclosure
as information deemed confidential by law. Op. Tex. Att’'y Gen. No.
OR2003-4288 (2003).

3. Student records.

Section 552.114 excludes from disclosure information found in a
student record at an educational institution. Section 552.026 provides
that a governmental body is not required to release “information
contained in education records” except in conformity with the Fed-
eral Educational Rights and Privacy Act of 1974 (FERPA). FERPA,
Section 1232g(b)(1) & (2), provides for the release of “educational
records” and “any personally identifiable information in education
records,” other than directory information, only when a parent con-
sents or when one of the specific exceptions applies. See Fish v. Dallas
Independent School Dist., 31 S.W.3d 678, 680 (Tex.App.—Eastland 2000,
pet. denied).

The federal act gives educational institutions discretion to release
“directory information” about students after compliance with federal
notice requirements. 20 U.S.C.A. § 1232g(a)(5). This section defines
“directory information” as including a student’s “name, address, tele-
phone listing, date and place of birth, major field of study, participa-
tion in officially recognized activities and sports, weight and height
of members of athletic teams, dates of attendance, [and] degrees and
awards received.” Even though the federal act gives an educational
institution discretion as to what records the institution classifies as
“directory,” the Texas Attorney General has advised that the Texas
Public Information Act requires a stricter standard. “Any student re-
cord which could be treated as directory information under federal
law must be accorded that status unless its release would, as a matter
of law, constitute an invasion of any person’s right of privacy. Such a
standard [is] essentially the same as that of [section 552.114].” Tex.
Att’y Gen. ORD-242 (1980) (emphasis added) (advising that student
parking permit records should be “directory” information and re-
leased after the institution complies with federal notice requirements).

4. Other.

Despite the prohibition on release of student records described
above, a wide range of information about schools, teachers, and faculty
is public. For example, the public is entitled to a list of teachers includ-
ing name, home address, home and district office telephone numbers,
district e-mail addresses, and the courses they are teaching, unless
they timely elect to keep such information confidential (Op. Tex. Att’y
Gen. No. OR2005-02954 (2005)); anonymous student evaluations of
named faculty members (Tex. Att’y Gen. ORD-206 (1978)); a school
district’s contract with the superintendent (Op. Tex. Att’y Gen. No.
OR2005-04313 (2005)); and records concerning disciplinary actions
and test scores, as long as students are not personally identifiable
from the records (Tex. Att’y Gen. ORD-165 (1977); Op. Tex. Att’y
Gen. No. OR2002-2824 (2002)). Also public are records identifying
donors to public universities and the amounts of donations or out-
standing pledges (Tex. Att’y Gen. ORD-590 (1991)); and the names of
members of a public university’s animal care and use committee (Tex.
Att'y Gen. ORD-557 (1990)). However, the Texas Employment Com-
mission does not have to publicly disclose the contents of the Gen-
eral Aptitude Test Battery it administers. Tex. Att'y Gen. ORD-543
(1990). The 1995 amendments deleted the exception for “curriculum
objectives” which the Attorney General previously advised referred
to “descriptions of educational goals that are so detailed that release
of them would impair the evaluation and testing process.” Tex. Att’y
Gen. ORD-566 (1990).
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S. Vital statistics.

Section 552.115 excepts from public disclosure birth and death re-
cords maintained by the Bureau of Vital Statistics of the Texas Depart-
ment of Health, except that birth records become public 75 years after
the date of birth shown on the record filed and death records become
public 25 years after the date shown on the record filed. “[S]ubject to
[Texas Board of Health] rules controlling the accessibility of vital re-
cords, the state registrar shall supply to a properly qualified applicant,
on request, a certified copy of a record, or part of a record, of a birth,
death, or fetal death registered under this title.” Tex. Health & Safety
Code Ann. § 191.051(a). The Bureau of Vital Statistics “shall furnish
on request any information it has on record relating to any marriage,
divorce, or annulment of marriage.” Tex. Health & Safety Code Ann.
§ 194.0049(a). But, the Bureau may not issue a certificate or a certified
copy of information relating to a marriage, report of divorce or annul-

ment of marriage. Tex. Health & Safety Code Ann. § 194.0049(b).
1. Birth certificates.

Section 552.115 provides that a birth record maintained by the bu-
reau of vital statistics of the Texas Department of Health or a local
registration official is excepted from required public disclosure except
that “a birth record is public information and available to the public
on and after the 75th anniversary of the date of birth as shown on the
record filed with the bureau of vital statistics or local registration of-
ficial.” See Op. Tex. Att’y Gen. Nos. OR2005-08527 (2005) (finding
that the city could not withhold a city peace officer’s birth certificate as
it was not maintained by the bureau of vital statistics or local registra-
tion official).

2. Marriage & divorce.

Section 552.141(a) of the Act exempts the Social Security number
of an individual that is maintained by a county clerk and that is on an
application for a marriage license. Under this section, if a the county
clerk receives a request to make the information in a marriage license
application available, the county clerk must redact the portion of the
application that contains such Social Security number and then release
the remainder of the information on the application. §552.141(b). A
divorce decree is a court-filed document that is expressly public un-
der section 552.022 of the Government Code and may not be with-
held unless confidential under other law. Op. Tex. Att’'y Gen. Nos.
OR2004-5118 (2004).

3. Death certificates.

Under section 552.115 of the Act, a death record becomes public
information on and after the 25th anniversary of the date of death as
shown on the record filed with the bureau of vital statistics or local
registration official. As with birth records, death records maintained
by the bureau of vital statistics or local registration official are avail-

able to the public. Op. Tex. Att’y Gen. OR2005-07470 (2005).
V. PROCEDURE FOR OBTAINING RECORDS
A. How to start.

Although the Act does not prohibit oral requests, a request must be
in writing before § 552.301 applies. Under that section, a governmen-
tal body that receives a written request for information it considers ex-
empt from disclosure (even though there has been no specific previous
determination that such information is exempt) zzust ask for a decision
from the Attorney General within 10 days of receiving the written re-
quest. § 552.301(a) and (b). Oral requests do not trigger this 10-day
deadline. See Tex. Att’y Gen. ORD-304 (1982). Accordingly, a written
request is an implied requirement of the Act. A subpoena duces tecum
or a request for discovery that is issued in compliance with a statute or
a rule of civil or criminal procedure is not considered to be a request
for information under the Act. § 552.0055.

Written requests do not have to be in any particular form or use
“magic words.” Tex. Att’y Gen. ORD-483 (1987). A written request
includes a request made in writing by electronic mail or facsimile

transmission. § 552.301. The written request should be made to the
officer for public information, § 552.301(c), defined in § 552.201 as
the “chief administrative officer of a governmental body.” Also, each
elected county officer is the officer for public information created or
received by that county officer’s office. § 552.201(b).

As a practical matter, though, and to help avoid delays, it is advis-
able to send a duplicate copy to the clerk who normally handles the
requested records. And while the Act does not require a requestor to
specify a deadline for requested production of information, such a
specification may hasten release of the information. The statute re-
quires only “prompt” production by the officer for public records and
requires that the officer seek within a reasonable time — no later than
10 business days after receipt of the request — an Attorney General’s
opinion if the governmental body deems the records excepted from
the statute’s disclosure requirements. While custodians frequently
take the 10-day limit to either furnish the requested records or request
an Attorney General opinion, the ready availability of many records
and the importance of timely disclosure to the requestor in many cases
suggest a reasonable time would be less than 10 days. Consequently,
the requestor should designate a short deadline where appropriate.

The request should identify what information is sought as accu-
rately as possible, because the governmental body can ask for clarifica-
tion if it cannot reasonably understand the request. Tex. Att'y Gen.
ORD-23 (1974); § 552.222. Likewise, the governmental body must
make a good faith effort to explain what type of records are available,
so a vague request can be narrowed. Tex. Att’y Gen. ORD-87 (1975).

Arrangements to inspect & copy. “It shall be a policy of a governmental
body to provide a suitable copy of public information within a reason-
able time after the date on which the copy is requested.” § 552.228(a).
If the information exists in an electronic or magnetic form, the re-
questor may request a copy in paper or electronic form. § 552.228(b).
Under section 552.230 of the Act a governmental body may promul-
gate reasonable rules, which are consistent with the Act, of proce-
dure under which public information may be inspected and copied
efficiently, safely, and without delay. Examination of the information
must be completed within 10 business days after the custodian of the
information makes it available. § 552.225(a). The officer for public
information shall extend the initial examination period by an addi-
tional 10 business days if, within the initial period, the requestor files a
written request for additional time. The officer for public information
shall extend an additional examination period by another 10 business
days if, within the additional period, the requestor files a written re-
quest for more additional time. § 552.225(b). The time during which a
person may examine information may be interrupted by the officer for
public information if the information is needed for use by the govern-
mental body. The period of interruption is not considered to be a part
of the time during which the person may examine the information. §
552.225(0).

Charges for providing copies of public information. The charge for pro-
viding a copy of public information shall be an amount that reasonably
includes all costs related to reproducing the requested information. §
552.261. If a copy request or request to inspect a paper record exceeds
$40, the governmental body must provide an itemized statement that
details all estimated charges. § 552.2615. If the requestor does not
request a copy of the public information, a charge may not be imposed
for making that information available for inspection. § 552.271. For
requests to inspect electronic information that is not available directly
online to the requestor, a charge may not be imposed, unless com-
plying with the request will require programming or manipulation of
data. § 552.272. If a request is for 50 or fewer pages of paper records,
the charge for providing the copy of the public information may not
include costs of materials, labor, or overhead, unless the pages to be
photocopied are located in two or more separate buildings that are
not physically connected with each other; or a remote storage facility.
552.261(a).
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1. Who receives a request?

The written request should be made to the officer for public infor-
mation, § 552.301(c), defined in § 552.201 as the “chief administrative
officer of a governmental body.” Also, each elected county officer is
the officer for public information created or received by that county
officer’s office. § 552.201(b).

2. Does the law cover oral requests?

If a requestor wants to timely receive requested records under the
Act and start the applicable deadlines, she should memorialize her re-
quest in writing. Although the Act does not prohibit oral requests, a
request must be in writing before § 552.301 applies. Tex. Att’y Gen.
ORD-304 (1982) (“[T]he statute [Open Records Act] does not re-
quire any governmental body to produce information in the absence
of a written request.”); Tex. Att'y Gen. Informal Letter Ruling No.
OR2000-1597 (2000) (stating that a written request triggers the dead-
lines of the Act).

a. Arrangements to inspect & copy.

Under section 552.230 of the Act a governmental body may pro-
mulgate reasonable rules, which are consistent with the Act, of pro-
cedure under which public information may be inspected and copied
efficiently, safely, and without delay. Examination of the information
must be completed within 10 business days after the custodian of the
information makes it available. § 552.225(a). The governmental of-
ficial “must provide access to public records oz # daily basis for a mini-
mum of 10 days per request.” Felix v. Thaler, 923 S.W.2d 650, 653
(Tex. App.—Houston [1st Dist.] 1995, no pet.); Op. Tex. Att’y Gen.
Letter Opinion No. 94-010 (1994). When a governmental body can-
not produce requested information within ten business days of receipt
of the request for the information, the public information officer must
certify that fact in writing to the requestor and set a date and hour
within a reasonable time when the information will be available. Tex.
Att’y Gen. No. ORD-664 (2000).

The officer for public information shall extend the initial exami-
nation period by an additional 10 business days if, within the initial
period, the requestor files a written request for additional time. The
officer for public information shall extend an additional examina-
tion period by another 10 business days if, within the additional pe-
riod, the requestor files a written request for more additional time. §
552.225(b). The time during which a person may examine informa-
tion may be interrupted by the officer for public information if the
information is needed for use by the governmental body. The period
of interruption is not considered to be a part of the time during which
the person may examine the information. § 552.225(c).

b. If an oral request is denied:

(1). How does the requester memorialize the
refusal?

If an oral request is denied, the requestor should send a second re-
quest in writing since a request must be in writing before § 552.301
applies. § 552.225(a).

(2). Do subsequent steps need to be in
writing?

Yes. Although the Act does not prohibit oral requests, a request
must be in writing before § 552.301 applies. Tex. Att’y Gen. ORD-
304 (1982) (“[T]he statute [Open Records Act] does not require any
governmental body to produce information in the absence of a written
request.”); Tex. Att’y Gen. Informal Letter Ruling No. OR2000-1597
(2000) (stating that a written request triggers the deadlines of the Act).

3. Contents of a written request.
a. Description of the records.

The request should identify what information is sought as accu-
rately as possible, because the governmental body can ask for clarifica-

tion if it cannot reasonably understand the request. Tex. Att’'y Gen.
ORD-23 (1974); § 552.222. Likewise, the governmental body must
make a good faith effort to explain what type of records are avail-
able, so a vague request can be narrowed. Tex. Att’'y Gen. ORD-87
(1975). Written requests do not have to be in any particular form or
use “magic words.” Tex. Att’y Gen. ORD-483 (1987). A written re-
quest includes a request made in writing by electronic mail or fac-
simile transmission. § 552.301.

The written request should be made to the officer for public infor-
mation, § 552.301(c), defined in § 552.201 as the “chief administrative
officer of a governmental body.” Also, each elected county officer is
the officer for public information created or received by that county
officer’s office. § 552.201(b).

b. Need to address fee issues.

The request need not inquire about the cost associated with the
request. Rather, if a copy request or request to inspect a paper record
exceeds $40, the governmental body must provide an itemized state-
ment that details all estimated charges. § 552.2615. If the requestor
does not request a copy of the public information, a charge may not
be imposed for making that information available for inspection. §
552.271.

c. Plea for quick response.

While the Act does not require a requestor to specify a deadline for
requested production of information, such a specification may hasten
release of the information. The statute requires only “prompt” pro-
duction by the officer for public records and requires that the officer
seek within a reasonable time — no later than 10 business days after
receipt of the request — an Attorney General’s opinion if the govern-
mental body deems the records excepted from the statute’s disclosure
requirements. While custodians frequently take the 10-day limit to
either furnish the requested records or request an Attorney General
opinion, the ready availability of many records and the importance of
timely disclosure to the requestor in many cases suggest a reasonable
time would be less than 10 days. Consequently, the requestor should
designate a short deadline where appropriate.

d. Can the request be for future records?

Yes, however, as the information becomes available, it is proper to
look to the applicable statute each time the data is available for re-
lease to determine if the requested information is exempt. See Center
for Economic Fustice v. American Ins. Ass’n, 39 S.W.3d 337, 342 (Tex.
App.—Austin 2001, no pet.) (holding that an open-ended, continu-
ing request under the Public Information Act for data as it becomes
available necessarily involves looking to the version of the Act in effect
each time the data is available for release).

e. Other.

A governmental agency does not comply with Act by releasing to
the requestor another record as substitute for specifically requested
record unless the requestor agrees to the substitution. Tex. Att'y Gen.
Informal Letter Ruling No. OR2009-11812 (2009).

B. How long to wait.

Where a request for public information has been made, the officer
for public information “shall promptly produce [such] information for
inspection, duplication, or both on application.” § 552.221(a); Moore v.
Collins, 897 S.W.2d 496, 499 (Tex. App.-Houston [1st Dist.] 1995, no
writ) (the Act requires officers “to produce public [information] upon
request”). Section 552.228 instructs governmental bodies to provide
a “suitable copy of public information within a reasonable time” after
the request. What is “reasonable” depends on the facts surrounding
each request. Tex. Att’y Gen. ORD-467 (1987). If the information is
unavailable at the time of the request to examine because it is in active
use or in storage, the officer for public information should certify this
fact in writing and set a reasonable date and hour when the infor-
mation will be made available. See § 552.221(c). The 1995 legislature
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amended § 552.222 to allow a governmental body to ask the requestor
to clarify the request if it is unclear and to discuss the scope of the
request if a large amount of information is requested. See City of Dallas
v. Abbott,

304 S.W.3d 380, 384 (Tex. 2010) (“a governmental entity, acting in
good faith, requests clarification or narrowing of an unclear or over-
broad request for public information, the ten-day period to request an
attorney general opinion is measured from the date the request is clar-
ified or narrowed”). However, the governmental body may not inquire
into the purpose for which information will be used. § 552.222(b).

The 1995 legislature also amended section 552.221 to specify that
an officer for public information complies with the Act by providing
the public information for inspection or duplication in the offices of
the governmental body or by sending copies of the public information
by first class mail. Section 552.225(b) gives the person requesting the
information 10 days to examine it after it has been made available. The
requestor may extend the examination period by an additional 10 days
if a written request for such extension is filed with the officer of public
information before the initial period expires. A second 10-day exten-
sion may also be obtained in this manner. § 552.225(b).

If a governmental body receives a written request that it believes
falls within one of the exceptions listed in the Act, it may still choose
to release the information, unless the information is deemed confi-
dential by law. If the governmental body believes the material falls
within an exception and does not want to release the information, the
governmental body must, no later than 10 business days after receiv-
ing the written request, request a decision from the Attorney Gen-
eral as to whether the information falls within the stated exception.
§ 552.301(b). This 10-day limit, however, is tolled between the time
that the governmental body requests in good faith a clarification or
narrowing of the request and the time that the governmental body
receives a clarification or narrowing response. Tex. Att'y Gen. Nos.
ORD-663 (1999), ORD-333 (1982). A governmental body that re-
quests an Attorney General decision must provide to the requestor
within a reasonable time, but not later than the tenth business day af-
ter the date of receiving the request, a written statement that the gov-
ernmental body wishes to withhold the requested information and has
asked for a decision from the attorney general, as well as provide the
requestor with a copy of the governmental body’s written communica-
tion to the Attorney General (or, if the governmental body’s written
communication to the attorney general discloses the requested infor-
mation, a redacted copy of that written communication). § 552.301(d);
see also City of Dallas v. Abbott, 304 S.W.3d 380, 384-85 (Tex. 2010)
(“[P]ublic entities requesting an attorney general opinion must specify
the exceptions that apply within the same ten-day period in which an
opinion must be requested.”).

If the governmental body fails to make a timely request for an At-
torney General’s opinion, “the information requested in writing is pre-
sumed to be subject to required public disclosure and must be released
unless there is a compelling reason to withhold the information.” §
552.302. When a private third party’s interest is at stake, this acts as
a compelling reason to overcome the presumption. Tex. Att’y Gen.
ORD-319 (1982). The governmental body’s letter to the Attorney
General requesting an opinion is public under the Act, Tex. Att'y Gen.
ORD-459 (1987), and must be disclosed to the requestor—however, if
information that is in dispute is contained in the letter, that informa-
tion can be redacted. Id.; § 552.301(d)(2). To avoid this issue, the best
practice is for governmental bodies to submit information which is the
subject of their request or which raises a privacy claim in a separate
document accompanying their request letter, rather than in the letters
themselves. Tex. Att'y Gen. ORD-459 (1987). A governmental body
requesting an Attorney General opinion must, within a reasonable
time but no later than the fifteenth business day after receiving the
written request for information, submit to the Attorney General (A)
written comments stating the reasons why the stated exception(s) ap-
ply that support the withholding of information requested, (2) a copy
of the written request for information, (C) a signed statement as to the

date on which the written request was received, and (D) a copy of the
specific information requested, or submit representative samples of
the information if a voluminous amount of information was requested.
§ 552.301(e). Further, the governmental body must label that copy of
the specific information, or of the representative samples, to indicate
which exceptions apply to which parts of the copy. § 552.301(e).

Section 552.306 provides that the Attorney General “shall promptly
render a decision . . . consistent with the standards of due process” and
issue a written opinion. The Attorney General determines whether
the requested information is within one of the exceptions where dis-
closure is not required under the Act. Id.

Under revisions passed by the 1995 legislature, the Attorney Gener-
al may determine whether the submission of information is sufficient
to render a decision. § 552.303(b). If the governmental body has failed
to provide the Attorney General with all of the specific information
necessary to render a decision, the Attorney General is required to
give written notice of that fact to the governmental body and to the
requestor. § 552.303(c). The governmental body then has seven cal-
endar days to submit the necessary additional information; otherwise,
the requested information is presumed to be public. § 552.303(d), (e).
Any member of the public may submit written comments stating rea-
sons why the information should or should not be released. § 552.304.
If an information request might involve a third party’s privacy or prop-
erty interests, section 552.305 provides that “a governmental body
may decline to release the information for the purpose of requesting
an attorney general decision.” In such a case, the governmental body
that requests an Attorney General decision shall make, no later than
the tenth business day after receipt of the request, a good faith attempt
to notify that person of the request for the Attorney General decision.
§ 552.305(d). Such third parties “whose interests may be involved . . .
or any other person, may submit in writing to the attorney general the

erson’s reasons why the information should be withheld or released.”

§ 552.305(b).

The Attorney General must render a decision within 45 working
days after receiving the request for a decision. § 552.306(a). If the At-
torney General is unable to render a decision within that period, the
Attorney General may extend that period by 10 business days by in-
forming the governmental body and the requestor, during the initial
45-day period, of the reason for the delay. § 552.306(a). The Attorney
General’s opinion must be in writing, copies of which must be pro-
vided to the requestor. § 552.306(b).

The Act does not set out any procedure for appealing the Attor-
ney General’s decision. The governmental body requesting the At-
torney General opinion is bound by that opinion unless it challenges
it in court. § 552.324(b). The governmental body has 30 calendar
days to file a challenge to the Attorney General’s decision in court. §
552.324(b).

1. Statutory, regulatory or court-set time limits for
agency response.

Where a request for public information has been made, the officer
for public information “shall promptly produce [such] information for
inspection, duplication, or both on application.” § 552.221(a); Moore v.
Collins, 897 S.W.2d 496, 499 (Tex. App.-Houston [1st Dist.] 1995, no
writ) (the Act requires officers “to produce public [information] upon
request”). An officer for public information complies with the Act by
providing the public information for inspection or duplication in the
offices of the governmental body or by sending copies of the public
information by first class mail. § 552.221.

The Act requires a governmental body, in the usual case, to produce
requested public information as soon as reasonably possible and with-
out delay. Tex. Att’y Gen. No. ORD-664 (2000). What constitutes a
reasonable period of time depends on the facts in each case. Id. The
volume of information requested is “highly relevant to what consti-
tutes a reasonable period of time.” Id. A reasonable period of time
may be less than or greater than ten business days, depending on the

Page 26

THE REPORTERS COMMITTEE FOR FREEDOM OF THE PRESS



OPEN GOVERNMENT GUIDE

TEXAS

circumstances. Id. For example, a governmental body should be able
to comply immediately with a request for one specified document that
the governmental body has previously released to the public or that
the Attorney General has previously determined to be public informa-
tion, absent unusual circumstances. Id. On the other hand, a request
for a voluminous amount of information which requires an extensive
search for responsive information might require more than ten busi-
ness days for production of the information. Id.

2. Informal telephone inquiry as to status.
Not specifically addressed.

3. Is delay recognized as a denial for appeal
purposes?

Not specifically addressed.
4. Any other recourse to encourage a response.

If the governmental body fails to make a timely request for an At-
torney General’s opinion, “the information requested in writing is
presumed to be subject to required public disclosure and must be re-
leased unless there is a compelling reason to withhold the informa-
tion.” § 552.302. When a private third party’s interest is at stake, this
acts as a compelling reason to overcome the presumption. Tex. Att’y
Gen. ORD-319 (1982).

C. Administrative appeal.
The Act does not provide any “administrative appeal” procedure.
2. To whom is an appeal directed?
4. Contents of appeal letter.
D. Court action.
1. Who may sue?

Section 552.321(a) provides that if a governmental body refuses to
request an Attorney General’s decision or to supply public informa-
tion, the person requesting the information or the Attorney General
may file suit for a writ of mandamus compelling the governmental
body to make the information available to the public. Such mandamus
suits are controlled by the Texas Rules of Civil Procedure. Nothing in
the Act, case law, or Attorney General opinions state what mandamus
approach is preferred and some open records actions have been litigat-
ed as normal civil lawsuits. Amendments made to the Actin 1999 per-
mit actions for declaratory judgment or injunctive relief to be brought
against a governmental body that violates the Act. § 552.3215.

A governmental body may file a declaratory judgment action against
the Attorney General to determine its rights and liabilities under the
Act. City of Garland v. Dallas Morning News, 22 SW.3d 351 (Tex.
2000). However, the only suit a governmental body or officer for
public information may file seeking to withhold information from a
requestor is a suit that is filed in accordance with sections 552.325 or
552.353, and must be brought no later than the thirtieth calendar day
after the governmental body receives notice of the Attorney General’s
decision that the information must be disclosed. § 552.324. A govern-
mental body, officer for public information, or other person or entity
that files suit seeking to withhold information from the requestor may
not file suit against the requestor, although the requestor is entitled
to intervene in the suit. § 552.325(a). The governmental body must
make a timely good faith effort to notify the requestor of the existence
of the suit and inform the requestor, among other things, of his right
to intervene. § 552.325(b).

2. Priority.

Generally, a plaintiff in a district court mandamus action may re-
quest a show cause order requiring the governmental body to respond
to the mandamus petition within 10 days. Otherwise, there is no spe-
cial, expedited docket treatment of public record questions. The Act
does not address any such expedited treatment.

3. Prose.

While it is possible for a party to pursue pro se court actions involv-
ing public information questions, it is not advisable for several reasons.
First, judges generally are hostile to pro se actions. Second, anyone
appearing in court (regardless of his or her legal abilities or the subject
matter of the suit) must follow the Texas Rules of Civil Procedure,
which are complex and occasionally quirky, especially to a layperson.
Someone requesting public information probably wants access as soon
as possible; a quicker resolution is more likely if the requestor’s rep-
resentative in court intimately knows its rules and the system. Third,
the governmental body probably will be represented by an attorney.
Fourth, laypersons may have difficulty researching prior open records
decisions to cite to the court. Relatively few court opinions interpret
the Act. Instead, the Texas Attorney General’s opinions or more than
600 “Open Record Decisions” supply non-binding but persuasive in-
terpretations of the Act.

4. Issues the court will address:

A requestor’s mandamus suit asks the court for an order compel-
ling a governmental body to make information available for public
inspection, as required by the Act. See § 552.321. A court, therefore,
can address any question related to such requested order, which po-
tentially could include whether the governmental body’s denial of ac-
cess was proper, whether the fees charged are excessive or beyond the
actual cost of providing such records, or whether the governmental
body has failed to “promptly” produce public information for inspec-
tion. See § 552.221. However, one court has limited the authority of
a trial court to issue a writ of mandamus pursuant to Section 552.321
to three instances: (1) where a governmental body refuses to request
an attorney general’s decision on whether information is public; (2)
where the governmental body refuses to supply public information;
(3) and where a governing body refuses to supply information that the
attorney general has determined is public information not excepted
from disclosure. Thomas v. Cornyn, 71 S.W.3d 473, 481 (Tex. App.—
Austin 2002, no pet.).

A lawsuit brought under Texas’ Uniform Declaratory Judgments
Act can address questions involving rights under the Act, including
future access. Tex. Civ. Prac. & Rem. Code Ann. § § 37.001-.011. The
governmental body may only raise in the suit exceptions that were
raised before the Attorney General. § 552.326. Declaratory judgments
may be reviewed as other orders, judgments, and decrees under Texas
law. Tex. Civ. Prac. & Rem. Code Ann. § 37.010.

a. Denial.

“Section 552.321 confers upon the trial court the authority to issue
a writ of mandamus in three circumstances: where a governmental
body refuses to request an attorney general’s decision on whether in-
formation is public; where the governmental body refuses to supply
public information; and where a governing body refuses to supply in-
formation that the attorney general has determined is public informa-
tion not excepted from disclosure.” Thomas v. Cornyn, 71 S.W.3d 473,
481 (Tex. App.—Austin 2002, no pet.); see Loving v. City of Houston,
282 S.W.3d 555, 561 (Tex. App.—Houston [14th Dist.] 2009, pet.
denied) (“A suit for mandamus may be filed to compel a governmen-
tal body to make information available for public inspection under
certain circumstances; and Hankins v. Dallas Independent School Dist.,
698 F.Supp. 1323, 1332 (N.D. Tex. 1988) (“[H]ad Plaintiff not been
allowed to inspect his personnel file, his recourse was to seek a writ of
mandamus against the officials who refused to allow him to inspect his
personnel file.”).

b. Fees for records.
Not specifically addressed.

d. Patterns for future access (declaratory
judgment).
A governmental body may file a declaratory judgment action against
the Attorney General to determine its rights and liabilities under the
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Act. City of Garland v. Dallas Morning News, 22 SW.3d 351 (Tex.
2000). A requestor may also file a declaratory judgment action. Domzin-
guez v. Gilbert, 48 SW.3d 789, 796 (Tex. App.—Austin 2001, no pet.).
However, the Austin Court of Appeals stated that while under earlier
versions of the Act, requestors could sue for declaratory judgment 7z
addition to mandamus, the Court declined to express an opinion as to
whether the 1999 amendments to the Act changed the law in that re-
gard. Id.

5. Pleading format.

Pleadings for an open records mandamus or other action are no dif-
ferent than other civil pleadings and must comport with requirements
of the Texas Rules of Civil Procedure. Proceedings brought under the
Act are brought, heard, and determined in the same manner as civil
actions generally. Cornyn v. City of Garland, 994 S.W.2d 258, 264 (Tex.
App.-Austin 1999, no pet.).

6. Time limit for filing suit.

The Act does not set out any special time limit for filing suit. The
requestor is not required to wait for a decision of the Attorney Gener-
al before seeking redress in court. Texas Dep’t of Pub. Safety v. Gilbreath,
842 S.W.2d 408, 411 (Tex. App.-Austin 1992, no writ).

7. What court.

The Act provides that a mandamus suit filed by a requestor must be
filed in a district court for the county in which the main offices of the
governmental body are located. § 552.321(b). A suit filed by the At-
torney General under the Act must be filed in a district court of Travis
County, except that a suit against a municipality with a population of
100,000 or less must be filed in a district court for the county in which
the main offices of the municipality are located. Id.

8. Judicial remedies available.

The Act does not limit what judicial remedies are available. The
court may issue a writ of mandamus directing a governmental body
to produce records for public inspection. Depending on the circum-
stances, an injunction or declaratory judgment also may be appropri-
ate remedies.

9. Litigation expenses.

Section 552.323(a) provides that in any suit brought under sections
552.321 or 552.3215 “the court shall assess costs of litigation and rea-
sonable attorney fees incurred by a plaintiff or defendant who substan-
tially prevails . . .” except that costs and fees may not be assessed if the
court finds that the governmental body acted in reasonable reliance on
a judgment or an order of a court, the published opinion of an appel-
late court, or a written decision of the Attorney General. Id.

In an action brought under section 552.324, “the court may assess
costs of litigation and reasonable attorney’s fees . . .” In exercising its
discretion, “the court shall consider whether the conduct of the offi-
cer for public information of the governmental body had a reasonable
basis in law and whether the litigation was brought in good faith.” Id.

Costs assessed against a governmental body by the court run against
the governmental body, not an individual office holder. McNamara v.
Fulks, 855 S.W.2d 782, 786 (Tex. App.-El Paso 1993, no writ).

a. Attorney fees.

Attorneys fees are recoverable for the party who substantially pre-
vails. To qualify as a prevailing party, there must be judicially sanc-
tioned “relief on the merits” that “materially alters the legal relation-
ship between the parties.” Intercontinental Group Pship v. KB Home
Lone Star L.P, 295 S.W.3d 650, 653-54 (Tex. 2009). However, fees
may not be assessed if the court finds that the governmental body
acted in reasonable reliance on a judgment or an order of a court, the
published opinion of an appellate court, or a written decision of the
Attorney General. § 552.323(a). The court also considers whether the
conduct of the governmental body had a reasonable basis in law and
whether the litigation was brought in good faith. § 552.323(b).

The court may choose not to award attorneys fees, especially if an
attorney’s firm represents him on the matter. Sizmmons v. Kuzmich, 166
S.W.3d 342, 350 (Tex. App.—Fort Worth 2005, no pet.) (“Kuzmich’s
testimony provides a complete admission that neither his associate nor
his firm were contemplating payment of attorneys’ fees in connection
with representing him in this matter. On cross-examination, Kuzmich
admits that neither he nor anyone from his office is billing for time
spent representing him or incurring fees and that he has only ‘lost
some time in the office.’).

b. Court and litigation costs.

Court costs are recoverable for the party who substantially prevails.
However, costs may not be assessed if the court finds that the govern-
mental body acted in reasonable reliance on a judgment or an order
of a court, the published opinion of an appellate court, or a written
decision of the Attorney General. § 552.323(a). The court also con-
siders whether the conduct of the governmental body had a reasonable
basis in law and whether the litigation was brought in good faith. §
552.323(b).

10. Fines.

The Act does not contemplate the award of damages for an offi-
cer’s non-compliance with the Act. Moore v. Collins, 897 S.W.2d 496,
501 (Tex. App.-Houston [Ist Dist.] 1995, no writ). However, sections
552.351-.353 set forth fines and other penalties that can be assessed
under the Act. An officer for public information who, with criminal
negligence, “fails or refuses to give access to, or to permit or pro-
vide copying of, public information” may be found guilty of a misde-
meanor and face up to six months in jail and a $1,000 fine, or both.
§ 552.353(a), (e). Anyone who distributes information deemed con-
fidential under the Act faces a similar criminal sentence and fine. §
552.352. Section 552.351 provides that any person who “willfully de-
stroys, mutilates, removes without permission as provided [in the Act],
or alters public information” may be found guilty of a misdemeanor
and face up to three months in jail and a $4,000 fine, or both.

11. Other penalties.
Not specified.
12. Settlement, pros and cons.

Nothing specific in the Act makes settlement more or less attrac-
tive, although the party that loses in court may be ordered to pay the
prevailing party’s costs of litigation and reasonable attorney fees. §
552.323. Settlement considerations depend entirely on the situation
involved. If the Attorney General enters into a proposed settlement
that all or part of the information made the subject of the suit should
be withheld, and if the requestor has not intervened, then the Attorney
General must notify the requestor of his or her right to intervene and
contest the withholding. § 552.325(c). In doing so, the Attorney Gen-
eral must comply with the notice requirements of section 552.325(c).

13. Dismissal of suit.

A court may dismiss a suit challenging a decision of the Attorney
General if all parties to the suit agree to the dismissal and the Attorney
General determines and represents to the court that the requestor has
voluntarily withdrawn the request for information in writing or has
abandoned the request. § 552.327.

E. Appealing initial court decisions.
1. Appeal routes.

The losing party may proceed to the intermediate Court of Appeals
or the Texas Supreme Court by way of mandamus or, in some instanc-
es, by way of appeal. The normal rules for appellate actions found in
the Texas Rules of Civil and Appellate Procedure apply.

2. Time limits for filing appeals.

The normal rules for appellate actions found in the Texas Rules of
Civil and Appellate Procedure apply.
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3. Contact of interested amici.

The Freedom of Information Foundation of Texas Inc. is a state-
wide clearinghouse for freedom of information matters and will coor-
dinate amicus curiae efforts. Interested people should contact Kather-
ine Garner, executive director, Freedom of Information Foundation
of Texas at (214) 977-6658. The foundation’s address is 400 S. Record
St., Suite 240, Dallas, Texas 75202. The foundation may also be con-
tacted through its e-mail address, foift@foift.org, and over the Inter-
net, at www.foift.org.

The Reporters Committee for Freedom of the Press often files amz-
icus briefs in cases involving significant media law issues before a state’s
highest court.

F. Addressing government suits against disclosure.

Not addressed.

Open Meetings

I. STATUTE -- BASIC APPLICATION.
A. Who may attend?

The Texas Open Meetings Act (“the Act”) (Tex. Gov’t Code Ann. §
551.001 et seq., formerly Tex. Rev. Civ. Stat. Ann. art. 6252-17 (Ver-
non 2004 & Supp. 2005)) does not specifically address who may at-
tend open meetings. However, section 551.142(a) provides that “[a]
n interested person, including a member of the news media” may
file suit to enforce the Act. See San Antonio v. Fourth Court of Appeals,
820 S.W.2d 762, 765 (Tex. 1991) (the “intended beneficiaries of the
Act” are “members of the interested public”). “The majority of courts
addressing the ‘interested person’ requirement have adopted an ex-
tremely broad interpretation regarding who constitutes an ‘interested
person.”” Matagorda County Hosp. Dist. v. City of Palacios, 47 S.W.3d
96, 102 (Tex. App.-Corpus Christi 2001, no pet.); Save Our Springs
Alliance Inc. v. Lowry, 934 SSW.2d 161, 163 (Tex. App.-Austin 1996,
no writ) (per curiam) (standing under the Texas Open Meetings Act is
broader than under the common law).

In Cameron County Good Gov’t League v. Ramon, 619 S.W.2d 224,
230 (Tex. App.-Beaumont 1981, writ ref’d n.re.), the plaintiffs con-
sisted of a county good government league and two private citizens,
all of whom were found to be within the statutory language of “inter-
ested persons” who had authority to commence a legal proceeding.
The court wrote that “[i]t is difficult to see how the Legislature could
broaden the class of ‘any interested person.”” See aiso City of Fort Worth
v. Groves, 746 S.W.2d 907, 913 (Tex. App.-Fort Worth 1988, no writ)
(finding that “affected taxpayer and citizen” had standing under the
Open Meetings Act). This is consistent with the Act’s intent, which is
to “safeguard the public’s interest in knowing the workings of its gov-
ernmental bodies.” Cox Enter. Inc. v. Board of Trustees of Austin Indep.
Sch. Dist., 706 S.W.2d 956, 960 (Tex. 1986); see also Acker v. Texas Water
Comm’n, 790 S.W.2d 299, 300 (Tex. 1990) (“The explicit command of
the statute is for openness at every stage of the deliberations.”); Finlan
v. City of Dallas, 888 F. Supp. 779, 783 (N.D. Tex. 1995) (“Thus, the
public policy embodied in the [Act] is that, absent compelling reasons
to the contrary, the public business should be conducted in public.”).

B. What governments are subject to the law?

1. State.

«

Section 551.001(3)(A) defines a state “governmental body” as “a
board, commission, department, committee, or agency within the ex-
ecutive or legislative branch of state government that is directed by
one or more elected or appointed members.” This definition has been
interpreted broadly. For example, in Guif Regional Educ. Television Af-

Siliates v. Univ. of Houston, 746 S.W.2d 803, 809 (Tex. App.-Houston

[14th Dist.] 1988, writ denied), the appellate court found that an auxil-
iary enterprise of a state university was a governmental body subject to
the Act because its board of directors formulated policy, spent public
funds, and operated with little control or supervision by the university.
The court held that before the Act is applicable to a meeting of a
statewide public body, five prerequisites must be met: “(1) The body
must be an entity within the executive or legislative department of the
state; (2) The entity must be under the control of one or more elected
or appointed members; (3) The meeting must involve formal action
or deliberation between a quorum of members[;] (4) The discussion
or action must involve public business or public policy[; and] (5) The
entity must have supervision or control over that public business or
policy.” Id. The Act does not, however, extend to the judicial branch
of state government, although the meetings of the State Bar of Texas
board of directors and the Board of Law Examiners must comply with
the Act pursuant to Tex. Gov’t Code Ann. § § 81.021 & 82.003.

2. County.

Section 551.001(3)(B) specifically includes county commissioners
courts (the basic county governing unit in Texas) in the definition of
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“governmental body.” County boards of school trustees and of educa-
tion are also included in that definition pursuant to section 551.001(3)
(F) & (G); Thomas v. Beaumont Heritage Society, — S.W.3d , 2011
WL 1675774 (Tex.App.-Beaumont, 2011) (a school board and staff
also may be subject to an injunction concerning the requirements of
the Open Meetings Act); but see Forney Messenger, Inc. v. Tennon, 959
ESupp. 389, 392-93 (N.D. Tex. 1997) (the individual members of
a governmental body could not be sued in their individual capacity
under Section 551.141). Finally, other county bodies may be covered
by the Act by virtue of the broad language of section 551.001(3)(D),
which includes the following in the definition of “governmental body:”
“a deliberative body that has rulemaking or quasi-judicial power and
that is classified as a department, agency, or political subdivision of a
county. . .” See, e.g., Op. Tex. Att’y Gen. No. JC-0411 (2001) (finding
that the Board of Trustees of the Risk Pool for the El Paso County
Health Benefits Program, which exercises governmental authority as
an agent of the county, is subject to the Act). But see City of Austin v.
Evans, 794 S.W.2d 78, 83-84 (Tex. App.-Austin 1990, no writ) (hold-
ing that a City of Austin grievance committee that made only recom-
mendations was not a deliberative body with rulemaking authority and
was not, therefore, subject to the Act); Op. Tex. Att'y Gen. No. GA-
0361 (2005) (“Because a county election commission is not a county
commissioners court, a committee thereof, or a deliberative body with
rulemaking or quasi-judicial power, it is not a governmental body.”)

3. Local or municipal.

Municipal governing bodies in the state, school district boards of
trustees and governing boards of special districts created by law are all
bound to comply with the Act, pursuant to sections 551.001(3)(C), (E)
& (H). In Sierra Club v. Austin Transp. Study Policy Advisory Comm., 746
S.W.2d 298 (Tex. App.-Austin 1988, writ denied), an appellate court
concluded that a 17-member committee of state, county, regional and
municipal public officials was a “special district” subject to the Act be-
cause it had decision-making powers. See also Op. Tex. Att’y Gen. No.
GA-0280 (2004) (the Border Health Institute created under the Texas
Education Code, which is primarily composed of representatives of
public entities, whose enabling statute indicates that it performs gov-
ernmental functions, and which received appropriated and federal
funds, “exhibits the kind of qualities sufficient to bring it within the
category of a ‘special district’ for purposes of the [Act]”); Op. Tex.
Att'y Gen. No. H-238 (1974) (concluding that the governing body of
the Harris County Hospital District was a special district subject to
the Open Meetings Act). Section 551.001(3)(D) also includes the fol-
lowing within the definition of “governmental body:” “a deliberative
body that has rulemaking or quasi-judicial power and that is classified
as a department, agency, or political subdivision of a . . . municipality.”
See also Finlan v. City of Dallas, 888 F. Supp. 779, 782-84 (IN.D. Tex.
1995) (an ad hoc municipal sports development committee is subject
to the Act); Bexar Medina Atascosa Water Dist. v. Bexar Medina Atascosa
Landowners® Ass’'n, 2 SW.3d 459, 461 (Tex. App.-San Antonio 1999,
pet. denied) (a water district is subject to the Act); Blankenship v. Brazos
Higher Educ. Auth. Inc., 975 S.W.2d 353, 360 (Tex. App.-Waco 1998,
pet. denied) (finding that a nonprofit corporation that issues revenue
bonds to purchase student loans was not a deliberative body within
the Act, as it does not hear or make binding determinations on dis-
putes); City of Comtbes, Texas v. East Rio Hondo Water Supply Corp., 244
E.Supp.2d 778, 781 (S.D. Tex. 2003) (“for the purposes of the Texas
Open Government and Open Meetings Acts, a water supply corpora-
tion is a ‘governmental body.””).

C. What bodies are covered by the law?
1. Executive branch agencies.
a.  What officials are covered?

Sections 551.143 and 551.144 provide that “[a] member” of a gov-
ernmental body who knowingly violates the terms of the Act is subject
to punishment by fine, imprisonment, or both. It is clear, therefore,
that the Act applies to all public officials who are members of a gov-
ernmental body. See, e.g., Op. Tex. Att’'y Gen. No. GA-0019 (2003)

(finding that a council within the executive branch of government
that is directed by at least five members appointed by the adminis-
trative head of at least five agencies and which develops procedures
that member agencies must follow in purchasing pharmaceuticals is “a
governmental body that has supervision or control over public busi-
ness is subject to the Open Meetings Act.”)

b. Are certain executive functions covered?

Any deliberation between a quorum of members of a governmental
body at which any public business or public policy is discussed must be
open. See the general language of section 551.002 and the definition of
“meeting,” in section 551.001(4).

In Op. Tex. Att’y Gen. No. JM-1127 (1989), the Attorney General
was asked if the Act is violated when a quorum of one commission
attends a meeting of a separate body it created that is managed by
its own board of directors. The Attorney General advised that “[m]
ere physical presence of a quorum . . . in the same room without such
deliberations does not establish a meeting” within the Act. Op. Tex.
Att'y Gen. No. JM-1127 (1989). However, if the commission mem-
bers “deliberate,” their attendance before the board will be a meet-
ing of the commission. The Attorney General further warned that “[i]
ndirect deliberations would occur when . . . commissioners speak to
the . . . board in turn, addressing to it remarks intended for the other
commissioners.” Id. at 6. Although section 551.001(4)’s definition of
“meeting” discusses a “deliberation between a quorum of a govern-
mental body,” the Attorney General has advised that subcommittees
including even a single member of a governmental body may be sub-
ject to the Act if the subcommittee discusses public business or policy
over which the parent body has supervision or control. Op. Tex. Att’y
Gen. No. JM-1072 (1989). An appellate court has also concluded that
the Act applies to committees and subcommittees that supervise and
control the parent governmental body’s public business or make rec-
ommendations that the governmental body routinely rubber-stamps.
Willmann v. City of San Antonio, 123 S.W.3d 469, 478 (Tex. App.-San
Antonio 2003, pet. denied) (“a governmental body does not always
insulate itself from [the Act’s] application simply because less than a
quorum of the parent body is present”).

c. Are only certain agencies subject to the act?

Section 551.001(3)(A) provides that an “agency within the executive
branch of government that is directed by one or more elected or ap-
pointed members” is subject to the Act. See Op. Tex. Att’y Gen. No.
GA-0098 (2003) (The Sulphur River Basin Authority, which satisfied
the criteria set forth in section 551.001(3)(A), is subject to the Act;
noting that “Texas courts have long acknowledged that river authori-
ties are subject to the Open Meetings Act.”). Certain functions of the
Board of Pardons and Paroles are excluded from the Act (§ 551.080),
as are certain meetings of the Texas Department of Insurance (§
551.079), the Credit Union Commission (§ 551.081), The Finance
Commission of Texas (§ 551.0811), certain school board meetings (§ §
551.082, 551.0821, and 551.083), certain meetings of the Texas Build-
ing and Procurement Commission (§ 551.0726), and certain meetings
of the board of directors of a municipal hospital, a municipal hospital
authority, hospital district, or nonprofit health maintenance organiza-
tion (§ 551.085).

2. Legislative bodies.

Section 551.003 specifically provides that “the legislature is exercis-
ing its powers to adopt rules to prohibit secret meetings of the legis-
lature, committees of the legislature, and other bodies associated with
the legislature, except as specifically permitted in the constitution.”
In In e The Texas Senate, 36 S.W.3d 119, 120 (Tex. 2000), the Texas
Supreme Court stated that the Act “clearly covers the Committee of
the Whole Senate.” Furthermore, a governmental body under the Act
includes a committee within the executive or legislative branch of a
state government that is directed by one or more elected or appointed
members. Op. Tex. Att’'y Gen. No. LO 97-058 (1997). A legislative
body can violate the Act when it “deliberates through a series of closed
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meetings of members of less than a quorum.” Op. Tex. Att’y Gen. No.
DM-95 (1992). See also Hitt v. Mabry, 687 S.W.2d 791, 796 (Tex. App.-
San Antonio 1985, no writ) (the court upheld an injunction restraining
the San Antonio Independent School District board of trustees from
arriving at a decision affecting the District by way of private, informal
telephone polls or conferences of the board members.)

3. Courts.

The judiciary is excluded from the Act. See § 551.001(3)(A). In
State ex. rel. White v. Bradley, 956 S.W.2d 725, 743-44 (Tex. App.-Fort
Worth 1997), reversed on other grounds, 990 S.W.2d 245 (Tex. 1999),
the Fort Worth Court of Appeals found that a special court for remov-
ing a mayor, although consisting of the aldermen of the city, was not
conducted by a governing body, and did not require that the removal
proceeding strictly comply with the notice requirements of the Act.
The court stated that “a careful reading of the Open Meetings Act
reveals that courts, trials, and related court proceedings are not among
the types of matters it governs.” Id. at 743.

4. Nongovernmental bodies receiving public funds or
benefits.

Although nongovernmental bodies receiving public funds or spend-
ing public funds are subject to the Texas Public Information Act, they
are not subject to the Texas Open Meetings Act merely because they
receive public funds. For example, the Attorney General held that a
private athletic conference with some public members was subject to
the Public Information Act but not the Open Meetings Act. Op. Tex.
Att’y Gen. No. JM-116 (1983) (construing prior statutory provisions).
In Op. Tex. Att’y Gen. No. DM-7 (1991), the Attorney General ad-
vised that a nonprofit corporation that provides services to senior citi-
zens, is financed by private donations and state and federal loans and
grants, and that is governed by a board of directors that is not selected
by city or county officials, is 7oz a governmental body subject to the
Open Meetings Act. In Op. Tex. Att’y Gen. No. LO 98-040 (1998),
the Attorney General advised that a nonprofit water supply corpora-
tion organized under the terms of Vernon Texas Civil Statute article
1434a is not subject to the Act. See also Op. Tex. Att’y Gen. No. JC-
0407 (2001) (stating that nonprofit corporations established pursuant
to the Texas Non-Profit Corporation Act, that assist local entities pur-
suant to contract, and that are not delegated governmental authority,
are not subject to the Open Meetings Act).

5. Nongovernmental groups whose members include
governmental officials.

In Commissioners’ Court of Hayes County v. District Judge, 506 S.W.2d
630, 636 (Tex. Civ. App.-San Antonio 1974, writ ref’d n.re.), confer-
ences and discussion took place between a district judge, who does
not come within the provisions of the Act, and the Commissioners’
Court, which does. The Commissioners’ Court and judge advised one
another with regard to the probation budget for the judicial district,
but the Commissioners’ Court did not take any conclusive action. The
appellate court found that such conferences were not within the man-
datory requirements of the Act.

6. Multi-state or regional bodies.

Multistate or regional bodies are not specifically mentioned in the
Act, although the definition of a “meeting” includes a deliberation
between a quorum of a governmental body and “another person.” §
551.001(4). Such a body also may fit the definition of a “special dis-
trict” covered by the Act. See Sierra Club v. Austin Trans. Study Policy
Advisory Comm., 746 S.W.2d 298, 301 (Tex. App.-Austin 1988, writ de-
nied) (a 17-member committee of state, county, regional and munici-
pal public officials was a “special district” subject to the Act because it
had decision-making powers).

7. Advisory boards and commissions, quasi-
governmental entities.

The Act does not cover advisory sub-units without rulemaking or
quasi-judicial power. A city’s library board was not required to meet in

a public place because it was not a rulemaking body and had no quasi-
judicial function. Op. Tex. Att’y Gen. No. H-467 (1974). In Op. Tex.
Att'y Gen. No. JM-1185 (1990), the Attorney General concluded that
a community criminal justice council created by district judges under a
Code of Criminal Procedure provision was advisory and not a govern-
mental body subject to the Act. However, if a committee formed from
members of a governmental body covered by the statute is considering
matters that are pending before the parent body, then the committee
must meet in public. Op. Tex. Att’'y Gen. No. H-3 (1973). See also
Op. Tex. Att’y Gen. No. JM-1072 (1989); Op. Tex. Att’'y Gen. No.
JC-0060 (1999) (the Attorney General opined that the initial work of
a committee containing two members of a commissioners court and
seven other individuals, which evaluated architectural firm applicants,
did not fall under the Act because it appeared to be “an advisory body,
without power to supervise or control public business.”); Op. Tex.
Att'y Gen. No. H-994 (1977) (opining that the Act does apply if the
committee meets to discuss public business or policy; but does not
apply to a purely advisory body which has no power to supervise or
control public business).

Municipal Zoning Advisory Committees; Nursing Advisory Com-
mittees. Pursuant to Tex. Loc. Gov’t Code Ann. § 211.0075, a board
or commission established by an ordinance or resolution adopted by
the governing body of a municipality to assist the governing body in
developing an initial comprehensive zoning plan or initial zoning reg-
ulations for the municipality, or a committee of the board or commis-
sion that includes one or more members of the board or commission,
is subject to the Act. The nursing committee formed by the statewide
health coordinating counsel also is subject to the Act. Tex. Health &
Safety Code Ann. § 104.0155(e).

Property Owners’ Associations: The Act specifically is made applicable
to certain property owners’ associations. Under section 551.0015, a
property owners’ association is subject to the Act if (1) membership
in the association is mandatory for a defined class of owners of private
real property in or adjacent to a county with a population of over 2.8
million, (2) the association has the power to make mandatory special
assessments for capital improvements or mandatory regular assess-
ments, and (3) the amount of the mandatory special or regular as-
sessments is or has ever been based in whole or in part on the value
at which the state or a local government body assesses the property.
§ 551.0015.

8. Other bodies to which governmental or public
functions are delegated.

Boards in the executive or legislative department such as the State
Text Book Committee and the Senate Subcommittee on Consumer
Affairs are required to hold open meetings under the Act. See Op. Tex.
Att’y Gen. No. M-136 (1967); Op. Tex. Att’y Gen. No. LA-84 (1974).
In addition, the Athletic Council at the University of Texas at Austin
is considered a governing body because it supervises public business.
Op. Tex. Att’y Gen. No. H-438 (1974).

The Act has been applied to a county commissioners court when it
is sitting as a board of equalization, Op. Tex. Att’y Gen. No. H-1000
(1977), and has been applied to breakfast meetings of the commission-
ers court (Op. Tex. Att’y Gen. No. H-785 (1976)). Among the bodies
that have been found to be subdivisions or departments of a county or
city having rulemaking or quasi-judicial authority are Boards of Fire-
men’s Relief and Retirement Fund Trustees (Op. Tex. Att’y Gen. No.
MW-174 (1980)); hospital authorities (Op. Tex. Att’'y Gen. No. H-544
(1975)); higher educational authorities created under Chapter 53 of
the Texas Education Code (Op. Tex. Att’y Gen. No. MW-177 (1980));
and a grievance committee organized under what is now codified in
portions of the Local Government Code (Op. Tex. Att’y Gen. No.
GA-0051 (2003)). In addition, there may be statutes other than the
Open Meetings Act that provide for open meetings. See Enterprise Co.
v. City of Beaumont, 574 S.W.2d 786 (Tex. Civ. App.-Beaumont 1978,
no writ).
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9. Appointed as well as elected bodies.

The Act makes no distinction between elected and appointed bod-
ies so long as the governmental body has rulemaking or quasi-judicial
authority. See, e.g., Op. Tex. Att’y Gen. No. JC-0060 (1999); Willmann
v. City of San Antonio, 123 S.W.3d 469, 478 (Tex. App.-San Antonio
2003, pet. denied) (“A committee appointed by a governmental body
constituting less than a quorum of its members may be subject to [the
Act] because it falls either within a definition of the term ‘governmen-
tal body’ or as a subcommittee of a governmental body.”). Thus, for
example, the Dallas Area Rapid Transit Board is subject to the Act. See
Op. Tex. Att’y Gen. No. JM-595 (1986).

D. What constitutes a meeting subject to the law.
1. Number that must be present.

a.  Must a minimum number be present to
constitute a “meeting”?

Every gathering of a quorum of a governmental body, no matter
how informal, to deliberate public business must be held in public af-
ter proper notice. For example, in Acker v. Texas Water Comm’n, 790
S.W.2d 299 (Tex. 1990), the Texas Supreme Court held that the Act’s
requirement, that all “meetings” should be open to the public, is vio-
lated if two members of a three-member commission discuss a con-
tested public issue while in a restroom. “When a majority of a public
decision-making body is considering a pending issue, there can be no
‘informal” discussion. There is either formal consideration of a mat-
ter in compliance with the . . . Act or an illegal meeting.” Id. at 300.
However, even without a quorum of the governing body, a committee
of a governmental body is itself subject to the Act if the committee
supervises or controls public business or policy. Op. Tex. Att'y Gen.
No. LO 97-058 (1997). The attorney general has also opined that a
city council member violates the Act when he telephones individually
a quorum of the council members to express his views about public
business that has not been formerly considered by the council in an
open session. Op. Tex. Att’y Gen. No. LO-95-055 (1995).

Pursuant to § 551.0415, however, a quorum of the governing body
of a municipality may receive from municipal staff and a member of
the governing body may make a report about items of community in-
terest during a meeting of the governing body without having given
notice of the subject of the report as required by this subchapter if no
action is taken and, except as provided by Section 551.042, possible ac-
tion is not discussed regarding the information provided in the report.

b. What effect does absence of a quorum have?

If a quorum is not present, no public business may be transacted.
See § 551.101; see also Cox Enter. Inc. v. Board of Trustees of Austin Indep.
Sch. Dist., 706 S.W.2d 956 (Tex. 1986). But see Hispanic Educ. Comm. v.
Houston Indep. Sch. Dist., 886 F. Supp. 606, 610 (S.D. Tex. 1994) (where
no quorum was present and there was no attempt to “take action,” the
informal discussions were not “meetings of the board,” and there was
no violation of the Act).

Although section 551.001(4)’s definition of “meeting” discusses “a
deliberation between a quorum of a governmental body,” the Attorney
General has advised that subcommittees including even a single mem-
ber of a governmental body may be subject to the Act if the subcom-
mittee discusses public business or policy over which the parent body
has supervision or control. Op. Tex. Att’y Gen. No. JM-1072 (1989).
Also, some courts have found that “the Act would apply to meetings
of groups of less than a quorum where a quorum or more of the body
attempted to avoid the purposes of the Act by deliberately meeting
in groups of less than a quorum in closed sessions to discuss and/or
deliberate public business, and then ratifying their actions as a quorum
in a subsequent public meeting.”Esperanza Peace and Fustice Center v.
City of San Antonio, 316 F. Supp. 2d 433, 476 (W.D. Tex. 2001); U.S.
v. City of Garland, Texas, 124 F. Supp. 2d 442, 446 & n.2 (N.D. Tex.
2000) (“Simply put, if there is no quorum, there is no meeting,” noting
that “[m]embers of a governmental body, however, may not conspire

to meet in numbers less than a quorum for the purpose of secret delib-
erations in violation of the [Act].”)

2. Nature of business subject to the law.

The statute defines “deliberation” as “a verbal exchange during a
meeting between a quorum of a governmental body, or between a
quorum of a governmental body and another person, concerning an
issue within the jurisdiction of the governmental body or any public
business.” § 551.001(2). Where there has been a “reciprocal giving
and receiving of spoken words” about a matter of public business or
within the governmental body’s jurisdiction, a meeting has occurred.
Gardner v. Herring, 21 S.W.3d 767 (Tex. App.-Amarillo 2000, no pet.).
The key is whether the members directly or indirectly discuss a matter
among themselves. In Peapicker Inc. v. Reagan, 632 S.W.2d 674 (Tex.
App.-Tyler 1982, writ ref’d n.r.e.), the commissioners court met to hear
a report from a representative of a state agency. The court implied
that if the commissioners had merely listened to the report without
discussing or questioning there would be no deliberation and, hence,
the Act would not be triggered. However, members of a governmental
body cannot use questions addressed to a non-member to indirectly
deliberate with another member. In Op. Tex. Att’y Gen. No. JM-1127
(1989), the Attorney General was asked if the Act is violated when a
quorum of one commission attends a meeting of a separate body it
created that is managed by its own board of directors. The Attorney
General warned that “[i]ndirect deliberations would occur when . . .
commissioners speak to the . . . board in turn, addressing to it remarks
intended for the other commissioners.” Op. Tex. Att’y Gen. No. JM-
1127 (1989); see also Op. Tex. Att’y Gen. No. JC-307 (2000) (a verbal
exchange may include an exchange of written or other non-spoken
words).

Nor can members of a governmental body avoid the requirements
of the Act by individually signing a letter expressing their opinion on a
matter of public policy over which the body has supervision or control.
“If a quorum of a governmental body agrees on a joint statement on a
matter of such business or policy, the deliberation by which that agree-
ment is reached is subject to the requirements of the act, and those
requirements are not necessarily avoided by avoiding the physical
gathering of a quorum in one place at one time.” Op. Tex. Att’y Gen.
No. DM-95 (1992). “[A] governing body that deliberates through a
series of closed meetings of members of less than a quorum risks a
finding by a trier of fact that either a violation of [section 551.002] has
occurred, or worse, that members have conspired to circumvent the
act in violation of section [section 551.143].” Op. Tex. Att’y Gen. No.
DM-95 (1992).

a. “Information gathering” and “fact-finding”
sessions.

Section 551.001(4) provides that the Actapplies to certain gatherings
“at which the members receive information from, give information to,
ask questions of, or receive questions from a third person, including
an employee of the governmental body, about the public business or
public policy over which the governmental body has supervision or
control.” See, e.g. Op. Tex. Att’y Gen. No. GA-0098 (2003) (“An infor-
mational meeting of the Sulphur River Basin Authority (the ‘Author-
ity’) that is open only to the Authority’s invitees, including members
of the press and community leaders, contravenes the Open Meetings
Act if a quorum of members of the Authority is present or otherwise
participates in the deliberations.”); Bexar Medina Atacosa Water Dist. v.
Bexar Medina Atacosa Landowners® Ass’n, 25 S.W.3d 459, 461-62 (Tex.
App. - San Antonio 1999, pet. denied) (finding that an informational
gathering that involved discussion and consideration was subject to
the Open Meetings Act).

b. Deliberations toward decisions.

Deliberations toward decisions may be subject to the Act. See Will-
mann v. City of San Antonio, 123 S.W.3d 469, 472 (Tex. App.-San An-
tonio 2003, pet. denied) (“[The Act] requires ‘openness at every stage
of a governmental body’s deliberations’ because the citizens of Texas
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are entitled to know not only what government decided but also to
observe how and why every decision is enacted.”) (citing Acker v. Tex.
Water Comm’n, 790 S.W.2d 299, 300 (Tex. 1990)). City of Port Isabel v.
Pinnell, 207 S.W.3d 394, 406 (Tex.App.—Corpus Christi 2006, no pet.)
(“Every regular, special, or called meeting or session of every govern-
mental body shall be open to the public.”)(quoting § 551.002).

3. Electronic meetings.

a. Conference calls and video/Internet
conferencing.

The Act authorizes meetings by telephone conference only under
certain circumstances. Such meetings may only be held if an emer-
gency or public necessity exists and convening at one location is “dif-
ficult or impossible,” or the meeting is held by an advisory board. §
551.125(b). In addition, such meetings must comply with the Act’s
notice requirements: the location in the notice must specify the usual
place where the governmental body meets, the call must be audible to
the public at such location and shall be tape-recorded, two-way com-
munication must be provided, and the identification of each speaker
must be clearly stated prior to speaking. § 551.125(c)-(f).

The Act also limits the circumstances under which meetings may be
held by videoconference calls. § 551.127. A meeting of a state govern-
mental body or a governmental body that extends into three or more
counties may be held by videoconference call only if a majority of the
quorum of the governmental body is physically present at one location
of the meeting. § 551.127(c). Meetings of other governmental bodies
may only be conducted by videoconference call if a quorum of the
governmental body is physically present at one location of the meet-
ing. § 551.127(b). Meetings by videoconference call must comply with
the notice requirements applicable to other meetings, and also must
specify the location where each participating member will be located,
where the quorum is physically situated, and specify the intent to have
a quorum present at that location. § 551.127(d), (e). The open por-
tions of the videoconference must be visible and audible to the public
at each location where participating members are located, and an au-
dio recording must be made available to the public. § 551.127(f), (g). If
technical difficulties render portions of a meeting by videoconference
call inaccessible to the public at any remote location, the governmen-
tal body must recess or adjourn the meeting. Op. Tex. Att’y Gen. No.
DM-480 (1998). The Attorney General has opined that the meeting
of members must occur within the State of Texas. Op. Tex. Att’y Gen.
No. JC-0487 (2002) (“[TThe Open Meetings Act prohibits the Board
of Regents of the University of Texas System from holding a meet-
ing of a quorum of its members in Mexico, regardless of whether the
Board broadcasts the meeting by videoconferencing technology to all
geographic areas in Texas where component institutions of the Uni-
versity of Texas System are located.”)

The Board of Pardons and Paroles may hold a hearing on clemency
matters by telephone conference call. § 551.124. The governing body
of an institution of higher education may meet by telephone confer-
ence call, so long as each part of a meeting that is required to be open
to the public can be heard by the public at the body’s normal meeting
place. See § 551.121. Such telephone conference calls must be lim-
ited to special called meetings requiring “immediate action” when it is
“difficult or impossible” to convene a quorum of the board, and they
are subject to the notice requirements applicable to other meetings.
The Texas Board of Criminal Justice may hold emergency meetings
by telephone conference call. § 551.123. The Texas Higher Education
Coordinating Board may hold an open meeting by telephone confer-
ence call or video conference call in order to consider a higher educa-
tion impact statement if preparation thereof is to be provided under
the rules of either the Texas House of Representatives or the Texas
Senate. § 551.126.

A governmental body may also broadcast an open meeting over the
Internet, and must provide in the notice of the meeting the Internet
site that broadcasts the meeting. § 551.128.

b. E-mail.

The Act does not specifically address the treatment of e-mail. How-
ever, the Attorney General has stated that electronic mail exchanges
can be included in the Act’s definition of deliberation. Op. Tex. Att’y
Gen. JC-0307 (refusing to follow Texas case law which limited a
“meeting” under the Act as an exchange of spoken words). See also As-
geirsson v. Abbott, —- F.Supp.2d , 2011 WL 1157624 (W.D. 'Iex.
2011) (council member accused of violating the Act by exchanging
emails among a quorum of council members to schedule a council
meeting).

c. Text messages.
Not addressed.
d. Instant messaging.
Not addressed.
e. Social media and online discussion boards.
Not addressed.
E. Categories of meetings subject to the law.
1. Regular meetings.
a. Definition.

Every gathering, no matter how informal, of a quorum of a gov-
ernmental body to deliberate public business must be held in public
after proper notice. Acker v. Texas Water Comm’n, 790 S.W.2d 299,
300 (Tex. 1990). Even breakfast sessions fall within this definition. Op.
Tex. Att’y Gen. No. H-785 (1976).

b. Notice.
(1). Time limit for giving notice.

“The notice of a meeting of a governmental body must be posted in
a place readily accessible to the general public at all times for at least
72 hours before the scheduled time of the meeting, except as provided
by sections 551.044-551.046.” § 551.043(a). This may be satisfied in
cases where the Act specifically requires or allows a governmental body
to post notice of meetings on the Internet if the governmental body:
(1) makes a good-faith attempt to continuously post the notice on the
Internet during the prescribed period, and (2) complies with any duty
to physically post notice at a particular location, where such physi-
cally posted notice is readily accessible to the general public during
normal business hours. § 551.043(b). However, § 551.044(a) increases
the time for notice from 72 hours to 7 days before meetings of a state
board, commission, department, or officer having statewide jurisdic-
tion, notice of which the secretary of state must post on the Internet.
This section does not apply to the Texas Department of Insurance (as
regards certain proceedings and activities) or the governing board of
an institution of higher education. § 551.044(b). A governmental body
that recesses an open meeting to the following regular business day is
not required to post notice “if the action is taken in good faith and not
to circumvent the Act.” § 551.0411(a). Where a catastrophe occurs, as
defined in section 551.0411(c), and the notice of an open meeting was
otherwise properly posted under section 551.041, then such meeting
may convene in a convenient location within 72 hours pursuant to sec-
tion 551.045 if the action is taken in good faith and not to circumvent
the Act. § 551.0411(b). In Rivera v. City of Laredo, 948 S.W.2d 787
(Tex. App.-San Antonio 1997, writ denied), the court found that where
a city recesses from a noticed meeting to reconvene more than one day
later, the city must post a new notice, regardless of whether the city
believed the second meeting is merely a continuation of the previous
one. See also Op. Tex. Att’y Gen. No. DM-482 (1998).

(2). To whom notice is given.

The notice must be given to the general public. In some instances
the news media must be given special notice by telephone or telegraph
if they have requested it and have agreed to reimburse the district for
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the cost of providing the special notice. See § 551.052 (school dis-
tricts); § 551.047 (emergency meetings and where agenda has been
supplemented).

(3). Where posted.

A state governmental body shall provide notice of each meeting to
the secretary of state, who shall then “post the notice on the Internet.”
§ 551.048. Furthermore, the “secretary of state shall provide during
regular office hours a computer terminal at a place convenient to the
public in the office of the secretary of state that members of the public
may use to view the notice.” § 551.048. “A county governmental body
shall post notice of each meeting on a bulletin board at a place conve-
nient to the public in the county courthouse.” § 551.049. “A municipal
governmental body shall post notice of each meeting on a bulletin
board at a place convenient to the public in the city hall.” § 551.050.
“A school district shall post notice of each meeting on a bulletin board
at a place convenient to the public in the central administrative office
of the district” and shall give notice by telephone or telegraph to any
news media requesting such notice and which has agreed to reimburse
the district for the cost of providing the special notice. § § 551.051-
.052.

The governing board of a single institution of higher education, in
addition to providing any other notice required under the Act, must
post notice of each meeting at the county courthouse and in a student
newspaper (if an issue of the newspaper is published between the time
of posting and the time of the meeting), and may post notice at an-
other place convenient to the public. § 551.055.

A governmental body of a water district or other district or political
subdivision covering all or part of four or more counties must have a
notice posted at a place convenient to the public in its administrative
office or political subdivision, must furnish the notice to the Secretary
of State (who must post the notice on the Internet and provide during
regular office hours a computer terminal at a place convenient to the
public in the office of the secretary of state that members of the public
may use to view the notice), and must also furnish the notice to the
county clerk of the county in which the administrative office of the
district or political subdivision is located (who must post the notice
on a bulletin board at a place convenient to the public in the county
courthouse). § 551.053.

The governing body of a water district, other district, or other po-
litical subdivision [not covered by the preceding section 551.053] must
post the notice at a place convenient to the public in its administrative
office, and must also provide the notice to the county clerk or clerks
of the county or counties in which the district or political subdivi-
sion is located. The county clerk(s) must post the notice on a bulletin
located at a place convenient to the public in the county courthouse.

§ 551.054.

The following governmental bodies and economic development
corporations must post notice of a meeting on the internet: a) a mu-
nicipality, b) a county, c) a school district, d) the governing body of
a junior college, and e) a development corporation. This posting re-
quirement is in addition to the other posting requirements. This sec-
tion applies only to those governmental bodies or economic develop-
ment corporations which maintain websites. A governmental body or
economic development corporation which makes a good faith attempt
to comply with this section is not affected by a technical problem be-
yond its control. § 551.056.

In Smith County v. Thornton, 726 S.W.2d 2, 3 (Tex. 1986), the Texas
Supreme Court held that section 551.053 “requires literal compli-
ance.” In that case, notice of a Monday Commissioners’ Court meet-
ing was posted Friday in the county courthouse, which was locked
over the weekend. The Texas Supreme Court held that this notice did
not comply with the Act because it “was not posted in a place readily
accessible to the general public for 72 hours.” Id. However, the Texas
Supreme Court has ruled that the Act’s notice requirements can be
satisfied by dual posting. In City of San Antonio v. Fourth Court of Ap-

peals, 820 S.W.2d 762 (Tex. 1991), the city posted notice of a council
meeting in two locations-on a bulletin board inside City Hall (which is
locked each night) and on a kiosk in front of City Hall’s main entrance.
The inside notice met the location requirement of section 551.050.
The kiosk notice met the requirement of section 551.043, that no-
tice “be posted in a place readily accessible to the general public at
all times for at least 72 hours.” The Texas Supreme Court rejected an
argument that the notice requirements of section 551.050 and section
551.043 be read together to require that one notice be available inside
City Hall for at least 72 hours. “[T]he legislative scheme does not
require a single notice that must satisfy both subsections but permits
dual notice.” Id. at 768. One dissenting justice criticized this position
at length. Id. at 779-80 (J. Mauzy, dissenting).

(4). Public agenda items required.

The written notice must indicate the date, hour, place, and sub-
ject of each meeting held by the governmental body. § 551.041. The
notice must specifically disclose the subjects to be considered at the
upcoming meeting. Cox Enter: Inc. v. Board of Trustees of Austin Indep.
Sch. Dist., 706 S.W.2d 956, 959 (Tex. 1986). In addition, as public in-
terest in a matter increases, the Act requires correspondingly more
detailed descriptions of the subject to be discussed. Id. (Texas Supreme
Court held that the label of “personnel” inadequately described the
school board’s intention to hire a new school superintendent, as that
issue was one of special interest; “litigation” is insufficient to describe
consideration of a major pending desegregation lawsuit.). While a
governmental body may permit members of the public to offer com-
ments regarding matters not specified in the posted meeting notice,
prior knowledge of subject matters on which the public will comment
may give rise to an obligation on the part of the governmental body to
tailor its notice to that knowledge. Op. Tex. Att’'y Gen. No. JC-0169
(2000).

Several other courts have also addressed the sufficiency of written
notices: Sokolow v. League City, 37 F. Supp. 2d 940, 946-47 (S.D. Tex.
1999) (notice of meeting containing “discuss and possibly take action
on the duties, responsibilities of the City Attorney” was sufficient to
give notice of a meeting in which city council voted to terminate city
attorney); City of San Antonio v. Fourth Court of Appeals, 820 S.W.2d
762 (Tex. 1991) (notice of a meeting to consider a condemnation or-
dinance need not give a metes and bounds description of land to be
condemned; a list of county blocks that might be affected is sufficient);
Odessa Tex. Sheriff’s Posse, Inc. v. Ector County, 215 S.W.3d 458, 472
(Tex.App.-Eastland 2006, pet denied) (The test for the adequacy of a
meeting notice under the Act is whether the notice is “sufficiently spe-
cific to alert the general public to the topic to be considered.”); Point
Lsabel Indep. Sch. Dist. v. Hinojosa, 797 S.W.2d 176, 179-82 (Tex. App.-
Corpus Christi 1990, writ denied) (absent a showing of some special
interest, the words “employment of personnel” adequately notified
the public that the school board would consider, among other things,
filling the position of band director; however, such description was
too general to adequately inform the public of the decision to name
three school principals because there was “special public interest” in
these positions); Mayes v. City of De Leon, 922 S.W.2d 200, 204 (Tex.
App.-Eastland 1996, writ denied) (mere recitation of “personnel” was
insufficient notice because the public has a special interest relating
to the employment of its police chief); Finlan v. City of Dallas, 888 F.
Supp. 779, 790 (N.D. Tex. 1995) (where the upcoming closed meet-
ing discussed a proposed $141 million arena and the potential for two
major sports teams moving to the suburbs, the notices, which “merely
parroted” the statute with phrases like “Deliberation Regarding Real
Property under Sec. 551.072 of the Texas Government Code” and
“Attorney Consultation under Sec. 551.071 of the Texas Government
Code,” were “woefully inadequate” and considered by the court “to be
no notice at all”). The specificity of notice is tied to the level of public
interest involved, not to the private interests of the individuals most
likely to be affected by the proposed government action. Srockdale v.
Meno, 867 S.W.2d 123,125-26 (Tex. App.-Austin 1993, writ denied);
Rettberg v. Texas Dept. of Health, 873 S.W.2d 408, 411-12 (Tex. App.-
Austin 1994, no writ).
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(5). Other information required in notice.
No additional information is required in the notice.

(6). Penalties and remedies for failure to give
adequate notice.

Actions taken in violation of the Act, including failure to give ad-
equate notice, are voidable. § 551.141. In Lower Colorado River Au-
thority v. City of San Marcos, 523 S.W.2d 641 (Tex. 1975), the Texas
Supreme Court approved of a lower court invalidating the decisions of
the Lower Colorado River Authority to change utility rates because it
violated the notice provisions of the state’s open meeting law. See a/so
Piazza v. City of Granger, 909 S.W.2d 529, 534-35 (Tex. App.-Austin
1995, no writ) (holding that the city violated the 72 hours’ notice re-
quirement for meeting at which a policeman was terminated thereby
entitling him to injunctive relief in the form of reinstatement, back
pay, and attorneys’ fees); Meeker v. Tarrant County College Dist., 317
S.W.3d 754, 759 (Tex.App.—Fort Worth 2010, pet. denied) (the Act
“does not state that governmental acts in violation of [the Act] are void
or void ab initio”). In addition, an interested person, including a mem-
ber of the news media, may seek mandamus relief or an injunction to
stop, prevent, or reverse violations or threatened violations of the Act.
§ 551.142(a). City of Elsa v. Gonzalez, 325 S.W.3d 622, 627 (Tex. 2010).

Also, criminal penalties exist for a member of a governing body
who, in connection with a closed meeting, knowingly violates the Act.
§ 551.144(a). Participation in such a meeting, among other things, is
a misdemeanor punishable by a $100 to $500 fine, one to six months
imprisonment in the county jail, or both. § 551.144(b). The same fine
and punishment range exist for governmental body members who
knowingly conspire to circumvent the Act by meeting in numbers less
than a quorum to deliberate in secret. § 551.143.

c. Minutes.
(1). Information required.

The governmental body must “prepare and keep minutes or make a
tape recording of each open meeting of the body.” § 551.021(a). The
minutes must state the subject matter of each deliberation and must
indicate each vote, order, decision, or other action taken by the gov-

ernmental body. § 551.021(b).
(2). Are minutes public record?

The minutes and tape recordings of an open meeting are public re-
cords and must be made available for public inspection and copying on
request to the chief administrative officer of the governmental body or
the officer’s designee. § 551.022. The minutes of a public meeting of
a governmental body are public records when entered, are public in
whatever form they exist, and public access may not be delayed until
formal approval is obtained. Tex. Atty. Gen. Op. ORD.-06192 (2011)
(finding draft minutes must be made available even if they had not
been approved by the board).

2. Special or emergency meetings.
a. Definition.

An emergency meeting can be called in the event of (1) an imminent
threat to public health and safety, or (2) a reasonably unforeseeable
situation. § 551.045(a)-(b). In the event of such a meeting, notice can
be given up to two hours prior to the meeting. § 551.045(a); Rogers v.
State Bd. of Optometry, 619 S.W.2d 603, 604 ('Tex. App.-Eastland 1981,

no writ).

Special or emergency meetings cannot be held in the absence of a
bona fide emergency, and only if the meetings are properly noticed.
Harris County Emergency Serv. Dist. # 1 v. Harris County Emergency
Corps, 999 S.W.2d 163, 167 (Tex. App.-Houston [14thDist.] 1999, no

pet.).
b. Notice requirements.
(1). Time limit for giving notice.

“The notice of a meeting of a governmental body must be posted in
a place readily accessible to the general public at all times for at least

72 hours before the scheduled time of the meeting, except as provided
by sections 551.044-551.046.” § 551.043(a).

(2). To whom notice is given.

Notice is given to the general public because the Open Meetings
Act was enacted to ensure that the public has the opportunity to be
informed concerning the transactions of public business. Matagorda
City Hosp. Dist. v. City of Palacios, 47 SSW.3d 96 (Tex. App.-Corpus
Christi 2001, no writ).

Notice is also given to news media that have (1) previously filed a
request containing all pertinent information for the special notice, and
(2) agreed to reimburse the government body for the cost of providing
the special notice. § 551.047. Notice shall be given notice either by
telephone or telegraph. Id.

(3). Where posted.

A state governmental body shall provide notice of each meeting to
the Secretary of State for posting on the Internet. § 551.048. Further-
more, the “Secretary of State shall provide during regular office hours
a computer terminal at a place convenient to the public in the office
of the secretary of state that members of the public may use to view
the notice.” § 551.048. A county governmental body is required to
post notice of meetings on conveniently placed bulletin boards in the
county courthouse. § 551.049. Notices of a municipality’s meetings
are posted on a bulletin board in the city hall. § 551.050. A school
district shall post notice of its meetings “central administrative office
of the district.” § 551.051. News media requesting notice and agreeing
to reimburse for the associated costs shall receive it via telephone or
telegraph. § § 551.051-.052.

The governing board of a single institution of higher education, in
addition to providing any other notice required under the Act, must
post notice of each meeting at the county courthouse and in a student
newspaper (if an issue of the newspaper is published between the time
of posting and the time of the meeting), and may post notice at an-
other place convenient to the public. § 551.055.

A governmental body of a water district or other district or political
subdivision covering all or part of four or more counties must (1) have
a notice posted at a place convenient to the public in its administrative
office or political subdivision; (2) furnish the notice to the Secretary
of State (who must post the notice on the Internet and provide dur-
ing regular office hours a computer terminal at a place convenient to
the public in the office of the secretary of state that members of the
public may use to view the notice); and (3) also furnish the notice to
the county clerk of the county in which the administrative office of the
district or political subdivision is located (who must post the notice
on a bulletin board at a place convenient to the public in the county
courthouse). § 551.053.

The governing body of a water district, other district, or other po-
litical subdivision [not covered by the preceding section 551.053] must
post the notice at a place convenient to the public in its administrative
office, and must also provide the notice to the county clerk or clerks
of the county or counties in which the district or political subdivi-
sion is located. § 551.054. The county clerk(s) must post the notice
on a bulletin located at a place convenient to the public in the county
courthouse. Id.

(4). Public agenda items required.

The subject of each meeting, the date, the hour, and the place must
be included in each notice. § 551.041. The subject matter to be dis-
cussed must be described in highly specific detail. § 551.045(c); Point
Lsabel Ind. Sch. Dist. v. Hinojosa, 797 S.W.2d 176, 180 (Tex. App.-Cor-
pus Christi 1990, writ denied).

The notice must also state the reason for the emergency, clearly
identifying the emergency or urgent public necessity. See Op. Tex.
Att’y Gen. No. JM-1037 (1989); § 551.045(c); Point Isabel Ind. Sch.
Dist., 797 S.W.2d at 180; Piazza v. City of Granger, 909 SW.2d 529,
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529, 533-34 (Tex. App.-Austin 1995, no writ) (“Lack of confidence” in
the city’s only police officer did not constitute grounds for an “emer-
gency” meeting under the Act, as the notice failed to describe an un-
foreseeable situation requiring immediate action.). Likewise, if a sup-
plemental notice is posted at least two hours before the meeting listing
additional discussion subjects, the supplemental notice must express
the “emergency” or “urgent public necessity” requiring consideration
of such additional subjects. § 551.045(c).

(5). Other information required in notice.
No additional information is required in the notice.

(6). Penalties and remedies for failure to give
adequate notice.

Actions taken by governmental body at a meeting convened in vio-
lation of the Act are voidable. Pizzza, 909 S.W.2d at 534 (Tex. App.-
Austin 1995, no writ). The statute authorizes holding meetings with
only two hours notice only in emergencies as the statute defines. §
551.045(a)-(b); Harris County Emergency Serv. Dist. # 1 v. Harris Coun-
ty Emergency Corps, 999 S.W.2d 163, 167 (Tex. App.-Houston [14th
Dist.] 1999, no pet.). Action in violation of emergency notice provi-
sions cannot be validated simply by ratifying the minutes of the emer-
gency meeting. Op. Tex. Att’y Gen. No. JM-985 (1988).

c. Minutes.

Minutes or tape recordings must be kept if the meeting is open. §
551.021.

(1). Information required.

Minutes or tape recordings of each open meeting of the body must
state the subject of each deliberation and indicate each vote, order,
decision or other action taken. § 551.021(b). A closed meeting’s certi-
fied agenda must include (1) a statement of the subject matter of each
deliberation, (2) a record of any further action taken, and (3) an an-
nouncement by the presiding officer at the beginning and the end of
the meeting indicating the date and time. § 551.103. A tape recording
of a closed meeting must include announcements by the presiding of-
ficer at the beginning and the end of the meeting indicating the date
and time. Id.

(2). Are minutes a public record?

Minutes or tape recordings of an open meeting are public records
and shall be available for public inspection and copying on request
to the government body’s chief administrative officer or the officer’s
designee. § 551.022. The exception is for closed meetings for which
a certified agenda or tape recording exists. § 551.103. The certified
agenda or tape of a closed meeting is available for public inspection
and copying only under a court order issued under certain circum-
stances. § 551.104(c).

3. Closed meetings or executive sessions.

Under certain circumstances, a closed meeting is permitted under
the Act. However, before a governmental body can meet in a closed
session, a quorum of the body first must convene in an open meeting
for which proper notice has been given. § 551.101. The presiding of-
ficer must then publicly announce that a closed session will be held
and identify what sections of the Act authorize the holding of such a
session. § 551.101; see also Lone Star Greyhound Park Inc. v. Texas Racing
Comm’n, 863 SW.2d 742, 747 (Tex. App.-Austin 1993, pet. denied)
(holding that failure to identify the section number of the exemption
not fatal, where the presiding officer announced a briefing by “our
legal staff” and reference to the content of the exemption provided
sufficient identification of the applicable section of the Act). Notice of
the attorney consultation exemption does not require disclosure of the
“particulars of litigation” since this would defeat the very purpose of
the exemption. Id.; see also Cox Enter. Inc. v. Board of Trustees of Austin
Indep. Sch. Dist., 706 S.W.2d 956, 959 (Tex. 1986) (A governmental
body “is not expected to disclose litigation strategy.”). If one of the

exceptions to the Act does not apply and the governmental body holds
a closed meeting anyway, then the closed meeting is violative of the
statute regardless of whether that body complied with the procedural
steps. Finlan v. City of Dallas, 888 F. Supp. 779, 783 (N.D. Tex. 1995).
In addition, a prior action taken in violation of the Act may not be ret-
roactively ratified. Mayes v. City of De Leon, 922 S.W.2d 200, 204 (Tex.
App.-Eastland 1996, pet. denied) (although the governmental body
may vote to take the same action as it originally intended to do at the
prior meeting, that action may not be given retroactive effect); Fielding
v. Anderson, 911 S.W.2d 858, 864-65 (Tex. App.-Eastland 1995, writ
denied) (“[TThe law is clear that a governmental body may not ratify
its prior illegal acts.”).

A closed session of a public meeting may be continued only until the
following day. Op. Tex. Att’y Gen. No. JC-0285 (2000). The continu-
ation must be announced in open session on both the day of the origi-
nal meeting and the new date of the meeting. Op. Tex. Att’y Gen. No.
JC-0285 (2000) (citing Op. Tex. Att’y Gen. No. DM-482 (1998). The
continuation of a closed session to any day other than the following
day would require a re-posting of the session’s notice. Id. A final ac-
tion, decision, or vote on a matter deliberated in a closed meeting may
only be made in an open meeting that is held in compliance with the
notice provisions. § 551.102; Thompson v. City of Austin, 979 S.W.2d
676, 685 (Tex. App.-Austin 1998, no pet.).

a. Definition.

Closed sessions can be held if an authorizing section of the Act is
specified. § 551.101.

b. Notice requirements.

The presiding officer must publicly announce at an open meeting
that a closed session will be held.

(1). Time limit for giving notice.

Notice of an open meeting at which the announcement of a closed
meeting will be made must be posted in a public place 72 hours before
the scheduled time of the open meeting. § 551.043; § 551.101.

The Act does not require a waiting period between the open meet-
ing and the commencement of the closed meeting.

(2). To whom notice is given.

The notice must be given to the general public. § 551.041. In some
instances the news media must be given special notice by telephone or
telegraph if they have both requested it and agreed to reimburse the
governing body for the cost of providing the special notice. § 551.052
(stating the special notice required of school districts); § 551.047 (stat-
ing the rule for noticing emergency meetings or when a meeting agen-
da has been supplemented).

(3). Where posted.

A state governmental body shall provide notice of each meeting to
the secretary of state, who shall then “post the notice on the Internet.”
§ 551.048. Furthermore, the “secretary of state shall provide during
regular office hours a computer terminal at a place convenient to the
public in the office of the secretary of state that members of the public
may use to view the notice.” § 551.048. “A county governmental body
shall post notice of each meeting on a bulletin board at a place conve-
nient to the public in the county courthouse.” § 551.049. “A municipal
governmental body shall post notice of each meeting on a bulletin
board at a place convenient to the public in the city hall.” § 551.050.
“A school district shall post notice of each meeting on a bulletin board
at a place convenient to the public in the central administrative office
of the district” and shall give notice by telephone or telegraph to any
news media requesting such notice after agreeing to reimburse the
district for the cost of providing the special notice. § § 551.051-.052.

The governing board of a single institution of higher education, in
addition to providing any other notice required under the Act, must
post notice of each meeting at the county courthouse and in a student
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newspaper. § 551.055. The school can also post notice at another place
convenient to the public. d.

A governmental body of a water district or other district or politi-
cal subdivision covering all or part of four or more counties must (1)
post notice at a place convenient in its administrative office or political
subdivision; (2) furnish the notice to the Secretary of State (who must
post the notice on the Internet and provide during regular office hours
a computer terminal at a place convenient to the public in the office of
the secretary of state that members of the public may use to view the
notice); and (3) furnish the notice to the county clerk of the county in
which the administrative office of the district or political subdivision
is located. § 551.053. The clerk must then post notice on a bulletin
board in a convenient place in the county courthouse. I.

The governing body of a water district, other district, or other po-
litical subdivision [not covered by the preceding section 551.053] must
post the notice at a place convenient to the public in its administrative
office and provide the notice to the county clerk or clerks of the coun-
ty or counties in which the district or political subdivision is located. §
551.054. The county clerk(s) must post the notice on a bulletin located
at a place convenient to the public in the county courthouse. Id.

The following governmental bodies and economic development
corporations must post notice of a meeting on the internet: (a) a mu-
nicipality, (b) a county, (c) a school district, (d) the governing body of
a junior college, and (e) a development corporation. This posting re-
quirement is in addition to the other posting requirements. This sec-
tion applies only to those governmental bodies or economic develop-
ment corporations which maintain websites. A governmental body or
economic development corporation which makes a good faith attempt
to comply with this section is not affected by a technical problem be-
yond its control. § 551.056.

(4). Public agenda items required.

The written notice must indicate the date, hour, place, and sub-
ject of each meeting held by the governmental body. § 551.041. The
notice must specifically disclose the subjects to be considered at the
upcoming meeting. Cox Enter. Inc. v. Board of Trustees of Austin Indep.
Sch. Dist., 706 S.W.2d 956, 959 (Tex. 1986). In addition, as public in-
terest in a matter increases, the Act requires correspondingly more
detailed descriptions of the subject to be discussed. Id. Therefore, no-
tice should specifically and fully disclose the subjects to be considered.
Finlan v. City of Dallas, 888 F. Supp. 779, 783 (N.D. Tex. 1995). As
public interest in a particular subject of a closed meeting increases, the
notice must become more specific than for open meetings. Id.

(5). Other information required in notice.
No additional information is required in the notice.

(6). Penalties and remedies for failure to give
adequate notice.

Criminal penalties apply for a member of a governing body who,
in connection with a closed meeting, knowingly violates the sections
of the Act concerning closed meetings. § 551.144. Participation in
such a meeting, among other things, is a misdemeanor punishable by
a $100 to $500 fine, one to six months imprisonment in the county
jail, or both. Id. The same fine and punishment range exist for gov-
ernmental body members who knowingly conspire to circumvent the
Act by meeting in numbers less than a quorum to deliberate in secret.
§551.143.

c.  Minutes.
(1). Information required.

Except for private consultations permitted under § 551.071, the
governmental body must keep a certified agenda or make a tape re-
cording of the proceedings of each closed meeting. § 551.103(a).
“This provides a method of verifying in court proceedings that closed
meetings comply with” the Act. Finlan v. City of Dallas, 888 F. Supp.

779, 783 (N.D. Tex. 1995) (citing Op. Tex. Att’y Gen. No. JM-840
(1988)). The presiding officer must certify that the agenda is a true
and correct record of the proceedings. § 551.103(b). The agenda must
state the subject matter of each deliberation and include a record of
any further action taken as well as the date and time of the beginning
and end of the meeting. § 551.103(c). A tape recording must include
the presiding officer announcing the date and the times of the begin-
ning and end of the meeting. § 551.103(d).

A member of a governmental body may not copy for his own use
a tape recording of a closed meeting in which he participated; nor
may the governmental body permit him to do so. Op. Tex. Att’y Gen.
No. LO 98-033 (1998). A member of the governmental body who did
not attend the closed meeting may review its tape recording. Op. Tex.
Att’y Gen. No. JC-0120 (1999). The governing body may also adopt
procedures for the review. Id. The governing body may not, however,
provide the member with a copy of the tape recording. Id. The gov-
ernmental body may not permit a former member to review the tape
recording of a closed meeting once the member has left office. Id.

(2). Are minutes a public record?

A certified agenda or tape recording must be preserved for at least
two years after the meeting or (if an action is brought within that
period) for as long as litigation involving the meeting is pending. §
551.104(a). These tapes are confidential unless a court rules other-
wise in an action under the Act. Finlan v. City of Dallas, 888 F. Supp.
779, 783 (N.D. Tex. 1995); see also § 551.104(c) (mandating that the
certified agenda or tape of a closed or executive session shall be made
available for public inspection and copying only upon court order in
an action brought under the Act). A governmental body member may
be found guilty of a Class C misdemeanor if he participates in a closed
meeting knowing that a certified agenda is not being kept or a tape
recording is not being made. § 551.145.

Penalties exist for anyone who, without lawful authority, knowingly
makes public the certified agenda or tape recording of a closed meet-
ing. § 551.146. A violator is liable to a person injured or damaged
by the disclosure for actual damages, court costs, attorneys’ fees, and
possibly even punitive damages. Id. The offense is also a Class B mis-
demeanor. 1d.

Section 551.146(c) outlines good faith defenses to either a civil or
criminal action brought under section 551.146. Nothing in section
551.146 prohibits governmental body members from making public
statements about the subject matter of executive sessions. Op. Tex.
Att’'y Gen. No. JM-1071 (1989) (construing a similar predecessor pro-
vision).

d. Requirement to meet in public before closing
meeting.

Before a governmental body can meet in a closed session, a quorum
of the body first must convene in an open meeting for which proper
notice has been given. During such open meeting, the presiding of-
ficer must publicly announce that a closed session will be held and
identify what sections of the Act authorize the holding of such a closed
session. § 551.101.

e. Requirement to state statutory authority for
closing meetings before closure.

Failure to identify the section number of the exemption is not fatal.
See Lone Star Greybound Park Inc. v. Texas Racing Comm’n, 863 S.W.2d
742, 747 (Tex. App.-Austin, 1993, writ denied) (where the presiding
officer announced a briefing by “our legal staff,” reference to the con-
tent of the exemption provided sufficient identification of the appli-
cable section of the Act).

f. Tape recording requirements.

The governmental body is required to either keep minutes or make
a tape recording of each meeting of the open body. § 551.021(a). The
minutes must include the subject of each deliberation and indicate
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each action taken. § 551.021(b). Open meeting minutes and tape re-
cordings are public records and shall be made available to the public
on proper request. § 551.022.

F. Recording/broadcast of meetings.

A person in attendance may record all or any part of an open meet-
ing by means of a tape recorder, video camera, or other means of au-
ral or visual reproduction. § 551.023(a). However, the governmental
body “may adopt reasonable rules to maintain order at a meeting” so
long as the rules may not “prevent or unreasonably impair a person
from exercising a right granted under Subsection (a).” § 551.023(b).

1. Sound recordings allowed.

A person in attendance may record all or any part of an open meet-
ing by means of a tape recorder, video camera, or other means of au-
ral or visual reproduction. § 551.023(a). The use of tape recorders
are permitted at public meetings but not at executive sessions of same
public bodies. Zamora v. Edgewood Independent School Dist., 592 S.W.2d
649 (Tex. Civ. App.—Beaumont 1979, writ ref’d n.r.e.) (member of
board of trustees for school district was not entitled to tape record
proceedings of board in executive session against wishes of majority
of the board)

2. Photographic recordings allowed.

A person in attendance may record all or any part of an open meet-
ing by means of a tape recorder, video camera, or other means of aural
or visual reproduction. § 551.023(a).

G. Are there sanctions for noncompliance?

For knowingly conspiring to circumvent the open meetings law by
meeting in groups of less than a quorum, for improperly closing a
meeting or participating in an improperly closed meeting, a member
of a governmental body is guilty of a misdemeanor, punishable with a
fine between $100 and $500 and/or confinement in county jail for one
to six months. Attorneys’ fees can be recovered against either party.
Action taken at an improperly closed meeting is voidable. Participa-
tion in a closed meeting knowing a certified agenda of the meeting is
not being kept or that the meeting is not being recorded is a misde-
meanor. One who discloses a certified agenda or tape recording of a
properly closed meeting is guilty of a misdemeanor and is liable for
actual damages, exemplary damages and attorneys’ fees. Tex. Gov’t
Code Ann. § 551.141-146 (2006).

II. EXEMPTIONS AND OTHER LEGAL LIMITATIONS
A. Exemptions in the open meetings statute.
1. Character of exemptions.

If a governmental body is subject to the Act, there is a presumption
that all meetings will be open unless some exception applies. The ex-
ceptions are found in various provisions of the Act. To be sure, these
exceptions are not “magic talismans that can be dragged out every
time a body subject to the [Act] wants to have a secret meeting.” Finlan
v. City of Dallus, 888 F. Supp. 779, 790 (N.D. Tex. 1995). Further, these
exceptions are narrowly drawn. Save Our Springs Alliance v. Austin In-
dep. Sch. Dist., 973 S.W.2d 378, 381 (Tex. App-Austin 1998, no writ).

a. General or specific.

A handful of exceptions apply generally to all governmental bod-
ies. The most common are the exception for consulting with an at-
torney (§ 551.071), the exception concerning certain matters pertain-
ing to real property (§ 551.072), and the personnel matters exception
(§ 551.074). Less common exceptions allow governmental bodies to
deliberate in private regarding prospective gifts (§ 551.073), Texas
growth fund discussions to obtain information on investments (§
551.075), security devices (§ 551.076), licensing test items (§ 551.088),
and certain economic development negotiations (§ 551.087). Several
other exceptions apply only to certain specified governmental bodies.
Also, section 551.084 of the Act permits a governmental body that is

investigating a matter to exclude a witness from a hearing during ex-
amination of another witness in the investigation. § 551.084.

b. Mandatory or discretionary closure.

Although these exceptions are discretionary, they are routinely in-
voked by governmental bodies.

2. Description of each exemption.

The exception for consulting with an attorney permits a govern-
mental body and its attorney to consult in private only when the body
seeks the attorney’s advice with respect to pending or contemplated
litigation, settlement offers, or matters where the duty of the attor-
ney to the governmental body under the Texas Rules of Disciplinary
Conduct clearly conflicts with the Act. § 551.071. Section 551.071
incorporates the attorney-client privilege. Olympic Waste Servs. v. City
of Grand Saline, 204 S.W.3d 496, 502 (Tex.App.-Tyler 2006, no pet.);
see also Op. Tex. Att’y Gen. No. JC-0233 (2000). A consultation under
this provision is still a meeting, and subject to the notice requirements
of the Act. Op. Tex. Att’y Gen. No. JC-0057 (1999). While the Act
permits consultation by a governmental body with its attorney in a
closed meeting to receive advice on the legal issues raised by a pro-
posed contract, the Act does not authorize discussion of “the merits
of a proposed contract, financial considerations, or other non-legal
matters related to the contract merely because its attorney is present.”
Op. Tex. Att’'y Gen. No. JC-0233 (2000).

The real property exception permits closed meetings to discuss “the
purchase, exchange, lease, or value of real property if deliberation in
an open meeting would have a detrimental effect on the position of the
governmental body in negotiations with a third person.” § 551.072;
Save Our Springs Alliance v. Austin Indep. Sch. Dist., 973 S.W.2d 378,
382 (Tex. App.-Austin 1998, no writ).

The personnel matters exception permits a governmental body to
hold a closed meeting “to deliberate the appointment, employment,
evaluation, reassignment, duties, discipline, or dismissal of a public of-
ficer or employee” or “to hear a complaint or charge against an officer
or employee” unless the officer or employee requests a public hearing.
§551.074. A 1997 amendment to the Act provides a similar exception
for meetings of the commissioners court of a county “to deliberate
the appointment, employment, evaluation, reassignment, duties, dis-
cipline, or dismissal of a member of an advisory body” or “to hear a
complaint or charge against a member of an advisory body” unless the
individual who is the subject of the deliberation or hearing requests a
public hearing. § 551.0745.

The prospective gift exception permits closed meetings “to deliber-
ate a negotiated contract for a prospective gift or donation to the state
or the governmental body if deliberation in an open meeting would
have a detrimental effect on the position of the governmental body in
negotiations with a third person.” § 551.073.

The Texas growth fund exception permits closed meetings to confer
with one or more employees of the Texas growth fund or with a third
party in an open meeting if the only purpose of the conference is to
receive information or to question employees or third parties relat-
ing to investment in certain business entities the disclosure of which
would give advantage to a competitor. § 551.075. Only meetings relat-
ing to either investments in private business entities or investments in
publicly traded business entities that need not be registered (under the
Securities Exchange Act of 1934) may be closed under this section.

The security exception permits a governmental body to deliberate
in private about “deployment, or specific occasions for implementa-
tion, of security personnel or devices.” § 551.076.

School boards have three additional exceptions they can use to close
portions of their meetings. Section 551.082 permits closed sessions
when school boards deliberate in cases “involving discipline of a pub-
lic school child,” unless an open hearing is requested in writing by
a parent or guardian of the child. That section also allows a school

Page 38

THE REPORTERS COMMITTEE FOR FREEDOM OF THE PRESS



OPEN GOVERNMENT GUIDE

TEXAS

board to close portions of its meetings to deliberate in cases “in which
a complaint or charge is brought against an employee of the school
district by another employee and the complaint or charge directly
results in a need for a hearing,” unless the employee made the sub-
ject of the complaint or charge requests an open hearing in writing.
§ 551.082. Section 551.0821 permits a closed meeting “to deliberate
a matter regarding a public school student if personally identifiable
information about the student will necessarily be revealed by the de-
liberation.” This exception does not apply if an open meeting about
the matter is requested in writing by a parent or guardian or by the
student if the student has reached the age of 18. § 551.0821(c). Sec-
tion 551.083 permits a school board operating under a consultation
agreement authorized by section 13.901 of the Texas Education Code
(repealed in 1993) to deliberate in private regarding “the standards,
guidelines, terms, or conditions the board will follow, or instruct its
representatives to follow, in consultation with a representative of an
employee group.”

A medical board or committee is not required to hold open meet-
ings “to deliberate the medical or psychiatric records of an individual
applicant for a disability benefit from a public retirement system.” §
551.078. Section 551.0785 allows a governmental body that adminis-
ters a public insurance, health, or retirement plan to conduct a closed
meeting to deliberate records or information from the medical or psy-
chiatric records of an individual applicant for a benefit from the plan.
In addition, the governing board of a municipal hospital, municipal
hospital authority, hospital district created under general or special
law, or nonprofit health maintenance organization created under sec-
tion 534.101 of the Health and Safety Code is not required to conduct
open meetings to deliberate “pricing or financial planning informa-
tion relating to a bid or negotiation for the arrangement or provision
of services or product lines to another person if disclosure of the infor-
mation would give advantage to competitors of the hospital, hospital
district, or nonprofit health maintenance organization” or “informa-
tion relating to a proposed new service or product line of the hospital,
hospital district, or nonprofit health maintenance organization before
publicly announcing the service or product line.” § 551.085.

The State Board of Insurance is not required to have open meetings
when considering the solvency of people over whom the agency has
regulatory authority. § 551.079. The Board of Pardons and Paroles is
not required to have an open session when interviewing or counseling
inmates of a facility of the institutional division of the Texas Depart-
ment of Criminal Justice. § 551.080. The Credit Union Commission,
The Finance Commission of Texas, and the State Banking Board are
not required by the Act to deliberate in the open about matters “made
confidential by law.” § § 551.081; .0811; .0812. Finally, the Texas
Building and Procurement Commission may conduct a closed meet-
ing under certain circumstances. § 551.0726.

Section 551.086 permits certain power utilities to meet in private
to deliberate, vote, or take final action on any competitive matter, de-
fined as a utility related matter that the public power utility governing
body in good faith determines by a vote is related to the public power
utility’s competitive activity, including commercial information, and, if
disclosed, would give advantage to competitors and prospective com-
petitors. This provision expressly provides 13 categories of informa-
tion that may not be considered “competitive matter” under the sec-
tion. § 551.086.

Section 551.087 allows for closed meetings where a governmental
body discusses or deliberates regarding commercial or financial infor-
mation received from certain business prospects or to deliberate the
offer of a financial or other incentives to such a prospect.

Deliberations about test items or information related to them may
be closed in limited situations. § 551.088.

The governing board of the Department of Information Resources
is not required to conduct an open meeting to deliberate: (1) secu-
rity assessments or deployments relating to information resources
technology; (2) network security information as described by Section

2059.055(b); or (3) the deployment, or specific occasions for imple-
mentation, of security personnel, critical infrastructure, or security
devices. § 551.089.

B. Any other statutory requirements for closed or open
meetings.

In several instances the Attorney General concluded certain discus-
sions were not “meetings” subject to the Act because the discussion
topics were not “public business.” In Op. Tex. Att’y Gen. No. H-223
(1974), the Attorney General determined an open discussion was not
necessary for administrative proceedings held by the comptroller hear-
ing division. The Attorney General cited taxation statutory provisions
that expressly prohibited the comptroller from making information
about a taxpayer’s affairs public in any manner. In Op. Tex. Att’y Gen.
No. H-1154(1978), the Attorney General advised that a county’s child
welfare board could meet in a closed session “for the limited purpose
of discussing case files where an open meeting would result in a viola-
tion of section 33 of (Tex. Rev. Civ. Stat. Ann.] article 695(c),” which
made it unlawful for anyone to disclose any information about public
assistance applicants or recipients. In Op. Tex. Att’'y Gen. No. JC-108
(1999), the Attorney General advised that a hospital district’s proceed-
ings as a medical peer review committee are exempt from the Act.

C. Court mandated opening, closing.
None identified.
III. MEETING CATEGORIES -- OPEN OR CLOSED.
A. Adjudications by administrative bodies.
1. Deliberations closed, but not fact-finding.

The definition of “meeting” in section 551.001(4) includes “a delib-
eration between a quorum of a governmental body . . . during which
public business or public policy over which the governmental body has
supervision or control is discussed or considered or during which the
governmental body takes formal action.”

2. Only certain adjudications closed, i.e. under
certain statutes.

The Act exempts meetings for certain administrative actions includ-
ing personnel matters, medical board or medical committee meetings
where medical or psychiatric records of an individual applicant for a
disability benefit from a public retirement system are debated, a meet-
ing of the commissioner of insurance or the commissioner’s designee
with the board of directors of a guaranty association, or a meeting
involving The Finance Commission of Texas deliberations on a matter

made confidential by law. See § § 551.074; .078; .079; .082.
B. Budget sessions.

Budget sessions are not excepted from disclosure and, therefore,
must be open.

C. Business and industry relations.

Meetings affecting business and industry relations are only except-
ed, in certain situations, in the area of the purchase, exchange, lease, or
value of real property and “negotiated contract[s] for a prospective gift
or donation to the state or the governmental body if deliberation in an
open meeting would have a detrimental effect on the position of the
governmental body in negotiations with a third person.” § 551.073.

D. Federal programs.

The Act provides that an agency financed entirely by federal money
is not required to conduct an open meeting. § 551.077.

E. Financial data of public bodies.
The financial data of public bodies is generally open.

F. Financial data, trade secrets or proprietary data of
private corporations and individuals.

Other than Section 551.079, which deals with the solvency of pri-
vate companies regulated by the Texas Department of Insurance, and
Sections 551.081 and 551.0811 which deal with the Credit Union
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Commission and The Finance Commission of Texas deliberations on
matters “made confidential by law,” the Act does not contain any pro-
prietary or trade secret protection.

G. Gifts, trusts and honorary degrees.

Section 551.073 permits meetings to be closed regarding a “nego-
tiated contract for a prospective gift or donation to the state or the
governmental body if deliberation in an open meeting would have a
detrimental effect on the position of the governmental body in nego-
tiations with a third person.”

H. Grand jury testimony by public employees.

Although the Act previously specified that grand jury testimony by a
public employee need not be open, the recent amendments no longer
contain any such provision.

I. Licensing examinations.

In Op. Tex. Att’y Gen. No. JM-640 (1987), the Attorney General
concluded that a session of the Polygraph Examiners Board held solely
for the purpose of examining prospective licensees would involve no
“deliberation” between members and, therefore, was not a “meeting”
subject to the Act. The Attorney General has also concluded that test-
ing committees of the Texas Department of Health that review and
approve the contents of licensing examinations are not authorized to
meet in executive sessions under the Act, since no provision of the Act
or any other statute authorizes such sessions. Op. Tex. Att’y Gen. No.
LO 96-058 (1996).

J. Litigation; pending litigation or other attorney-client
privileges.

Section 551.071 provides that a private consultation between a
governmental body and its attorney are not permitted except in those
instances in which the body seeks the attorney’s advice with respect
to pending or contemplated litigation, settlement offers, or matters
where the duty of the attorney to the body, pursuant to the Texas Disci-
plinary Rules of Professional Conduct, clearly conflicts with the Open
Meetings Act. See Gonzalez v. Brazos River Harbor Navigations Dist.,
No. 14-99-00272-CV, 2000 WL 1201899, at *7 (Tex. App.-Houston
[14th Dist.] Aug. 24, 2000, pet. denied) (holding that section 551.071
permits closed discussions with attorney regarding legal matters for
which attorney has ethical duty of confidentiality). However, “[g]en-
eral discussion of policy, unrelated to legal matters, is not permitted
under this . . . exception merely because an attorney is present.” Finlan
v. City of Dallas, 888 F. Supp. 779, 782 n.9 (N.D. Tex. 1995) (citing
Op. Tex. Att’'y Gen. No. JM-100 (1983)); Killam Ranch Properties, Ltd.
v. Webb County, — S.W.3d , 2011 WL 1796139 (Tex.App.-San
Antonio, 2011 (“under this provision the governmental body may not
discuss the merits of a proposed contract, financial considerations, or
other non-legal matters related to the contract merely because its at-
torney is present.”). In addition, the Attorney General has held that
an administrative agency may conduct proceedings involving disputed
claims of privilege or confidentiality of documents in camera in con-
tested administrative proceedings. Op. Tex. Att’y Gen. No. JM-645,
at *3-4 (1987). The Attorney General, basing its decision on an excep-
tion to the Act in the Administrative Procedure and Texas Register
Act, Tex. Rev. Civ. Stat. art. 6252-13a, advised that the contested case
procedural requirements in the Administrative Procedure and Texas
Register Act “creates an exception to the Open Meetings Act with
regard to contested cases.” Id. at *3.

K. Negotiations and collective bargaining of public
employees.

The Attorney General has held that the internal deliberations of
a city’s collective bargaining team in its preliminary discussions with
elected city officials are open to the public but sometimes may be
closed if counsel participates. See Op. Tex. Att'y Gen. No. H-816
(1976). The Attorney General went on to hold that actual bargaining
sessions between the city and a police officer’s association are open
to the public. Id. Also, pursuant to section 551.083, a school board

operating under section 13.901 of the Texas Education Code is not
required to open its meetings regarding “the standards, guidelines,
terms, or conditions the board will follow, or instruct its representa-
tives to follow, in a consultation with a representative of an employee

group.”

L. Parole board meetings, or meetings involving parole
board decisions.

Meetings of the Board of Pardons and Paroles may be closed pur-
suant to section 551.080 if they are held “to interview or counsel an
inmate of the Texas Department of Criminal Justice.”

M. Patients; discussions on individual patients.

The Act permits closed meetings of “a medical board or medical
committee . . . to deliberate the medical or psychiatric records of an
individual applicant for a disability benefit from a public retirement
system.” § 551.078; see also Op. Tex. Att’y Gen. No. H-1154 (1978)
(stating that The Montgomery County Child Welfare Board is a
governmental body within the meaning of the Open Meetings Act
but may meet in closed session for the limited purpose of discussing
particular case files of persons receiving or applying for public assis-
tance); Op. Tex. Att’'y Gen. No DM-340 (1995) (stating that the board
of trustees of a public retirement system may consider the individual
medical and psychiatric records of an applicant for disability retire-
ment benefits in a closed meeting because in such circumstances, the
board of trustees is serving as a medical board or medical committee
for purposes of the Open Meetings Act).

N. Personnel matters.

The Act permits a closed meeting when there is discussion regard-
ing “the appointment, employment, evaluation, reassignment, duties,
discipline, or dismissal of a public officer,” or where the governmental
body hears a complaint or charge against an officer or employee, unless
the officer or employee requests a public hearing. § 551.074. The Act
does not restrict the non-public disclosure procedure only to actions
affecting a current employee. Hispanic Educ. Comm. v. Houston Indep.
Sch. Dist., 886 F. Supp. 606, 611 (S.D. Tex. 1994) (“The law allows
closed sessions for the discussion of personnel, whether the position is
filled or vacant, whether an employee is to be demoted or promoted,
and whether the person is a prospective or current employee. The law
does not restrict the non-public procedure only to actions affecting a
current employee.”). This exception does not apply to an independent
contractor. Op. Tex. Att’y Gen. No. MW-129 (1980) (“A governmen-
tal body may not meet in closed session to discuss the employment
of an independent contractor such as an engineering, architectural or
consultant firm.”). When the discussion is not about employees but
instead concerns outside consultants, the meetings must be open. See
Op. Tex. Att’y Gen. No. JM-595 (1986); Op. Tex. Att’y Gen. No.
MW-129 (1979) (discussion of hiring professional consultants must be
in open session). Nor does the exception apply when a governmental
body wants to discuss the qualifications of people who may serve on an
advisory subcommittee, unless those people are employees or public
officers. Op. Tex. Att’'y Gen. No. DM-149 (1992). An employee or
public officer who is the subject of deliberations under section 551.074
has a right to an open hearing, but he cannot insist on a closed hearing.
Op. Tex. Att’'y Gen. No. JM-1191 (1990).

1. Interviews for public employment.
Not specifically addressed.

2. Disciplinary matters, performance or ethics of
public employees.

Section 551.082 permits closed sessions when school boards con-
sider a “complaint or charge . . . brought against an employee of the
school district by another employee and the complaint or charge di-
rectly results in a need for a hearing” unless an open hearing is re-
quested in writing by the employee against whom the complaint or

charge is brought.
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3. Dismissal; considering dismissal of public
employees.

Generally, an employee or public officer who is the subject of delib-
erations under section 551.074 has a right to an open hearing, but he
cannot insist on a closed hearing. Op. Tex. Att’y Gen. No. JM-1191
(1990) (stating that the Open Meetings Act permits, but does not re-
quire a school board of trustees to hold an executive closed session to
consider a teacher’s grievance); Mayes v. City of De Leon, 922 S.W.2d
200 (Tex. App.—Eastland 1996, writ denied) (“[T]ermination of a
city’s police chief is a matter of special interest to the public that does
not fall into the category of ordinary personnel matters.”).

O. Real estate negotiations.

Section 551.072 provides that meetings may be closed regarding
“the purchase, exchange, lease, or value of real property if delibera-
tions in an open meeting would have a detrimental effect on the posi-
tion of the governmental body in negotiations with a third person.”
The exemption was created to keep a governmental entity from hav-
ing to “’telegraph its punch’ in an open meeting to the detriment of
the taxpayers, not to use it as a blank check to cut a deal in private,
devoid of public input or debate..” Finlan v. City of Dallas, 888 F. Supp.
779, 787 (N.D. Tex. 1995). Under this exemption, members of a gov-
ernmental body “’may consult with their employees in private, but
may not consult with other third parties in private.”” Id. (quoting Op.
Tex. Att’y Gen. No. DM-191 (1992)). Thus, “[w]hen third parties are
allowed into closed meetings where they can observe [the governmen-
tal body’s] deliberations, the privilege is waived so that the public can-
not be legitimately shut out.” Id.

P. Security, national and/or state, of buildings, personnel
or other.

The Act permits closing of meetings regarding “the deployment,
or specific occasions for implementation, of security personnel or de-
vices.” § 551.076.

Q. Students; discussions on individual students.

Section 551.082 permits closed sessions when school boards con-
sider “discipline of a public school child,” unless an open hearing
is requested in writing by a parent or guardian of the child. Buz see
United Indep. Sch. Dist. v. Gonzalez, 911 SW.2d 118, 127 (Tex. App.-
San Antonio 1995, writ denied per curiam, 940 S.W.2d 593 (Tex. 1996)
(right to open session waived where, after providing written demand
for open meeting, the student failed to object to the board president’s
announcement that the board would retire to executive session to con-
sider expulsion).

IV. PROCEDURE FOR ASSERTING RIGHT OF ACCESS
A. When to challenge.

Section 551.142 provides that an interested person, including a
member of the news media, may bring an action by mandamus or in-
junction to stop, prevent, or reverse a violation or threatened violation
of the Act by members of a governmental body. § 551.142; see also
Finlan v. City of Dallas, 888 F. Supp. 779, 784 (N.D. Tex. 1995). An
action taken by a governmental body in violation of this Act is void-
able. § 551.141.

1. Does the law provide expedited procedure for
reviewing request to attend upcoming meetings?

Generally, injunctions and petitions for writ of mandamus are re-
viewed by the Courts on a more expedited basis. If a party wishes to
request attendance at an upcoming meeting, request that the court
rule that she is not barred from a meting or receive a ruling regarding
future meetings, she should file a request for injunctive relief.

There are two general types of injunctions—prohibitory and man-
datory. And, there are three types of injunctive orders—(1) temporary
restraining order; (2) temporary injunction; and (3) permanent injunc-
tion. Each is extremely detailed and would require the assistance of
an attorney. Their requirements are detailed in Texas Rules of Civil
Procedure 680-693a.

When a party desires that the court require another party to act af-
firmatively—for example, when the party is requesting that the court
rule that she is permitted to attend upcoming meetings (rather than
merely to refrain from certain conduct), then she must file a request
for a mandatory injunction. RP&R, Inc. v. Territo, 32 S.W.3d 396, 400
(Tex. App.—Houston ]14th Dist.] 2000, no pet.) (mandatory injunc-
tion required when party requested to receive weekly paychecks).

2. When barred from attending.

When a party desires that the court issue a ruling that prohibits
certain conduct—such as prohibiting a governmental body from hold-
ing a closed meeting pursuant to the Act—a request for a prohibitory
injunction must be filed.

3. To set aside decision.

If a party dislikes a ruling issued by a district court judge, it can file
a petition for a writ of mandamus in the appropriate appellate court.
However, appellate courts have broad authority to determine what is-
sues can be addressed through a mandamus. If the appellate court
denies the request for mandamus, the party can file a motion for re-
hearing within fifteen days after the order is rendered. TRAP 52.9.

B. How to start.

The Act permits immediate access to the courts when there is a
threatened violation. § 551.142. An application for writ of mandamus
may be filed in a district court with a show cause order providing for
a response within ten days. There are no cases detailing whether the
show cause procedure is preferred and, on occasion, open meetings
cases have been litigated as normal civil lawsuits.

1. Where to ask for ruling.
a. Administrative forum.
c. Court.

A party can file a petition for suit in the applicable district court or
county court and include with it an application for an injunction. A
party can also make an application for a writ of mandamus and file it
in the appropriate appellate court, including a court of appeals or the
Supreme Court of Texas. TRAP 52.1.

2. Applicable time limits.

Strategically, a request for injunctive relief should be made as soon
as possible after the problem arises such that a party’s rights can be
preserved and a ruling can be received before, for example, another
closed meeting takes place. The same is true for a petition for writ of
mandamus.

3. Contents of request for ruling.

The required contents of a petition for a writ of mandamus is de-
tailed in Texas Rule of Appellate Procedure 52. The petition request-
ing a writ of mandamus must include the following: (1) Identity of
Parties and Counsel; (2) Table of Contents; (3) Index of Authorities;
(4) Statement of the Case; (5) Statement of Jurisdiction; (6) Issues Pre-
sented; (7) Statement of Facts; (8) Argument; (9) Prayer; (10) Certifi-
cation; and an (1) Appendix. TRAP 52.3.

Excluding those pages containing the identity of parties and coun-
sel, the table of contents, the index of authorities, the statement of the
case, the statement of jurisdiction, the issues presented, the signature,
the proof of service, the certification, and the appendix, the petition
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and response must not exceed 50 pages each if filed in the court of
appeals, or 15 pages each if filed in the Supreme Court. A reply may
be no longer than 25 pages if filed in the court of appeals or 8 pages if
filed in the Supreme Court, exclusive of the items stated above. The
court may, on motion, permit a longer petition, response, or reply.
TRAP 52.6

4. How long should you wait for a response?

Any party may file a response to the petition for writ of mandamus,
but it is not mandatory. TRAP 52.4. The court must not grant re-
lief—other than temporary relief—before a response has been filed or
requested by the court. Id.

The response must conform to the requirements of TRAP 52.3, ex-
cept that: (a) the list of parties and counsel is not required unless nec-
essary to supplement or correct the list contained in the petition; (b)
the response need not include a statement of the case, a statement of
the issues presented, or a statement of the facts unless the responding
party is dissatisfied with that portion of the petition; (c) a statement of
jurisdiction should be omitted unless the petition fails to assert valid
grounds for jurisdiction, in which case the reasons why the court lacks
jurisdiction must be concisely stated; (d) the argument must be con-
fined to the issues or points presented in the petition; and (e) the ap-
pendix to the response need not contain any item already contained in
an appendix filed by the relator. Id.

A reply to the response may be filed. TRAP 52.5 However, the
court may consider and decide the case before a reply brief is filed. 1d.

C. Court review of administrative decision.
1. Who may sue?

Section 551.142 provides that an “interested person,” including
members of the news media, may commence an action. § 551.142;
see Finlan v. City of Dallas, 888 F. Supp. 779, 783 (N.D. Tex. 1995) (a
taxpayer citizen of the City of Dallas was an “interested person” with
standing to seek an injunction to prohibit violations of the Act by an
ad hoc sports development committee created to consider the con-
struction of a new sports facility); City of Bells v. Greater Texoma Utility
Authority, 744 S.W.2d 636, 639-40 (Tex. App.—Dallas 1987, no writ)
(City had standing to sue regarding utility authority’s violations of the
Act where as result of meeting held in violation of this section, City
was sued and placed in position of either posting two million dollar
bond or forever losing any claims it had against utility authority)

2.  Will the court give priority to the pleading?

If the suit is for injunction to remedy a threatened violation of the
Act, the Texas Rules of Civil Procedure apply and provide for an expe-
dited remedy. For example, a party may, on an ex parte basis, apply for
a temporary restraining order followed by a hearing for a temporary
injunction. If the suit is for mandamus, the plaintiff may request a
show cause order requiring the governmental body to respond to the
petition at a hearing within ten days.

3. Pro se possibility, advisability.

In Texas, it is not advisable to attempt to remedy violations of the
Open Meetings Act on a pro se basis. The Texas Rules of Civil Proce-
dure are extremely complex to a layperson and the governmental body
will almost certainly have counsel representing it.

4. What issues will the court address?

With respect to meetings that have already been improperly closed,
the court may void any action taken by the governmental body in vio-
lation of the Act. § 551.141. The court also may order meetings open
if it is shown that the governmental body has threatened to violate
the Act.

a. Open the meeting.

Through a proper request, the Court may order that the meeting be
open but it is within their discretion.

b. Invalidate the decision.

The Texas Open Meetings Act expressly provides that “[a]n action
by a governmental body in violation of this chapter is voidable.” §
551.141. It does not state that governmental acts in violation of act are
void or void ab initio. Id. Because the governmental act is merely void-
able, it is valid until adjudicated and declared void. Meeker v. Tarrant
County College Dist., 317 SSW.3d 754, 759 (Tex.App. —Fort Worth
2010, pet. denied). See also Housing Authority of City of Dallas v. Killing-
sworth, 331 S.W.3d 806, 812 n.5 (Tex. App.—Dallas 2011, pet. denied)
(“Even assuming the manner in which the contract was approved vio-
lated [the Act], the approval of the contract in the executive session
of the Board is not necessarily null or void. Rather, the approval is
merely voidable at the instance of someone with standing to complain.
Tex. Gov’t Code Ann. § 551.141. The approval remains valid ‘until
adjudicated and declared void.” . . . Thus, even a contract procured by
a potentially voidable act is still a valid contract.”).

c.  Order future meetings open.

The Pea Picker; Inc. v. Reagan, 632 S.W.2d 674, 677 (Tex. App.—Ty-
ler 1982, writ ref’d n.r.e.) (stating that trial court had power to con-
strue statute as to when meeting is required to be open).

5. Pleading format.

The pleading format in an Open Meetings Act case is no different
than that for any other civil lawsuit in Texas. The procedures are gov-
erned by the Texas Rules of Civil Procedure.

6. Time limit for filing suit.

There is no time limit specified in the Act for filing suit. There-
fore, the four-year residual statute of limitations applies. Rivera v. City
of Laredo, 948 S.W.2d 787, 793 (Tex. App.—San Antonio 1997, writ
denied) (“[A]n action brought under the Open Meetings Act would
fall under the four-year residual limitations period in Tex. Civ. Prac.
& Rem. Code § 16.051 since the Act does not specify the amount of
time a plaintiff has to bring an action for open meetings violations.”);
Tex. Civ. Prac. & Rem. Code §16.051 (“Every action for which there
is no express limitations period, except an action for the recovery of
real property, must be brought not later than four years after the day
the cause of action accrues.”). The statute of limitations for mandamus
actions is four years.

7. What court.

Venue for open meetings cases is governed by the Texas Civil Prac-
tices and Remedies Code. In a state as large as Texas, there are compli-
cated venue provisions. Generally, local governmental bodies may be
sued in the county where they are located. Some state agencies must
be sued in Travis County where the state capital is located.

8. Judicial remedies available.

The court may issue a writ of mandamus directed to members of the
governing body subject to the Act. The court also may issue a declara-
tory judgment or an injunction. See § 551.142; The Pea Picker; Inc. v.
Reagan, 632 SW.2d 674, 677 (Tex. App.—Tyler 1982, writ ref’d n.r.e.)
(stating that since parties were uncertain whether meeting of public
officials was required to be open, trial court had power to construe
statute as to whether notice of meeting must be given and when meet-
ing is required to be open; thus actual controversy existed as basis for
declaratory judgment action)

9. Availability of court costs and attorneys’ fees.

Pursuant to section 551.142(b), the court may award costs of litiga-
tion and reasonable attorney fees to either a plaintiff or a defendant
who substantially prevails. The award of these costs and fees is discre-
tionary. “In exercising its discretion, the court shall consider whether
the action was brought in good faith and whether the conduct of the
governmental body had a reasonable basis in law.” § 551.142(b); see also
Piazza v. City of Granger, 909 SSW.2d 529, 535 (Tex. App.-Austin 1995,
no writ); Fervis v. Texas Bd. of Chiropractic Exam’rs, 808 S.W.2d 514,
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519 (Tex. App.-Austin 1991, writ denied). Meeker v. Tarrant County
College Dist., 317 S.W.3d 754, 762 (Tex.App.—Fort Worth 2010, pet.
denied) (“section 551.142(b) does not authorize attorney’s fees for suc-
ceeding on a claim for declaratory relief”).

10. Fines.

Pursuant to section 551.144, a member of a governmental body
who knowingly calls or aids in calling or organizing a special or called
closed meeting, or who knowingly closes or aids in closing a regular
meeting to the public, or who knowingly participates in a regular, spe-
cial, or called meeting that is closed to the public, commits a misde-
meanor offense punishable by a fine of not less than $100 or more than
$500 or confinement in the county jail for not less than one month or
more than six months, or both. It is an affirmative defense to prosecu-
tion that the member of the governmental body acted in reasonable
reliance on a court order or a written interpretation of this Act con-
tained in an opinion of a court of record, the attorney general, or the
attorney for the governmental body.

Section 551.143 provides that a member or group of members of a
governmental body who knowingly conspires to circumvent the pro-
visions of the Act by meeting in numbers less than a quorum for the
purpose of secret deliberations in contravention of the Act commit
a misdemeanor offense punishable by a fine of not less than $100 or
more than $500 or confinement in the county jail for not less than one
month or more than six months, or both.

Section 551.145 provides that a “member of a governmental body
commits an offense if the member participates in a closed meeting of
the governmental body knowing that a certified agenda of the closed
meeting is not being kept or that a tape recording of the closed meet-
ing is not being made.” A violation of this subsection is a Class C
misdemeanor.

In Asgeirsson v. Abbott, the federal district court ruled that the
criminal provisions of the Texas Open Meetings Act did not violate
a City Councilmember’s free speech rights. 2011 WL 1157624, No.
P-09-CV-59 (W.D. Tex. 2011). Members of the Alpine City Council
brought suit against the Attorney General after being indicted for vio-
lating the Act following an email exchange that allegedly constituted
a closed meeting under Act. Id. at 1. The indictments were later dis-
missed without prejudice. The court stated that, pursuant to the Act,
citizens are entitled not only to know what the government decides
but also to observe how and why every decision is reached and that
the explicit command of the Act is for openness at every stage of the
deliberations. Id. at 6. Ultimately, the court held that the Actis nota
violation of free speech and explained:

“[the Act] is not about censorship but rather about the disclosure
of the speech in question. If [the Act’s] true aim was to suppress
the content of a governmental body’s speech, then there would
be no disclosure requirement. [The Act] is not directed at the
content of the public official’s speech or the effect that speech
might have on the general public. [The Act] is concerned with
giving the public more access to their government. Thus, this
Court finds that [the Act] does not suppress speech.”

1d. at 10.

Under Section 551.146, an individual, corporation, or partnership
commits an offense if, without lawful authority, he, she or it “know-
ingly discloses to a member of the public the certified agenda or tape
recording of a meeting that was lawfully closed to the public” under
the Act. An offense under section 551.146 is a Class B misdemeanor
and there is a provision for a civil remedy including actual damages
(including damages for personal injury or damage), lost wages, defa-
mation, or mental or other emotional distress as well as reasonable
attorney fees and court costs and exemplary damages. It is a defense
to prosecution and an affirmative defense that the defendant had good
reason to believe the disclosure was lawful or the disclosure was the
result of a mistake of fact concerning the nature or content of the cer-
tified agenda or tape recording.

11. Other penalties.
See previous section, fines and possible jail time can result.
D. Appealing initial court decisions.
1. Appeal routes.

The losing party may proceed to the intermediate Court of Ap-
peals or the Texas Supreme Court by way of mandamus or, in some
instances, by way of appeal.

2. Time limits for filing appeals.

The normal rules for appellate actions found in the Texas Rules of
Civil Procedure and the Texas Rules of Appellate Procedure apply.

3. Contact of interested amici.

The Freedom of Information Foundation of Texas Inc., is a state-
wide clearing house for FOI matters and will coordinate amzicus curiae
efforts. Interested people should contact the foundation’s executive di-
rector, Katherine Garner, at (214) 977-6658. The foundation’s address
is 400 S. Record St., Suite 240, Dallas, Texas 75202. The foundation
may also be contacted through its e-mail address, foift@foift.org, and
over the Internet, at www.foift.org.

The Reporters Committee for Freedom of the Press often files a7z-
icus briefs in cases involving significant media law issues before a state’s
highest court.

V. ASSERTING A RIGHT TO COMMENT.

The Act does not create a right to comment. Charlestown Homeown-
ers Ass’n Inc. v. LaCoke, 507 S.W.2d 876, 883 (Tex. Civ. App.-Dallas
1974, writ ref’d n.r:e.). In Op. Tex. Att’y Gen. No. H-188 (1973), the
Attorney General concluded that, although the Act does not give the
public a right to speak during meetings under the Act, the governmen-
tal body may allow members of the public to speak and participate. In
doing so, however, the governmental body must allow comments in an
even-handed fashion and may not discriminate among views seeking
expression.

A. Is there a right to participate in public meetings?

Although it is customary practice that comments be heard from
the general public during public meetings, the Open Meetings Act
does not actually provide the public a right to participate or comment
at public meetings. Op. Tex. Att'y Gen. No. JC-0169 (2000) (citing
Charlestown Homeowners Ass’n, 507 S.W.2d at 883); Op. Tex. Att'y
Gen. No. JM-584 (1986); Op. Tex. Att’y Gen. No. H-188 (1973); see
also Eudaly v. City of Colleyville, 642 S.W.2d 75, 77 (Tex. App.-Fort
Worth 1982, writ ref’d n.re.) (distinguishing between “public meet-
ing,” where public was not entitled to comment, and “public hearing,”
where public was entitled to comment). A meeting that is “open to the
public” under the Act is one that the public is entitled to attend, not
one in which they are entitled to participate. See Op. Tex. Att’y Gen.
No. M-220 (1968); Op. Tex. Att'y Gen. No. LO-96-111 (1996).

B. Must a commenter give notice of intentions to
comment?

A commenter does not have to give notice of an intention to com-
ment. § 551.042; see also Peavy v. Dallas Independent School Dist., 57
F.Supp.2d 38257 E.Supp.2d 382, 393 (N.D. Tex. 1999) (President of
school district board of trustees did not violate Texas Open Meetings
Act by allowing transcript of trustee’s telephone conversation, contain-
ing controversial and offensive comments, to be read during report
period of school district meeting, where board had long established
practice of allowing trustees to make reports, even though issue was
not specifically listed on meeting’s agenda); and Op. Tex. Att’'y Gen.
No. JC-0169 (2000) (“‘Public comment’ provides sufficient notice
under the Open Meetings Act of the subject matter of ‘public com-
ment’ sessions where the general public addresses the governmental
body about its concerns and where the governmental body does not
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comment or deliberate except as authorized by section 551.042 of the
Government Code.”). If a member of the public inquires about a sub-
ject for which notice was not given, the governmental body may re-
spond with specific factual information or provide information on the
current policy in response to the inquiry without violating the notice
provisions of the Open Meetings Act. § 551.042. Any other discussion,
deliberation, or decision regarding the subject matter will be limited
to a proposal to place the subject on the agenda for another meeting.
§ 551.042; Hays City Water Planning Pship v. Hays County, Tex., 41
S.W.3d 174, 181 (Tex. App.-Austin 2001, pet. denied).

C. Can a public body limit comment?

A governmental body may limit comment since there is no right to
comment at open public meetings. See Op. Tex. Att'y Gen. No. JC-
0169 (2000). If a governmental body wishes to allow members of the
public to speak at its public meetings, it may adopt reasonable rules
consistent with relevant provisions of law allowing them to do so. Id.
(citing Op. Tex. Att'y Gen. No. H-188 (1973); Op. Tex. Att’y Gen.
No. LO-96-111 (1996)).

D. How can a participant assert rights to comment?

As stated above, the Open Meetings Act does not actually provide
the public a right to participate or comment at public meetings. Op.
Tex. Att’y Gen. No. JC-0169 (2000). Typically, the member of the
public shows up at the meeting, fills out a card indicating they wish to
address the body, and then is called upon when the comments section
of the meeting is reached. Id. Topics are usually entirely at the discre-
tion of the speaker. Id.

E. Are there sanctions for unapproved comment?

The governmental body may adopt reasonable rules consistent with
relevant provisions of law allowing them to do so. Op. Tex. Att’y Gen.
No. JC-0169 (2000). (citing Op. Tex. Att’y Gen. No. H-188 (1973);
Op. Tex. Att’y Gen. No. LO-96-111 (1996)). However, if the govern-
mental body allows comments it must allow them in an even-handed
fashion and may not discriminate among views seeking expression.
Op. Tex. Att’'y Gen. No. LO-96-111 (1996)).

Statute

Open Records

Government Code

Title 5. Open Government; Ethics
Subtitle A. Open Government
Chapter 552. Public Information
Subchapter A. General Provisions

§ 552.001. Policy; Construction

(a) Under the fundamental philosophy of the American constitutional
form of representative government that adheres to the principle that govern-
ment is the servant and not the master of the people, it is the policy of this state
that each person is entitled, unless otherwise expressly provided by law, at all
times to complete information about the affairs of government and the official
acts of public officials and employees. The people, in delegating authority, do
not give their public servants the right to decide what is good for the people to
know and what is not good for them to know. The people insist on remaining
informed so that they may retain control over the instruments they have cre-
ated. The provisions of this chapter shall be liberally construed to implement
this policy.

(b) This chapter shall be liberally construed in favor of granting a request
for information.

§ 552.002. Definition of Public Information; Media Containing Public Informa-
tion

(a) In this chapter, “public information” means information that is col-
lected, assembled, or maintained under a law or ordinance or in connection
with the transaction of official business:

(1) by a governmental body; or

(2) for a governmental body and the governmental body owns the infor-
mation or has a right of access to it.

(b) The media on which public information is recorded include:
(1) paper;
) film;

(3) a magnetic, optical, or solid state device that can store an electronic
signal;

(4) tape;

(5) Mylar;
(6) linen;
(7) silk; and
(8) vellum.

(c) The general forms in which the media containing public information
exist include a book, paper, letter, document, printout, photograph, film, tape,
microfiche, microfilm, photostat, sound recording, map, and drawing and a
voice, data, or video representation held in computer memory.

§ 552.003. Definitions
In this chapter:
(1) “Governmental body”:
(A) means:

(i) a board, commission, department, committee, institution, agency,
or office that is within or is created by the executive or legislative branch of
state government and that is directed by one or more elected or appointed
members;

(ii) a county commissioners court in the state;
(iii) a municipal governing body in the state;

(iv) a deliberative body that has rulemaking or quasi-judicial power
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and that is classified as a department, agency, or political subdivision of a coun-
ty or municipality;

(v) a school district board of trustees;

(vi) a county board of school trustees;

(vii) a county board of education;

(viii) the governing board of a special district;

(ix) the governing body of a nonprofit corporation organized under
Chapter 67, Water Code, that provides a water supply or wastewater service, or
both, and is exempt from ad valorem taxation under Section 11.30, Tax Code;

(x) a local workforce development board created under Section
2308.253;

(xi) a nonprofit corporation that is eligible to receive funds under the
federal community services block grant program and that is authorized by this
state to serve a geographic area of the state; and

(xii) the part, section, or portion of an organization, corporation,
commission, committee, institution, or agency that spends or that is supported
in whole or in part by public funds; and

(B) does not include the judiciary.

(2) “Manipulation” means the process of modifying, reordering, or decod-
ing of information with human intervention.

(3) “Processing” means the execution of a sequence of coded instructions
by a computer producing a result.

(4) “Programming” means the process of producing a sequence of coded
instructions that can be executed by a computer.

(5) “Public funds” means funds of the state or of a governmental subdivi-
sion of the state.

(6) “Requestor” means a person who submits a request to a governmental
body for inspection or copies of public information.

§ 552.0035. Access to Information of Judiciary

(a) Access to information collected, assembled, or maintained by or for
the judiciary is governed by rules adopted by the Supreme Court of Texas or by
other applicable laws and rules.

(b) This section does not address whether information is considered to be
information collected, assembled, or maintained by or for the judiciary.

§ 552.0036. Certain Property Owners’ Associations Subject to Law

A property owners’ association is subject to this chapter in the same manner
as a governmental body if:

(1) membership in the property owners’ association is mandatory for
owners or for a defined class of owners of private real property in a defined
geographic area in a county with a population of 2.8 million or more or in a
county adjacent to a county with a population of 2.8 million or more;

(2) the property owners’ association has the power to make mandatory
special assessments for capital improvements or mandatory regular assess-
ments; and

(3) the amount of the mandatory special or regular assessments is or has
ever been based in whole or in part on the value at which the state or a local
governmental body assesses the property for purposes of ad valorem taxation
under Section 20, Article VIII, Texas Constitution.

§ 552.004. Preservation of Information

A governmental body or, for information of an elective county office, the
elected county officer, may determine a time for which information that is not
currently in use will be preserved, subject to any applicable rule or law govern-
ing the destruction and other disposition of state and local government records
or public information.

§ 552.005. Effect of Chapter on Scope of Civil Discovery

(a) This chapter does not affect the scope of civil discovery under the Texas
Rules of Civil Procedure.

(b) Exceptions from disclosure under this chapter do not create new privi-
leges from discovery.

§ 552.0055. Subpoena Duces Tecum or Discovery Request

A subpoena duces tecum or a request for discovery that is issued in compli-
ance with a statute or a rule of civil or criminal procedure is not considered to
be a request for information under this chapter.

§ 552.006. Effect of Chapter on Withholding Public Information

This chapter does not authorize the withholding of public information or
limit the availability of public information to the public, except as expressly
provided by this chapter.

§ 552.007. Voluntary Disclosure of Certain Information When Disclosure Not
Required

(a) This chapter does not prohibit a governmental body or its officer for
public information from voluntarily making part or all of its information avail-
able to the public, unless the disclosure is expressly prohibited by law or the
information is confidential under law.

(b) Public information made available under Subsection (a) must be made
available to any person.

§ 552.008. Information for Legislative Purposes

(a) This chapter does not grant authority to withhold information from
individual members, agencies, or committees of the legislature to use for leg-
islative purposes.

(b) A governmental body on request by an individual member, agency, or
committee of the legislature shall provide public information, including con-
fidential information, to the requesting member, agency, or committee for in-
spection or duplication in accordance with this chapter if the requesting mem-
ber, agency, or committee states that the public information is requested under
this chapter for legislative purposes. A governmental body, by providing public
information under this section that is confidential or otherwise excepted from
required disclosure under law, does not waive or affect the confidentiality of
the information for purposes of state or federal law or waive the right to assert
exceptions to required disclosure of the information in the future. The govern-
mental body may require the requesting individual member of the legislature,
the requesting legislative agency or committee, or the members or employees
of the requesting entity who will view or handle information that is received
under this section and that is confidential under law to sign a confidentiality
agreement that covers the information and requires that:

(1) the information not be disclosed outside the requesting entity, or
within the requesting entity for purposes other than the purpose for which it
was received;

(2) the information be labeled as confidential;
(3) the information be kept securely; or

(4) the number of copies made of the information or the notes taken
from the information that implicate the confidential nature of the information
be controlled, with all copies or notes that are not destroyed or returned to the
governmental body remaining confidential and subject to the confidentiality
agreement.

(c) This section does not affect:

(1) the right of an individual member, agency, or committee of the
legislature to obtain information from a governmental body under other law,
including under the rules of either house of the legislature;

(2) the procedures under which the information is obtained under other
law; or

(3) the use that may be made of the information obtained under other law.
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§ 552.009. Open Records Steering Committee: Advice to Commission; Electronic
Availability of Public Information

(a) The open records steering committee is composed of two representa-
tives of the attorney general’s office and:

(1) a representative of each of the following, appointed by its governing
entity:

(A) the attorney general’s office;
(B) the comptroller’s office;
(C) the Department of Public Safety;
(D) the Department of Information Resources; and
(E) the Texas State Library and Archives Commission;
(F) the Texas Building and Procurement Commission;
(2) five public members, appointed by the attorney general; and

(3) a representative of each of the following types of local governments,
appointed by the attorney general:

(A) a municipality;
(B) a county; and
(C) a school district.

(b) The representative of the attorney general designated by the attorney
general is the presiding officer of the committee. The committee shall meet
as prescribed by committee procedures or at the call of the presiding officer.

(c) The committee shall advise the attorney general regarding the of-
fice of the attorney general’s performance of its duties under Sections 552.010,
552.205,552.262, 552.269, and 552.274.

(d) The members of the committee who represent state governmental
bodies and the public members of the committee shall periodically study and
determine the types of public information for which it would be useful to the
public or cost-effective for the government if the type of information were
made available by state governmental bodies by means of the Internet or an-
other electronic format. The committee shall report its findings and recom-
mendations to the governor, the presiding officer of each house of the legisla-
ture, and the budget committee and state affairs committee of each house of
the legislature.

(e) Chapter 2110 does not apply to the size, composition, or duration of
the committee. Chapter 2110 applies to the reimbursement of a public mem-
ber’s expenses related to service on the committee. Any reimbursement of the
expenses of a member who represents a state or local governmental body may
be paid only from funds available to the state or local governmental body the
member represents.

§ 552.010. State Governmental Bodies: Fiscal and Other Information Relating to
Making Information Accessible

(a) Each state governmental body shall report to the attorney general the
information the attorney general requires regarding:

(1) the number and nature of requests for information the state govern-
mental body processes under this chapter in the period covered by the report;
and

(2) the cost to the state governmental body in that period in terms of
capital expenditures and personnel time of:

(A) responding to requests for information under this chapter; and

(B) making information available to the public by means of the Inter-
net or another electronic format.

(b) The attorney general shall design and phase in the reporting require-
ments in a way that:

(1) minimizes the reporting burden on state governmental bodies; and

(2) allows the legislature and state governmental bodies to estimate
the extent to which it is cost-effective for state government, and if possible
the extent to which it is cost-effective or useful for members of the public, to
make information available to the public by means of the Internet or another

electronic format as a supplement or alternative to publicizing the information
only in other ways or making the information available only in response to
requests made under this chapter.

(c) The attorney general shall share the information reported under this
section with the open records steering committee.

§ 552.011. Uniformity

The attorney general shall maintain uniformity in the application, opera-
tion, and interpretation of this chapter. To perform this duty, the attorney gen-
eral may prepare, distribute, and publish any materials, including detailed and
comprehensive written decisions and opinions, that relate to or are based on
this chapter.

§ 552.012. Open Records Training
(a) This section applies to an elected or appointed public official who is:
(1) a member of a multimember governmental body;

(2) the governing officer of a governmental body that is headed by a
single officer rather than by a multimember governing body; or

(3) the officer for public information of a governmental body, without
regard to whether the officer is elected or appointed to a specific term.

(b) Each public official shall complete a course of training of not less than
one and not more than two hours regarding the responsibilities of the govern-
mental body with which the official serves and its officers and employees under
this chapter not later than the 90th day after the date the public official:

(1) takes the oath of office, if the person is required to take an oath of
office to assume the person’s duties as a public official; or

(2) otherwise assumes the person’s duties as a public official, if the person
is not required to take an oath of office to assume the person’s duties.

(c) A public official may designate a public information coordinator to
satisfy the training requirements of this section for the public official if the
public information coordinator is primarily responsible for administering the
responsibilities of the public official or governmental body under this chapter.
Designation of a public information coordinator under this subsection does not
relieve a public official from the duty to comply with any other requirement of
this chapter that applies to the public official. The designated public informa-
tion coordinator shall complete the training course regarding the responsi-
bilities of the governmental body with which the coordinator serves and of its
officers and employees under this chapter not later than the 90th day after the
date the coordinator assumes the person’s duties as coordinator.

(d) The attorney general shall ensure that the training is made available.
The office of the attorney general may provide the training and may also ap-
prove any acceptable course of training offered by a governmental body or
other entity. The attorney general shall ensure that at least one course of train-
ing approved or provided by the attorney general is available on videotape or a
functionally similar and widely available medium at no cost. The training must
include instruction in:

(1) the general background of the legal requirements for open records
and public information;

(2) the applicability of this chapter to governmental bodies;

(3) procedures and requirements regarding complying with a request for
information under this chapter;

(4) the role of the attorney general under this chapter; and

(5) penalties and other consequences for failure to comply with this
chapter.

(e) The office of the attorney general or other entity providing the train-
ing shall provide a certificate of course completion to persons who complete
the training required by this section. A governmental body shall maintain and
make available for public inspection the record of its public officials’ or, if ap-
plicable, the public information coordinator’s completion of the training.

(f) Completing the required training as a public official of the governmen-
tal body satisfies the requirements of this section with regard to the public of-
ficial’s service on a committee or subcommittee of the governmental body and
the public official’s ex officio service on any other governmental body.
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(g) The training required by this section may be used to satisfy any cor-
responding training requirements concerning this chapter or open records
required by law for a public official or public information coordinator. The at-
torney general shall attempt to coordinate the training required by this section
with training required by other law to the extent practicable.

(h) A certificate of course completion is admissible as evidence in a crimi-
nal prosecution under this chapter. However, evidence that a defendant com-
pleted a course of training offered under this section is not prima facie evidence
that the defendant knowingly violated this chapter.

Subchapter B. Right of Access to Public Information

§ 552.021. Availability of Public Information

Public information is available to the public at a minimum during the nor-
mal business hours of the governmental body.

§ 552.022. Categories of Public Information; Examples

(a) Without limiting the amount or kind of information that is public in-
formation under this chapter, the following categories of information are pub-
lic information and not excepted from required disclosure under this chapter
unless they are expressly confidential under other law:

(1) a completed report, audit, evaluation, or investigation made of; for,
or by a governmental body, except as provided by Section 552.108;

(2) the name, sex, ethnicity, salary, title, and dates of employment of each
employee and officer of a governmental body;

(3) information in an account, voucher, or contract relating to the re-
ceipt or expenditure of public or other funds by a governmental body;

(4) the name of each official and the final record of voting on all proceed-
ings in a governmental body;

(5) all working papers, research material, and information used to es-
timate the need for or expenditure of public funds or taxes by a governmental
body, on completion of the estimate;

(6) the name, place of business, and the name of the municipality to
which local sales and use taxes are credited, if any, for the named person, of a
person reporting or paying sales and use taxes under Chapter 151, Tax Code;

(7) a description of an agency’ central and field organizations, including:

(A) the established places at which the public may obtain information,
submit information or requests, or obtain decisions;

(B) the employees from whom the public may obtain information,
submit information or requests, or obtain decisions;

(C) in the case of a uniformed service, the members from whom
the public may obtain information, submit information or requests, or obtain
decisions; and

(D) the methods by which the public may obtain information, submit
information or requests, or obtain decisions;

(8) a statement of the general course and method by which an agency’s
functions are channeled and determined, including the nature and require-
ments of all formal and informal policies and procedures;

(9) a rule of procedure, a description of forms available or the places at
which forms may be obtained, and instructions relating to the scope and con-
tent of all papers, reports, or examinations;

(10) a substantive rule of general applicability adopted or issued by an
agency as authorized by law, and a statement of general policy or interpretation
of general applicability formulated and adopted by an agency;

(11) each amendment, revision, or repeal of information described by
Subdivisions (7)-(10);

(12) final opinions, including concurring and dissenting opinions, and
orders issued in the adjudication of cases;

(13) a policy statement or interpretation that has been adopted or issued
by an agency;

(14) administrative staff manuals and instructions to staff that affect a
member of the public;

(15) information regarded as open to the public under an agency’s poli-
cies;

(16) information that is in a bill for attorney’s fees and that is not privi-
leged under the attorney-client privilege;

(17) information that is also contained in a public court record; and
(18) a settlement agreement to which a governmental body is a party.

(b) A court in this state may not order a governmental body or an officer
for public information to withhold from public inspection any category of pub-
lic information described by Subsection (a) or to not produce the category of
public information for inspection or duplication, unless the category of infor-
mation is expressly made confidential under other law.

§ 552.0225. Right of Access to Investment Information

(a) Under the fundamental philosophy of American government described
by Section 552.001, it is the policy of this state that investments of government
are investments of and for the people and the people are entitled to information
regarding those investments. The provisions of this section shall be liberally
construed to implement this policy.

(b) The following categories of information held by a governmental body
relating to its investments are public information and not excepted from dis-
closure under this chapter:

(1) the name of any fund or investment entity the governmental body
is or has invested in;

(2) the date that a fund or investment entity described by Subdivision
(1) was established;

(3) each date the governmental body invested in a fund or investment
entity described by Subdivision (1);

(4) the amount of money, expressed in dollars, the governmental body
has committed to a fund or investment entity;

(5) the amount of money, expressed in dollars, the governmental body
is investing or has invested in any fund or investment entity;

(6) the total amount of money, expressed in dollars, the governmental
body received from any fund or investment entity in connection with an invest-
ment;

(7) the internal rate of return or other standard used by a governmental
body in connection with each fund or investment entity it is or has invested in
and the date on which the return or other standard was calculated;

(8) the remaining value of any fund or investment entity the governmen-
tal body is or has invested in;

(9) the total amount of fees, including expenses, charges, and other
compensation, assessed against the governmental body by, or paid by the gov-
ernmental body to, any fund or investment entity or principal of any fund or
investment entity in which the governmental body is or has invested;

(10) the names of the principals responsible for managing any fund or
investment entity in which the governmental body is or has invested;

(11) each recusal filed by a member of the governing board in con-
nection with a deliberation or action of the governmental body relating to an
investment;

(12) a description of all of the types of businesses a governmental body
is or has invested in through a fund or investment entity;

(13) the minutes and audio or video recordings of each open portion of
a meeting of the governmental body at which an item described by this subsec-
tion was discussed;

(14) the governmental body’s percentage ownership interest in a fund or
investment entity the governmental body is or has invested in;

(15) any annual ethics disclosure report submitted to the governmental
body by a fund or investment entity the governmental body is or has invested
in; and
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(16) the cash-on-cash return realized by the governmental body for a
fund or investment entity the governmental body is or has invested in.

(c) This section does not apply to the Texas Mutual Insurance Company
or a successor to the company.

(d) This section does not apply to a private investment fund’s investment
in restricted securities, as defined in Section 552.143.

§ 552.023. Special Right of Access to Confidential Information

(a) A person or a person’s authorized representative has a special right of
access, beyond the right of the general public, to information held by a gov-
ernmental body that relates to the person and that is protected from public
disclosure by laws intended to protect that person’s privacy interests.

(b) A governmental body may not deny access to information to the
person, or the person’s representative, to whom the information relates on the
grounds that the information is considered confidential by privacy principles
under this chapter but may assert as grounds for denial of access other provi-
sions of this chapter or other law that are not intended to protect the person’s
privacy interests.

(c) A release of information under Subsections (a) and (b) is not an offense
under Section 552.352.

(d) A person who receives information under this section may disclose
the information to others only to the extent consistent with the authorized
purposes for which consent to release the information was obtained.

(e) Access to information under this section shall be provided in the man-
ner prescribed by Sections 552.229 and 552.307.

§ 552.024. Electing to Disclose Address and “Ielephone Number

(a) Each employee or official of a governmental body and each former em-
ployee or official of a governmental body shall choose whether to allow public
access to the information in the custody of the governmental body that relates
to the person’s home address, home telephone number, or social security num-
ber, or that reveals whether the person has family members.

(b) Each employee and official and each former employee and official shall
state that person’s choice under Subsection (a) to the main personnel officer of
the governmental body in a signed writing not later than the 14th day after the
date on which:

(1) the employee begins employment with the governmental body;
(2) the official is elected or appointed; or

(3) the former employee or official ends service with the governmental
body.

(c) If the employee or official or former employee or official chooses not
to allow public access to the information, the information is protected under
Subchapter C.

(d) If an employee or official or a former employee or official fails to state
the person’s choice within the period established by this section, the informa-
tion is subject to public access.

(e) An employee or official or former employee or official of a govern-
mental body who wishes to close or open public access to the information may
request in writing that the main personnel officer of the governmental body
close or open access.

(H) This section does not apply to a person to whom Section 552.1175
applies.

§ 552.025. Tax Rulings and Opinions

(a) A governmental body with taxing authority that issues a written deter-
mination letter, technical advice memorandum, or ruling that concerns a tax
matter shall index the letter, memorandum, or ruling by subject matter.

(b) On request, the governmental body shall make the index prepared
under Subsection (a) and the document itself available to the public, subject to
the provisions of this chapter.

(c) Subchapter C does not authorize withholding from the public or lim-
iting the availability to the public of a written determination letter, technical
advice memorandum, or ruling that concerns a tax matter and that is issued by
a governmental body with taxing authority.

§ 552.026. Education Records

"This chapter does not require the release of information contained in educa-
tion records of an educational agency or institution, except in conformity with
the Family Educational Rights and Privacy Act of 1974, Sec. 513, Pub. L. No.
93-380, 20 U.S.C. Sec. 1232g.

§ 552.027. Exception: Information Available Commercially; Resource Material

(a) A governmental body is not required under this chapter to allow the
inspection of or to provide a copy of information in a commercial book or pub-
lication purchased or acquired by the governmental body for research purposes
if the book or publication is commercially available to the public.

(b) Although information in a book or publication may be made available
to the public as a resource material, such as a library book, a governmental
body is not required to make a copy of the information in response to a request
for public information.

(c) A governmental body shall allow the inspection of information in a
book or publication that is made part of, incorporated into, or referred to in a
rule or policy of a governmental body.

§ 552.028. Request for Information From Incarcerated Individual

(a) A governmental body is not required to accept or comply with a request
for information from:

(1) an individual who is imprisoned or confined in a correctional facil-
ity; or
(2) an agent of that individual, other than that individual’s attorney

when the attorney is requesting information that is subject to disclosure under
this chapter.

(b) This section does not prohibit a governmental body from disclosing to
an individual described by Subsection (a)(1), or that individual’s agent, informa-
tion held by the governmental body pertaining to that individual.

(¢) In this section, “correctional facility” means:
(1) a secure correctional facility, as defined by Section 1.07, Penal Code;

(2) a secure correctional facility and a secure detention facility, as defined
by Section 51.02, Family Code; and

(3) a place designated by the law of this state, another state, or the fed-
eral government for the confinement of a person arrested for, charged with, or
convicted of a criminal offense.

§ 552.029. Right of Access to Certain Information Relating to Inmate of Depart-
ment of Criminal Fustice

Notwithstanding Section 508.313 or 552.134, the following information
about an inmate who is confined in a facility operated by or under a contract
with the Texas Department of Criminal Justice is subject to required disclosure
under Section 552.021:

(1) the inmate’s name, identification number, age, birthplace, department
photograph, physical description, or general state of health or the nature of an
injury to or critical illness suffered by the inmate;

(2) the inmate’s assigned unit or the date on which the unit received the
inmate, unless disclosure of the information would violate federal law relating
to the confidentiality of substance abuse treatment;

(3) the offense for which the inmate was convicted or the judgment and
sentence for that offense;

(4) the county and court in which the inmate was convicted,;

(5) the inmate’s earliest or latest possible release dates;
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(6) the inmate’s parole date or earliest possible parole date;

(7) any prior confinement of the inmate by the Texas Department of
Criminal Justice or its predecessor; or

(8) basic information regarding the death of an inmate in custody, an
incident involving the use of force, or an alleged crime involving the inmate.

Subchapter C. Information Excepted from Required Disclosure

§ 552.101. Exception: Confidential Information

Information is excepted from the requirements of Section 552.021 if it is
information considered to be confidential by law, either constitutional, statu-
tory, or by judicial decision.

§ 552.102. Exception: Personnel Information

(a) Information is excepted from the requirements of Section 552.021 if
it is information in a personnel file, the disclosure of which would constitute
a clearly unwarranted invasion of personal privacy, except that all information
in the personnel file of an employee of a governmental body is to be made
available to that employee or the employee’s designated representative as pub-
lic information is made available under this chapter. The exception to public
disclosure created by this subsection is in addition to any exception created by
Section 552.024. Public access to personnel information covered by Section
552.024 is denied to the extent provided by that section.

(b) Information is excepted from the requirements of Section 552.021
if it is a transcript from an institution of higher education maintained in the
personnel file of a professional public school employee, except that this section
does not exempt from disclosure the degree obtained or the curriculum on a
transcript in the personnel file of the employee.

§ 552.103. Exception: Litigation or Settlement Negotiations Involving the State
or a Political Subdivision

(a) Information is excepted from the requirements of Section 552.021 if
it is information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the person’s
office or employment, is or may be a party.

(b) For purposes of this section, the state or a political subdivision is
considered to be a party to litigation of a criminal nature until the applicable
statute of limitations has expired or until the defendant has exhausted all appel-
late and postconviction remedies in state and federal court.

(c) Information relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disclosure under
Subsection (a) only if the litigation is pending or reasonably anticipated on the
date that the requestor applies to the officer for public information for access
to or duplication of the information.

§ 552.104. Exception: Information Related to Competition or Bidding

(a) Information is excepted from the requirements of Section 552.021 if it
is information that, if released, would give advantage to a competitor or bidder.

(b) The requirement of Section 552.022 that a category of information
listed under Section 552.022(a) is public information and not excepted from
required disclosure under this chapter unless expressly confidential under law
does not apply to information that is excepted from required disclosure under
this section.

§ 552.105. Exception: Information Related to Location or Price of Property

Information is excepted from the requirements of Section 552.021 if it is
information relating to:

(1) the location of real or personal property for a public purpose prior to
public announcement of the project; or

(2) appraisals or purchase price of real or personal property for a public
purpose prior to the formal award of contracts for the property.

§ 552.106. Exception: Certain Legislative Documents

(a) A draft or working paper involved in the preparation of proposed leg-
islation is excepted from the requirements of Section 552.021.

(b) An internal bill analysis or working paper prepared by the governor’s
office for the purpose of evaluating proposed legislation is excepted from the
requirements of Section 552.021.

§ 552.107. Exception: Certain Legal Matters
Information is excepted from the requirements of Section 552.021 if:

(1) itis information that the attorney general or an attorney of a political
subdivision is prohibited from disclosing because of a duty to the client under
the Texas Rules of Evidence or the Texas Disciplinary Rules of Professional
Conduct; or

(2) a court by order has prohibited disclosure of the information.

§ 552.108. Exception: Certain Law Enforcement, Corrections, and Prosecutorial
Information.

(a) Information held by a law enforcement agency or prosecutor that deals
with the detection, investigation, or prosecution of crime is excepted from the
requirements of Section 552.021 if:

(1) release of the information would interfere with the detection, inves-
tigation, or prosecution of crime;

(2) it is information that deals with the detection, investigation, or
prosecution of crime only in relation to an investigation that did not result in
conviction or deferred adjudication;

(3) it is information relating to a threat against a peace officer or deten-
tion officer collected or disseminated under Section 411.048; or

(4) it is information that:

(A) is prepared by an attorney representing the state in anticipation
of or in the course of preparing for criminal litigation; or

(B) reflects the mental impressions or legal reasoning of an attorney
representing the state.

(b) An internal record or notation of a law enforcement agency or prosecu-
tor that is maintained for internal use in matters relating to law enforcement or
prosecution is excepted from the requirements of Section 552.021 if:

(1) release of the internal record or notation would interfere with law
enforcement or prosecution;

(2) the internal record or notation relates to law enforcement only in
relation to an investigation that did not result in conviction or deferred adju-
dication; or

(3) the internal record or notation:

(A) is prepared by an attorney representing the state in anticipation
of or in the course of preparing for criminal litigation; or

(B) reflects the mental impressions or legal reasoning of an attorney
representing the state.

(c) This section does not except from the requirements of Section 552.021
information that is basic information about an arrested person, an arrest, or a
crime.

§ 552.109. Exception: Certain Private Communications of an Elected Office Holder

Private correspondence or communications of an elected office holder relat-
ing to matters the disclosure of which would constitute an invasion of privacy
are excepted from the requirements of Section 552.021.
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§ 552.110. Exception: Trade Secrets; Certain Commercial or Financial Informa-
tion

(a) A trade secret obtained from a person and privileged or confidential
by statute or judicial decision is excepted from the requirements of Section
552.021.

(b) Commercial or financial information for which it is demonstrated
based on specific factual evidence that disclosure would cause substantial com-
petitive harm to the person from whom the information was obtained is ex-
cepted from the requirements of Section 552.021.

§ 552.111. Exception: Agency Memoranda

An interagency or intraagency memorandum or letter that would not be
available by law to a party in litigation with the agency is excepted from the
requirements of Section 552.021.

§ 552.112. Exception: Certain Information Relating to Regulation of Financial
Institutions or Securities

(a) Information is excepted from the requirements of Section 552.021 if it
is information contained in or relating to examination, operating, or condition
reports prepared by or for an agency responsible for the regulation or supervi-
sion of financial institutions or securities, or both.

(b) In this section, “securities” has the meaning assigned by The Securities
Act (Article 581-1 et seq., Vernon’s Texas Civil Statutes).

(c) Information is excepted from the requirements of Section 552.021 if it
is information submitted by an individual or other entity to the Texas Legisla-
tive Council, or to any state agency or department overseen by the Finance
Commission of Texas and the information has been or will be sent to the Texas
Legislative Council, for the purpose of performing a statistical or demographic
analysis of information subject to Section 323.020. However, this subsection
does not except from the requirements of Section 552.021 information that
does not identify or tend to identify an individual or other entity and that is
subject to required public disclosure under Section 323.020(e).

§ 552.113. Exception: Geological or Geophysical Information

(a) Information is excepted from the requirements of Section 552.021 if
it is:
(1) an electric log confidential under Subchapter M, Chapter 91, Natu-
ral Resources Code;

(2) geological or geophysical information or data, including maps con-
cerning wells, except information filed in connection with an application or
proceeding before an agency; or

(3) confidential under Subsections (c) through (f).

(b) Information that is shown to or examined by an employee of the Gen-
eral Land Office, but not retained in the land office, is not considered to be
filed with the land office.

(c) In this section:

(1) “Confidential material” includes all well logs, geological, geophysi-
cal, geochemical, and other similar data, including maps and other interpreta-
tions of the material filed in the General Land Office:

(A) in connection with any administrative application or proceeding
before the land commissioner, the school land board, any board for lease, or the
commissioner’s or board’s staff; or

(B) in compliance with the requirements of any law, rule, lease, or
agreement.

(2) “Basic electric logs” has the same meaning as it has in Chapter 91,
Natural Resources Code.

(3) “Administrative applications” and “administrative proceedings”
include applications for pooling or unitization, review of shut-in royalty pay-
ments, review of leases or other agreements to determine their validity, review
of any plan of operations, review of the obligation to drill offset wells, or an
application to pay compensatory royalty.

(d) Confidential material, except basic electric logs, filed in the General
Land Office on or after September 1, 1985, is public information and is avail-
able to the public under Section 552.021 on and after the later of:

(1) five years from the filing date of the confidential material; or

(2) one year from the expiration, termination, or forfeiture of the lease
in connection with which the confidential material was filed.

(e) Basic electric logs filed in the General Land Office on or after Sep-
tember 1, 1985, are either public information or confidential material to the
same extent and for the same periods provided for the same logs by Chapter
91, Natural Resources Code. A person may request that a basic electric log that
has been filed in the General Land Office be made confidential by filing with
the land office a copy of the written request for confidentiality made to the
Railroad Commission of Texas for the same log.

(f) The following are public information:

(1) basic electric logs filed in the General Land Office before September
1, 1985; and

(2) confidential material, except basic electric logs, filed in the General
Land Office before September 1, 1985, provided, that Subsection (d) governs
the disclosure of that confidential material filed in connection with a lease that
is a valid and subsisting lease on September 1, 1995.

(g) Confidential material may be disclosed at any time if the person filing
the material, or the person’s successor in interest in the lease in connection
with which the confidential material was filed, consents in writing to its release.
A party consenting to the disclosure of confidential material may restrict the
manner of disclosure and the person or persons to whom the disclosure may
be made.

(h) Notwithstanding the confidential nature of the material described
in this section, the material may be used by the General Land Office in the
enforcement, by administrative proceeding or litigation, of the laws governing
the sale and lease of public lands and minerals, the regulations of the land of-
fice, the school land board, or of any board for lease, or the terms of any lease,
pooling or unitization agreement, or any other agreement or grant.

(i) An administrative hearings officer may order that confidential mate-
rial introduced in an administrative proceeding remain confidential until the
proceeding is finally concluded, or for the period provided in Subsection (d),
whichever is later.

(j) Confidential material examined by an administrative hearings officer
during the course of an administrative proceeding for the purpose of deter-
mining its admissibility as evidence shall not be considered to have been filed
in the General Land Office to the extent that the confidential material is not
introduced into evidence at the proceeding.

(k) This section does not prevent a person from asserting that any con-
fidential material is exempt from disclosure as a trade secret or commercial
information under Section 552.110 or under any other basis permitted by law.

§ 552.114. Exception: Student Records

(a) Information is excepted from the requirements of Section 552.021 if it
is information in a student record at an educational institution funded wholly
or partly by state revenue.

(b) A record under Subsection (a) shall be made available on the request of:
(1) educational institution personnel;

(2) the student involved or the student’s parent, legal guardian, or
spouse; or

(3) a person conducting a child abuse investigation required by Subchap-
ter D, Chapter 261, Family Code.

§ 552.115. Exception: Birth and Death Records

(a) A birth or death record maintained by the bureau of vital statistics of
the Texas Department of Health or a local registration official is excepted from
the requirements of Section 552.021, except that:

(1) a birth record is public information and available to the public on
and after the 75th anniversary of the date of birth as shown on the record filed
with the bureau of vital statistics or local registration official;
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(2) a death record is public information and available to the public on
and after the 25th anniversary of the date of death as shown on the record filed
with the bureau of vital statistics or local registration official;

(3) a general birth index or a general death index established or main-
tained by the bureau of vital statistics or a local registration official is public
information and available to the public to the extent the index relates to a birth
record or death record that is public information and available to the public
under Subdivision (1) or (2);

(4) a summary birth index or a summary death index prepared or main-
tained by the bureau of vital statistics or a local registration official is public
information and available to the public; and

(5) a birth or death record is available to the chief executive officer of a
home-rule municipality or the officer’s designee if:

(A) the record is used only to identify a property owner or other
person to whom the municipality is required to give notice when enforcing a
state statute or an ordinance;

(B) the municipality has exercised due diligence in the manner de-
scribed by Section 54.035(e), Local Government Code, to identify the person;
and

(C) the officer or designee signs a confidentiality agreement that
requires that:

(i) the information not be disclosed outside the office of the officer
or designee, or within the office for a purpose other than the purpose described
by Paragraph (A);

(ii) the information be labeled as confidential;
(iii) the information be kept securely; and

(iv) the number of copies made of the information or the notes taken
from the information that implicate the confidential nature of the information
be controlled, with all copies or notes that are not destroyed or returned re-
maining confidential and subject to the confidentiality agreement.

(b) Notwithstanding Subsection (a), a general birth index or a summary
birth index is not public information and is not available to the public if:

(1) the fact of an adoption or paternity determination can be revealed
by the index; or

(2) the index contains specific identifying information relating to the
parents of a child who is the subject of an adoption placement.

(c) Subsection (a)(1) does not apply to the microfilming agreement entered
into by the Genealogical Society of Utah, a nonprofit corporation organized
under the laws of the State of Utah, and the Archives and Information Services
Division of the Texas State Library and Archives Commission.

(d) For the purposes of fulfilling the terms of the agreement in Subsection
(c), the Genealogical Society of Utah shall have access to birth records on and
after the 50th anniversary of the date of birth as shown on the record filed with
the bureau of vital statistics or local registration official, but such birth records
shall not be made available to the public until the 75th anniversary of the date
of birth as shown on the record.

§ 552.116. Exception: Audit Working Papers

(a) An audit working paper of an audit of the state auditor or the auditor of
a state agency, an institution of higher education as defined by Section 61.003,
Education Code, a county, a municipality, or a joint board operating under
Section 22.074, Transportation Code, is excepted from the requirements of
Section 552.021. If information in an audit working paper is also maintained
in another record, that other record is not excepted from the requirements of
Section 552.021 by this section.

(b) In this section:

(1) “Audit” means an audit authorized or required by a statute of this
state or the United States, the charter or an ordinance of a municipality, an
order of the commissioners court of a county, or a resolution or other action of
a joint board described by Subsection (a) and includes an investigation.

(2) “Audit working paper” includes all information, documentary or
otherwise, prepared or maintained in conducting an audit or preparing an audit
report, including:

(A) intra-agency and interagency communications; and

(B) drafts of the audit report or portions of those drafts.

§ 552.117. Exception: Certain Addresses, ‘Telephone Numbers, Social Security
Numbers, and Personal Family Informations

(a) Information is excepted from the requirements of Section 552.021 if
it is information that relates to the home address, home telephone number,
or social security number of the following person or that reveals whether the
person has family members:

(1) a current or former official or employee of a governmental body,
except as otherwise provided by Section 552.024;

(2) a peace officer as defined by Article 2.12, Code of Criminal Pro-
cedure, or a security officer commissioned under Section 51.212, Education
Code, regardless of whether the officer complies with Section 552.024 or
552.1175, as applicable;

(3) a current or former employee of the Texas Department of Criminal
Justice or of the predecessor in function of the department or any division of
the department, regardless of whether the current or former employee com-
plies with Section 552.1175;

(4) a peace officer as defined by Article 2.12, Code of Criminal Proce-
dure, or other law, a reserve law enforcement officer, a commissioned deputy
game warden, or a corrections officer in a municipal, county, or state penal
institution in this state who was killed in the line of duty, regardless of whether
the deceased complied with Section 552.024 or 552.1175; or

(5) a commissioned security officer as defined by Section 1702.002,
Occupations Code, regardless of whether the officer complies with Section
552.024 or 552.1175, as applicable.

(b) All documents filed with a county clerk and all documents filed with a
district clerk are exempt from this section.

§ 552.1175. Confidentiality of Addresses, Telephone Numbers, Social Security
Numbers, and Personal Family Information of Peace Officers, County Jailers, Security
Officers, and Employees of the Texas Department of Criminal Justice or a Prosecutor’s
Office

(a) This section applies only to:

(1) peace officers as defined by Article 2.12, Code of Criminal Proce-
dure;

(2) county jailers as defined by Section 1701.001, Occupations Code;

(3) current or former employees of the Texas Department of Criminal
Justice or of the predecessor in function of the department or any division of
the department;

(4) commissioned security officers as defined by Section 1702.002, Oc-
cupations Code; and

(5) employees of a district attorney, criminal district attorney, or county
or municipal attorney whose jurisdiction includes any criminal law or child
protective services matters.

(b) Information that relates to the home address, home telephone number,
or social security number of an individual to whom this section applies, or that
reveals whether the individual has family members is confidential and may not
be disclosed to the public under this chapter if the individual to whom the
information relates:

(1) chooses to restrict public access to the information; and

(2) notifies the governmental body of the individual’s choice on a
form provided by the governmental body, accompanied by evidence of the in-
dividual’s status.

(c) A choice made under Subsection (b) remains valid until rescinded in
writing by the individual.

(d) This section does not apply to information in the tax appraisal records
of an appraisal district to which Section 25.025, Tax Code, applies.

(e) All documents filed with a county clerk and all documents filed with a
district clerk are exempt from this section.
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§ 552.118. Exception: Official Prescription Form
Information is excepted from the requirements of Section 552.021 if it is:

(1) information on or derived from an official prescription form filed with
the director of the Department of Public Safety under Section 481. 075, Health
and Safety Code; or

(2) other information collected under Section 481.075 of that code.

§ 552.119. Exception: Photograph of Peace Officer

(a) A photograph that depicts a peace officer as defined by Article 2.12,
Code of Criminal Procedure, the release of which would endanger the life
or physical safety of the officer, is excepted from the requirements of Section
552.021 unless:

(1) the officer is under indictment or charged with an offense by infor-
mation;

(2) the officer is a party in a civil service hearing or a case in arbitra-
tion; or

(3) the photograph is introduced as evidence in a judicial proceeding.

(b) A photograph excepted from disclosure under Subsection (a) may be
made public only if the peace officer gives written consent to the disclosure.

§ 552.120. Exception: Certain Rare Books and Original Manuscripts

A rare book or original manuscript that was not created or maintained in the
conduct of official business of a governmental body and that is held by a private
or public archival and manuscript repository for the purpose of historical re-
search is excepted from the requirements of Section 552.021.

§ 552.121. Exception: Certain Documents Held for Historical Research

An oral history interview, personal paper, unpublished letter, or organiza-
tional record of a nongovernmental entity that was not created or maintained
in the conduct of official business of a governmental body and that is held by a
private or public archival and manuscript repository for the purpose of histori-
cal research is excepted from the requirements of Section 552.021 to the extent
that the archival and manuscript repository and the donor of the interview,
paper, letter, or record agree to limit disclosure of the item.

§ 552.122. Exception: Test Items

(a) A test item developed by an educational institution that is funded
wholly or in part by state revenue is excepted from the requirements of Section
552.021.

(b) A test item developed by a licensing agency or governmental body is
excepted from the requirements of Section 552.021.

§ 552.123. Exception: Name of Applicant for Chief Executive Officer of Institution
of Higher Education

The name of an applicant for the position of chief executive officer of an
institution of higher education is excepted from the requirements of Section
552.021, except that the governing body of the institution must give public
notice of the name or names of the finalists being considered for the position
at least 21 days before the date of the meeting at which final action or vote is to
be taken on the employment of the person.

§ 552.1235. Exception: dentity of Private Donor to Institution of Higher Educa-
tion

(a) The name or other information that would tend to disclose the identity
of a person, other than a governmental body, who makes a gift, grant, or dona-
tion of money or property to an institution of higher education or to another
person with the intent that the money or property be transferred to an institu-
tion of higher education is excepted from the requirements of Section 552.021.

(b) Subsection (a) does not except from required disclosure other informa-

tion relating to gifts, grants, and donations described by Subsection (a), includ-
ing the amount or value of an individual gift, grant, or donation.

(c) In this section, “institution of higher education” has the meaning as-
signed by Section 61.003, Education Code.

§ 552.124. Exception: Records of Library or Library System

(a) A record of a library or library system, supported in whole or in part by
public funds, that identifies or serves to identify a person who requested, ob-
tained, or used a library material or service is excepted from the requirements
of Section 552.021 unless the record is disclosed:

(1) because the library or library system determines that disclosure is
reasonably necessary for the operation of the library or library system and the
record is not confidential under other state or federal law;

(2) under Section 552.023; or

(3) to a law enforcement agency or a prosecutor under a court order or
subpoena obtained after a showing to a district court that:

(A) disclosure of the record is necessary to protect the public safety; or

(B) the record is evidence of an offense or constitutes evidence that a
particular person committed an offense.

(b) A record of a library or library system that is excepted from required
disclosure under this section is confidential.

§ 552.125. Exception: Certain Audits

Any documents or information privileged under the Texas Environmental,
Health, and Safety Audit Privilege Act are excepted from the requirements of
Section 552.021.

§ 552.126. Exception: Name of Applicant for Superintendent of Public School Dis-
trict

The name of an applicant for the position of superintendent of a public
school district is excepted from the requirements of Section 552.021, except
that the board of trustees must give public notice of the name or names of the
finalists being considered for the position at least 21 days before the date of
the meeting at which a final action or vote is to be taken on the employment
of the person.

§ 552.127. Exception: Personal Information Relating to Participants in Neighbor-
hood Crime Watch Organization

(a) Information is excepted from the requirements of Section 552.021 if
the information identifies a person as a participant in a neighborhood crime
watch organization and relates to the name, home address, business address,
home telephone number, or business telephone number of the person.

(b) In this section, “neighborhood crime watch organization” means a
group of residents of a neighborhood or part of a neighborhood that is formed
in affiliation or association with a law enforcement agency in this state to ob-
serve activities within the neighborhood or part of a neighborhood and to take
other actions intended to reduce crime in that area.

§ 552.128. Exception: Certain Information Submitted by Potential Vendor or Con-
tractor

(a) Information submitted by a potential vendor or contractor to a govern-
mental body in connection with an application for certification as a historically
underutilized or disadvantaged business under a local, state, or federal certifica-
tion program is excepted from the requirements of Section 552.021, except as
provided by this section.

(b) Notwithstanding Section 552.007 and except as provided by Subsec-
tion (c), the information may be disclosed only:

(1) to a state or local governmental entity in this state, and the state or
local governmental entity may use the information only:

(A) for purposes related to verifying an applicant’s status as a histori-
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cally underutilized or disadvantaged business; or

(B) for the purpose of conducting a study of a public purchasing pro-
gram established under state law for historically underutilized or disadvantaged
businesses; or

(2) with the express written permission of the applicant or the applicant’s
agent.

(c) Information submitted by a vendor or contractor or a potential vendor
or contractor to a governmental body in connection with a specific proposed
contractual relationship, a specific contract, or an application to be placed on a
bidders list, including information that may also have been submitted in con-
nection with an application for certification as a historically underutilized or
disadvantaged business, is subject to required disclosure, excepted from re-
quired disclosure, or confidential in accordance with other law.

§ 552.129. Motor Vebicle Inspection Information

A record created during a motor vehicle emissions inspection under Sub-
chapter E, Chapter 548, Transportation Code, that relates to an individual ve-
hicle or owner of an individual vehicle is excepted from the requirements of
Section 552.021.

§ 552.130. Exception: Motor Vehicle Records

(a) Information is excepted from the requirements of Section 552.021 if
the information relates to:

(1) a motor vehicle operator’s or driver’s license or permit issued by an
agency of this state;

(2) a motor vehicle title or registration issued by an agency of this state; or

(3) a personal identification document issued by an agency of this state
or a local agency authorized to issue an identification document.

(b) Information described by Subsection (a) may be released only if, and in
the manner, authorized by Chapter 730, Transportation Code.

§ 552.131. Exception: Economic Development Information

(a) Information is excepted from the requirements of Section 552.021
if the information relates to economic development negotiations involving a
governmental body and a business prospect that the governmental body seeks
to have locate, stay, or expand in or near the territory of the governmental body
and the information relates to:

(1) a trade secret of the business prospect; or

(2) commercial or financial information for which it is demonstrated
based on specific factual evidence that disclosure would cause substantial com-
petitive harm to the person from whom the information was obtained.

(b) Unless and until an agreement is made with the business prospect,
information about a financial or other incentive being offered to the business
prospect by the governmental body or by another person is excepted from the
requirements of Section 552.021.

(c) After an agreement is made with the business prospect, this section
does not except from the requirements of Section 552.021 information about a
financial or other incentive being offered to the business prospect:

(1) by the governmental body; or

(2) by another person, if the financial or other incentive may directly
or indirectly result in the expenditure of public funds by a governmental body
or a reduction in revenue received by a governmental body from any source.

§ 552.132. Exception: Crime Victim Information

(a) Except as provided by Subsection (f), in this section, “crime victim”
means a victim under Subchapter B, Chapter 56, Code of Criminal Procedure,
who has filed an application for compensation under that subchapter.

(b) A crime victim may elect whether to allow public access to informa-
tion held by the crime victim’s compensation division of the attorney general’s
office that relates to:

(1) the name, social security number, address, or telephone number of
the crime victim; or

(2) any other information the disclosure of which would identify or tend
to identify the crime victim.

(c) An election under Subsection (b) must be:

(1) made in writing on a form developed by the attorney general for that
purpose and signed by the crime victim; and

(2) filed with the crime victims’ compensation division before the third
anniversary of the date that the crime victim filed the application for compen-
sation.

(d) If the crime victim elects not to allow public access to the information,
the information is excepted from the requirements of Section 552.021. If the
crime victim does not make an election under Subsection (b) or (f) or elects to
allow public access to the information, the information is not excepted from
the requirements of Section 552.021 unless the information is made confiden-
tial or excepted from those requirements by another law.

(e) If the crime victim is awarded compensation under Section 56.34, Code
of Criminal Procedure, as of the date of the award of compensation, the name
of the crime victim and the amount of compensation awarded to that victim
are public information and are not excepted from the requirements of Section
552.021.

(f) An employee of a governmental body who is also a crime victim under
Subchapter B, Chapter 56, Code of Criminal Procedure, regardless of whether
the employee has filed an application for compensation under that subchapter,
may elect whether to allow public access to information held by the attorney
general’s office or other governmental body that would identify or tend to iden-
tify the crime victim, including a photograph or other visual representation
of the victim. An election under this subsection must be made in writing on
a form developed by the governmental body, be signed by the employee, and
be filed with the governmental body before the third anniversary of the latest
to occur of one of the following: (1) the date the crime was committed; (2) the
date employment begins; or (3) the date the governmental body develops the
form and provides it to employees. If the employee fails to make an election,
the identifying information is excepted from disclosure until the third anniver-
sary of the date the crime was committed. In case of disability, impairment, or
other incapacity of the employee, the election may be made by the guardian of
the employee or former employee.

§ 552.1325. Crime Victim Impact Statement: Certain Information Confidential
(a) In this section:

(1) “Crime victim” means a person who is a victim as defined by Article
56.32, Code of Criminal Procedure.

(2) “Victim impact statement” means a victim impact statement under
Article 56.03, Code of Criminal Procedure.

(b) The following information that is held by a governmental body or filed
with a court and that is contained in a victim impact statement or was submit-
ted for purposes of preparing a victim impact statement is confidential:

(1) the name, social security number, address, and telephone number
of a crime victim; and

(2) any other information the disclosure of which would identify or tend
to identify the crime victim.

§ 552.133. Exception: Public Power Utility Competitive Matters
(a) In this section:

(1) “Public power utility” means an entity providing electric or gas util-
ity services that is subject to the provisions of this chapter.

(2) “Public power utility governing body” means the board of trustees
or other applicable governing body, including a city council, of a public power
utility.

(3) “Competitive matter” means a utility-related matter that the public
power utility governing body in good faith determines by a vote under this sec-
tion is related to the public power utility’s competitive activity, including com-
mercial information, and would, if disclosed, give advantage to competitors
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or prospective competitors but may not be deemed to include the following
categories of information:

(A) information relating to the provision of distribution access service,
including the terms and conditions of the service and the rates charged for
the service but not including information concerning utility-related services or
products that are competitive;

(B) information relating to the provision of transmission service that
is required to be filed with the Public Utility Commission of Texas, subject to
any confidentiality provided for under the rules of the commission;

(C) information for the distribution system pertaining to reliability
and continuity of service, to the extent not security-sensitive, that relates to
emergency management, identification of critical loads such as hospitals and
police, records of interruption, and distribution feeder standards;

(D) any substantive rule of general applicability regarding service of-
ferings, service regulation, customer protections, or customer service adopted
by the public power utility as authorized by law;

(E) aggregate information reflecting receipts or expenditures of funds
of the public power utility, of the type that would be included in audited finan-
cial statements;

(F) information relating to equal employment opportunities for mi-
nority groups, as filed with local, state, or federal agencies;

(G) information relating to the public power utility’s performance in
contracting with minority business entities;

(H) information relating to nuclear decommissioning trust agree-
ments, of the type required to be included in audited financial statements;

(D) information relating to the amount and timing of any transfer to
an owning city’s general fund;

(J) information relating to environmental compliance as required to
be filed with any local, state, or national environmental authority, subject to any
confidentiality provided under the rules of those authorities;

(K) names of public officers of the public power utility and the voting
records of those officers for all matters other than those within the scope of a
competitive resolution provided for by this section;

(L) a description of the public power utility’s central and field orga-
nization, including the established places at which the public may obtain infor-
mation, submit information and requests, or obtain decisions and the identi-
fication of employees from whom the public may obtain information, submit
information or requests, or obtain decisions; or

(M) information identifying the general course and method by which
the public power utility’s functions are channeled and determined, including
the nature and requirements of all formal and informal policies and procedures.

(b) Information or records are excepted from the requirements of Section
552.021 if the information or records are reasonably related to a competitive
matter, as defined in this section. Excepted information or records include the
text of any resolution of the public power utility governing body determining
which issues, activities, or matters constitute competitive matters. Information
or records of a municipally owned utility that are reasonably related to a com-
petitive matter are not subject to disclosure under this chapter, whether or
not, under the Utilities Code, the municipally owned utility has adopted cus-
tomer choice or serves in a multiply certificated service area. This section does
not limit the right of a public power utility governing body to withhold from
disclosure information deemed to be within the scope of any other exception
provided for in this chapter, subject to the provisions of this chapter.

(c) In connection with any request for an opinion of the attorney general
under Section 552.301 with respect to information alleged to fall under this
exception, in rendering a written opinion under Section 552.306 the attorney
general shall find the requested information to be outside the scope of this
exception only if the attorney general determines, based on the information
provided in connection with the request:

(1) that the public power utility governing body has failed to act in good
faith in making the determination that the issue, matter, or activity in question
is a competitive matter; or

(2) that the information or records sought to be withheld are not reason-
ably related to a competitive matter.

(d) The requirement of Section 552.022 that a category of information
listed under Section 552.022(a) is public information and not excepted from
required disclosure under this chapter unless expressly confidential under law

does not apply to information that is excepted from required disclosure under
this section.

§ 552.134. Exception: Certain Information Relating to Inmate of Department of
Criminal Fustice

(a) Except as provided by Subsection (b) or by Section 552.029, informa-
tion obtained or maintained by the Texas Department of Criminal Justice is
excepted from the requirements of Section 552.021 if it is information about
an inmate who is confined in a facility operated by or under a contract with the
department.

(b) Subsection (a) does not apply to:

(1) statistical or other aggregated information relating to inmates con-
fined in one or more facilities operated by or under a contract with the depart-
ment; or

(2) information about an inmate sentenced to death.

(c) This section does not affect whether information is considered confi-
dendal or privileged under Section 508.313.

(d) A release of information described by Subsection (a) to an eligible en-
tity, as defined by Section 508.313(d), for a purpose related to law enforcement,
prosecution, corrections, clemency, or treatment is not considered a release of
information to the public for purposes of Section 552.007 and does not waive
the right to assert in the future that the information is excepted from required
disclosure under this section or other law.

§ 552.135. Exception: Certain Information Held by School District

(a) “Informer” means a student or a former student or an employee or
former employee of a school district who has furnished a report of another per-
son’s possible violation of criminal, civil, or regulatory law to the school district
or the proper regulatory enforcement authority.

(b) An informer’s name or information that would substantially reveal the
identity of an informer is excepted from the requirements of Section 552.021.

(c) Subsection (b) does not apply:

(1) if the informer is a student or former student, and the student or for-
mer student, or the legal guardian, or spouse of the student or former student
consents to disclosure of the student’s or former student’s name; or

(2) if the informer is an employee or former employee who consents to
disclosure of the employee’s or former employee’s name; or

(3) if the informer planned, initiated, or participated in the possible
violation.

(d) Information excepted under Subsection (b) may be made available to
a law enforcement agency or prosecutor for official purposes of the agency or
prosecutor upon proper request made in compliance with applicable law and
procedure.

(e) This section does not infringe on or impair the confidentiality of in-
formation considered to be confidential by law, whether it be constitutional,
statutory, or by judicial decision, including information excepted from the re-
quirements of Section 552.021.

§ 552.136. Confidentiality of Credit Card, Debit Card, Charge Card, and Access
Device Numbers

(a) In this section, “access device” means a card, plate, code, account num-
ber, personal identification number, electronic serial number, mobile identifi-
cation number, or other telecommunications service, equipment, or instrument
identifier or means of account access that alone or in conjunction with another
access device may be used to:

(1) obtain money, goods, services, or another thing of value; or

(2) initiate a transfer of funds other than a transfer originated solely by
paper instrument.

(b) Notwithstanding any other provision of this chapter, a credit card,
debit card, charge card, or access device number that is collected, assembled,
or maintained by or for a governmental body is confidential.
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§ 552.137. Confidentiality of Certain E-mail Addresses

(a) Except as otherwise provided by this section, an e-mail address of
a member of the public that is provided for the purpose of communicating
electronically with a governmental body is confidential and not subject to dis-
closure under this chapter.

(b) Confidential information described by this section that relates to a
member of the public may be disclosed if the member of the public affirma-
tively consents to its release.

(c) Subsection (a) does not apply to an e-mail address:

(1) provided to a governmental body by a person who has a contractual
relationship with the governmental body or by the contractor’s agent;

(2) provided to a governmental body by a vendor who seeks to contract
with the governmental body or by the vendor’s agent;

(3) contained in a response to a request for bids or proposals, contained
in a response to similar invitations soliciting offers or information relating to a
potential contract, or provided to a governmental body in the course of nego-
tiating the terms of a contract or potential contract; or

(4) provided to a governmental body on a letterhead, coversheet, printed
document, or other document made available to the public.

(d) Subsection (a) does not prevent a governmental body from disclosing
an e-mail address for any reason to another governmental body or to a federal

agency.

§ 552.138. Exception: Family Violence Shelter Center and Sexual Assault Pro-
gram Information

(a) In this section:

(1) “Family violence shelter center” has the meaning assigned by Section
51.002, Human Resources Code.

(2) “Sexual assault program” has the meaning assigned by Section
420.003.

(b) Information maintained by a family violence shelter center or sexual
assault program is excepted from the requirements of Section 552.021 if it is
information that relates to:

(1) the home address, home telephone number, or social security num-
ber of an employee or a volunteer worker of a family violence shelter center or
a sexual assault program, regardless of whether the employee or worker com-
plies with Section 552.024;

(2) the location or physical layout of a family violence shelter center;

(3) the name, home address, home telephone number, or numeric iden-
tifier of a current or former client of a family violence shelter center or sexual
assault program;

(4) the provision of services, including counseling and sheltering, to
a current or former client of a family violence shelter center or sexual assault
program;

(5) the name, home address, or home telephone number of a private
donor to a family violence shelter center or sexual assault program; or

(6) the home address or home telephone number of a member of the
board of directors or the board of trustees of a family violence shelter center
or sexual assault program, regardless of whether the board member complies
with Section 552.024.

§ 552.139. Exception: Government Information Related to Security Issues for
Computers

(a) Information is excepted from the requirements of Section 552.021 if
it is information that relates to computer network security or to the design,
operation, or defense of a computer network.

(b) The following information is confidential:
(1) a computer network vulnerability report; and

(2) any other assessment of the extent to which data processing opera-
tions, a computer, or a computer program, network, system, or software of a

governmental body or of a contractor of a governmental body is vulnerable to
unauthorized access or harm, including an assessment of the extent to which
the governmental body’s or contractor’s electronically stored information is
vulnerable to alteration, damage, or erasure.

§ 552.140. Military Discharge Records

(a) This section applies only to a military veteran’s Department of Defense
Form DD-214 or other military discharge record that is first recorded with or
that otherwise first comes into the possession of a governmental body on or
after September 1, 2003.

(b) The record is confidential for the 75 years following the date it is
recorded with or otherwise first comes into the possession of a governmental
body. During that period the governmental body may permit inspection or
copying of the record or disclose information contained in the record only in
accordance with this section or in accordance with a court order.

(c) On request and the presentation of proper identification, the following
persons may inspect the military discharge record or obtain from the govern-
mental body free of charge a copy or certified copy of the record:

(1) the veteran who is the subject of the record;
(2) the legal guardian of the veteran;

(3) the spouse or a child or parent of the veteran or, if there is no living
spouse, child, or parent, the nearest living relative of the veteran;

(4) the personal representative of the estate of the veteran;

(5) the person named by the veteran, or by a person described by Sub-
division (2), (3), or (4), in an appropriate power of attorney executed in accor-
dance with Section 490, Chapter XII, Texas Probate Code;

(6) another governmental body; or

(7) an authorized representative of the funeral home that assists with
the burial of the veteran.

(d) A court that orders the release of information under this section shall
limit the further disclosure of the information and the purposes for which the
information may be used.

(e) A governmental body that obtains information from the record shall
limit the governmental body’s use and disclosure of the information to the pur-
pose for which the information was obtained.

§ 552.141. Confidentiality of Information in Application for Marriage License

(a) Information that relates to the social security number of an individual
that is maintained by a county clerk and that is on an application for a mar-
riage license, including information in an application on behalf of an absent
applicant and the affidavit of an absent applicant, or is on a document submit-
ted with an application for a marriage license is confidential and may not be
disclosed by the county clerk to the public under this chapter.

(b) If the county clerk receives a request to make information in a marriage
license application available under this chapter, the county clerk shall redact
the portion of the application that contains an individual’s social security num-
ber and release the remainder of the information in the application.

§ 552.142. Exception: Records of Certain Deferred Adjudications

(a) Information is excepted from the requirements of Section 552.021 if an
order of nondisclosure with respect to the information has been issued under
Section 411.081(d).

(b) A person who is the subject of information that is excepted from the
requirements of Section 552.021 under this section may deny the occurrence
of the arrest and prosecution to which the information relates and the excep-
tion of the information under this section, unless the information is being used
against the person in a subsequent criminal proceeding.

§ 552.1425. Civil Penalty: Records of Certain Deferred Adjudications

(a) A private entity that compiles and disseminates for compensation crim-
inal history record information may not compile or disseminate information
with respect to which an order of nondisclosure has been issued under Section
411.081(d).
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(b) A district court may issue a warning to a private entity for a first vio-
lation of Subsection (a). After receiving a warning for the first violation, the
private entity is liable to the state for a civil penalty not to exceed $500 for each
subsequent violation.

(c) The attorney general or an appropriate prosecuting attorney may sue
to collect a civil penalty under this section.

(d) A civil penalty collected under this section shall be deposited in the
state treasury to the credit of the general revenue fund.

§ 552.143. Confidentiality of Certain Investment Information

(a) All information prepared or provided by a private investment fund and
held by a governmental body that is not listed in Section 552.0225(b) is confi-
dental and excepted from the requirements of Section 552.021.

(b) Unless the information has been publicly released, pre-investment
and post-investment diligence information, including reviews and analyses,
prepared or maintained by a governmental body or a private investment fund is
confidential and excepted from the requirements of Section 552.021, except to
the extent it is subject to disclosure under Subsection (c).

(c) All information regarding a governmental body’s direct purchase, hold-
ing, or disposal of restricted securities that is not listed in Section 552.0225(b)
(2)-(9), (11), or (13)~(16) is confidential and excepted from the requirements of
Section 552.021. This subsection does not apply to a governmental body’s pur-
chase, holding, or disposal of restricted securities for the purpose of reinvest-
ment nor does it apply to a private investment fund’s investment in restricted
securities. This subsection applies to information regarding a direct purchase,
holding, or disposal of restricted securities by the Texas growth fund, created
under Section 70, Article XVI, Texas Constitution, that is not listed in Section
552.0225(b).

(d) For the purposes of this chapter:

(1) “Private investment fund” means an entity, other than a governmen-
tal body, thatissues restricted securities to a governmental body to evidence the
investment of public funds for the purpose of reinvestment.

(2) “Reinvestment” means investment in a person that makes or will
make other investments.

(3) “Restricted securities” has the meaning assigned by 17 C.ER. Sec-
tion 230.144(a)(3).

(e) This section shall not be construed as affecting the authority of the
comptroller under Section 403.030.

(f) This section does not apply to the Texas Mutual Insurance Company
or a successor to the company.

§ 552.144. Exception: Working Papers of Administrative Law Fudges at State
Office of Administrative Hearings

The following working papers of an administrative law judge at the State
Office of Administrative Hearings are excepted from the requirements of Sec-
tion 552.021:

(1) notes recording the observations, thoughts, or impressions of an ad-
ministrative law judge;

(2) drafts of a proposal for decision;

(3) drafts of orders made in connection with conducting contested case
hearings; and

(4) drafts of orders made in connection with conducting alternative dis-
pute resolution procedures.

§ 552.146. Exception: Certain Communications With Assistant or Employee of
Legislative Budget Board

(a) All written or otherwise recorded communications, including conver-
sations, correspondence, and electronic communications, between a member
of the legislature or the lieutenant governor and an assistant or employee of
the Legislative Budget Board are excepted from the requirements of Section
552.021.

(b) Memoranda of a communication between a member of the legisla-
ture or the lieutenant governor and an assistant or employee of the Legislative
Budget Board are excepted from the requirements of Section 552.021 without
regard to the method used to store or maintain the memoranda.

(c) This section does not except from required disclosure a record or
memoranda of a communication that occurs in public during an open meeting
or public hearing conducted by the Legislative Budget Board.

§ 552.147. Exception: Social Security Number of Living Person

(a) The social security number of a living person is excepted from the
requirements of Section 552.021.

(b) A governmental body may redact the social security number of a living
person from any information the governmental body discloses under Section
552.021 without the necessity of requesting a decision from the attorney gen-
eral under Subchapter G.

Subchapter D. Officer for Public Information
§ 552.201. Identity of Officer for Public Information

(a) The chief administrative officer of a governmental body is the officer
for public information, except as provided by Subsection (b).

(b) Each elected county officer is the officer for public information and
the custodian, as defined by Section 201.003, Local Government Code, of the
information created or received by that county officer’ office.

§ 552.202. Department Heads

Each department head is an agent of the officer for public information for
the purposes of complying with this chapter.

§ 552.203. General Duties of Officer for Public Information

Each officer for public information, subject to penalties provided in this
chapter, shall:

(1) make public information available for public inspection and copying;

(2) carefully protect public information from deterioration, alteration,
mutilation, loss, or unlawful removal; and

(3) repair, renovate, or rebind public information as necessary to maintain
it properly.

§ 552.204. Scope of Responsibility of Officer for Public Information

An officer for public information is responsible for the release of public in-
formation as required by this chapter. The officer is not responsible for:

(1) the use made of the information by the requestor; or

(2) the release of information after it is removed from a record as a result
of an update, a correction, or a change of status of the person to whom the
information pertains.

§ 552.205. Informing Public of Basic Rights and Responsibilities Under this Chap-
ter

(a) An officer for public information shall prominently display a sign in the
form prescribed by the attorney general that contains basic information about
the rights of a requestor, the responsibilities of a governmental body, and the
procedures for inspecting or obtaining a copy of public information under this
chapter. The officer shall display the sign at one or more places in the adminis-
trative offices of the governmental body where it is plainly visible to:

(1) members of the public who request public information in person
under this chapter; and

(2) employees of the governmental body whose duties include receiving
or responding to requests under this chapter.
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(b) The attorney general by rule shall prescribe the content of the sign
and the size, shape, and other physical characteristics of the sign. In prescribing
the content of the sign, the attorney general shall include plainly written basic
information about the rights of a requestor, the responsibilities of a govern-
mental body, and the procedures for inspecting or obtaining a copy of public
information under this chapter that, in the opinion of the attorney general, is
most useful for requestors to know and for employees of governmental bodies
who receive or respond to requests for public information to know.

Subchapter E. Procedures Related to Access
§ 552.221. Application for Public Information; Production of Public Information

(a) An officer for public information of a governmental body shall prompt-
ly produce public information for inspection, duplication, or both on applica-
tion by any person to the officer. In this subsection, “promptly” means as soon
as possible under the circumstances, that is, within a reasonable time, without
delay.

(b) An officer for public information complies with Subsection (a) by:

(1) providing the public information for inspection or duplication in the
offices of the governmental body; or

(2) sending copies of the public information by first class United States
mail if the person requesting the information requests that copies be provided
and pays the postage and any other applicable charges that the requestor has
accrued under Subchapter F.

(c) If the requested information is unavailable at the time of the request to
examine because it is in active use or in storage, the officer for public informa-
tion shall certify this fact in writing to the requestor and set a date and hour
within a reasonable time when the information will be available for inspection
or duplication.

(d) If an officer for public information cannot produce public information
for inspection or duplication within 10 business days after the date the infor-
mation is requested under Subsection (a), the officer shall certify that fact in
writing to the requestor and set a date and hour within a reasonable time when
the information will be available for inspection or duplication.

§ 552.222. Permissible Inquiry by Governmental Body to Requestor

(a) The officer for public information and the officer’s agent may not make
an inquiry of a requestor except to establish proper identification or except as
provided by Subsection (b) or (c).

(b) If what information is requested is unclear to the governmental body,
the governmental body may ask the requestor to clarify the request. If a large
amount of information has been requested, the governmental body may dis-
cuss with the requestor how the scope of a request might be narrowed, but the
governmental body may not inquire into the purpose for which information
will be used.

(c) If the information requested relates to a motor vehicle record, the
officer for public information or the officer’s agent may require the requestor
to provide additional identifying information sufficient for the officer or the
officer’s agent to determine whether the requestor is eligible to receive the
information under Chapter 730, Transportation Code. In this subsection, “mo-
tor vehicle record” has the meaning assigned that term by Section 730.003,
Transportation Code.

§ 552.223. Uniform Treatment of Requests for Information

The officer for public information or the officer’s agent shall treat all re-
quests for information uniformly without regard to the position or occupation
of the requestor, the person on whose behalf the request is made, or the status
of the individual as a member of the media.

§ 552.224. Comfort and Facility

The officer for public information or the officer’s agent shall give to a re-
questor all reasonable comfort and facility for the full exercise of the right
granted by this chapter.

§ 552.225. Time for Examination

(a) A requestor must complete the examination of the information not
later than the 10th business day after the date the custodian of the informa-
tion makes it available. If the requestor does not complete the examination
of the information within 10 business days after the date the custodian of the
information makes the information available and does not file a request for
additional time under Subsection (b), the requestor is considered to have with-
drawn the request.

(b) The officer for public information shall extend the initial examina-
tion period by an additional 10 business days if, within the initial period, the
requestor files with the officer for public information a written request for ad-
ditional time. The officer for public information shall extend an additional ex-
amination period by another 10 business days if, within the additional period,
the requestor files with the officer for public information a written request for
more additional time.

(c) The time during which a person may examine information may be
interrupted by the officer for public information if the information is needed
for use by the governmental body. The period of interruption is not considered
to be a part of the time during which the person may examine the information.

§ 552.226. Removal of Original Record

This chapter does not authorize a requestor to remove an original copy of a
public record from the office of a governmental body.

§ 552.227. Research of State Library Holdings Not Required

An officer for public information or the officer’s agent is not required to
perform general research within the reference and research archives and hold-
ings of state libraries.

§ 552.228. Providing Suitable Copy of Public Information Within Reasonable
Time

(a) It shall be a policy of a governmental body to provide a suitable copy
of public information within a reasonable time after the date on which the copy
is requested.

(b) If public information exists in an electronic or magnetic medium, the
requestor may request a copy either on paper or in an electronic medium, such
as on diskette or on magnetic tape. A governmental body shall provide a copy
in the requested medium if:

(1) the governmental body has the technological ability to produce a
copy of the requested information in the requested medium;

(2) the governmental body is not required to purchase any software or
hardware to accommodate the request; and

(3) provision of a copy of the information in the requested medium will
not violate the terms of any copyright agreement between the governmental

body and a third party.

(c) If a governmental body is unable to comply with a request to produce a
copy of information in a requested medium for any of the reasons described by
this section, the governmental body shall provide a paper copy of the requested
information or a copy in another medium that is acceptable to the requestor. A
governmental body is not required to copy information onto a diskette or other
material provided by the requestor but may use its own supplies.

§ 552.229. Consent to Release Information Under Special Right of Access

(a) Consent for the release of information excepted from disclosure to the
general public but available to a specific person under Sections 552.023 and
552.307 must be in writing and signed by the specific person or the person’s
authorized representative.

(b) An individual under 18 years of age may consent to the release of in-
formation under this section only with the additional written authorization of
the individual’s parent or guardian.

(c) An individual who has been adjudicated incompetent to manage the in-
dividual’s personal affairs or for whom an attorney ad litem has been appointed
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may consent to the release of information under this section only by the written
authorization of the designated legal guardian or attorney ad litem.

§ 552.230. Rules of Procedure for Inspection and Copying of Public Information

(a) A governmental body may promulgate reasonable rules of procedure
under which public information may be inspected and copied efficiently, safely,
and without delay.

(b) A rule promulgated under Subsection (a) may not be inconsistent with
any provision of this chapter.

§ 552.231. Responding to Requests for Information That Require Programming
or Manipulation of Data

(a) A governmental body shall provide to a requestor the written statement
described by Subsection (b) if the governmental body determines:

(1) that responding to a request for public information will require
programming or manipulation of data; and

(2) that:

(A) compliance with the request is not feasible or will result in sub-
stantial interference with its ongoing operations; or

(B) the information could be made available in the requested form
only at a cost that covers the programming and manipulation of data.

(b) The written statement must include:

(1) a statement that the information is not available in the requested
form;

(2) a description of the form in which the information is available;

(3) a description of any contract or services that would be required to
provide the information in the requested form;

(4) a statement of the estimated cost of providing the information in the
requested form, as determined in accordance with the rules established by the
attorney general under Section 552.262; and

(5) a statement of the anticipated time required to provide the informa-
tion in the requested form.

(c) The governmental body shall provide the written statement to the re-
questor within 20 days after the date of the governmental body’s receipt of the
request. The governmental body has an additional 10 days to provide the state-
ment if the governmental body gives written notice to the requestor, within 20
days after the date of receipt of the request, that the additional time is needed.

(d) On providing the written statement to the requestor as required by this
section, the governmental body does not have any further obligation to provide
the information in the requested form or in the form in which it is available
unless within 30 days the requestor states in writing to the governmental body
that the requestor:

(1) wants the governmental body to provide the information in the
requested form according to the cost and time parameters set out in the state-
ment or according to other terms to which the requestor and the governmental
body agree; or

(2) wants the information in the form in which it is available.

(d-1) If a requestor does not make a timely written statement under Sub-
section (d), the requestor is considered to have withdrawn the request for in-
formation.

(e) The officer for public information of a governmental body shall estab-
lish policies that assure the expeditious and accurate processing of requests for
information that require programming or manipulation of data. A governmen-
tal body shall maintain a file containing all written statements issued under this
section in a readily accessible location.

§ 552.232. Responding to Repetitious or Redundant Requests

(a) A governmental body that determines that a requestor has made a
request for information for which the governmental body has previously fur-
nished copies to the requestor or made copies available to the requestor on pay-

ment of applicable charges under Subchapter E shall respond to the request,
in relation to the information for which copies have been already furnished or
made available, in accordance with this section, except that:

(1) this section does not prohibit the governmental body from furnish-
ing the information or making the information available to the requestor again
in accordance with the request; and

(2) the governmental body is not required to comply with this section in
relation to information that the governmental body simply furnishes or makes
available to the requestor again in accordance with the request.

(b) The governmental body shall certify to the requestor that copies of all
or part of the requested information, as applicable, were previously furnished
to the requestor or made available to the requestor on payment of applicable
charges under Subchapter F. The certification must include:

(1) a description of the information for which copies have been previ-
ously furnished or made available to the requestor;

(2) the date that the governmental body received the requestor’s original
request for that information;

(3) the date that the governmental body previously furnished copies of
or made available copies of the information to the requestor;

(4) a certification that no subsequent additions, deletions, or corrections
have been made to that information; and

(5) the name, title, and signature of the officer for public information or
the officer’s agent making the certification.

(c) A charge may not be imposed for making and furnishing a certification
required under Subsection (b).

(d) This section does not apply to information for which the governmental
body has not previously furnished copies to the requestor or made copies avail-
able to the requestor on payment of applicable charges under Subchapter F. A
request by the requestor for information for which copies have not previously
been furnished or made available to the requestor, including information for
which copies were not furnished or made available because the information
was redacted from other information that was furnished or made available or
because the information did not yet exist at the time of an earlier request, shall
be treated in the same manner as any other request for information under this
chapter.

Subchapter F. Charges for Providing Copies of Public Information

§ 552.261. Charge for Providing Copies of Public Information

(a) The charge for providing a copy of public information shall be an
amount that reasonably includes all costs related to reproducing the public in-
formation, including costs of materials, labor, and overhead. If a request is for
50 or fewer pages of paper records, the charge for providing the copy of the
public information may not include costs of materials, labor, or overhead, but
shall be limited to the charge for each page of the paper record that is photo-
copied, unless the pages to be photocopied are located in:

(1) two or more separate buildings that are not physically connected
with each other; or

(2) a remote storage facility.

(b) If the charge for providing a copy of public information includes costs
of labor, the requestor may require the governmental body’s officer for public
information or the officer’s agent to provide the requestor with a written state-
ment as to the amount of time that was required to produce and provide the
copy. The statement must be signed by the officer for public information or
the officer’s agent and the officer’s or the agent’s name must be typed or legibly
printed below the signature. A charge may not be imposed for providing the
written statement to the requestor.

(c) For purposes of Subsection (a), a connection of two buildings by a
covered or open sidewalk, an elevated or underground passageway, or a similar
facility is insufficient to cause the buildings to be considered separate buildings.

(d) Charges for providing a copy of public information are considered to
accrue at the time the governmental body advises the requestor that the copy is
available on payment of the applicable charges.
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§ 552.2615. Required Itemized Estimate of Charges

(a) If a request for a copy of public information will result in the imposition
of a charge under this subchapter that exceeds $40, or a request to inspect a pa-
per record will result in the imposition of a charge under Section 552.271 that
exceeds $40, the governmental body shall provide the requestor with a writ-
ten itemized statement that details all estimated charges that will be imposed,
including any allowable charges for labor or personnel costs. If an alternative
less costly method of viewing the records is available, the statement must in-
clude a notice that the requestor may contact the governmental body regarding
the alternative method. The governmental body must inform the requestor of
the responsibilities imposed on the requestor by this section and of the rights
granted by this entire section and give the requestor the information needed
to respond, including:

(1) that the requestor must provide the governmental body with a mail-
ing, facsimile transmission, or electronic mail address to receive the itemized
statement and that it is the requestor’s choice which type of address to provide;

(2) that the request is considered automatically withdrawn if the re-
questor does not respond in writing to the itemized statement and any updated
itemized statement in the time and manner required by this section; and

(3) that the requestor may respond to the statement by delivering the
written response to the governmental body by mail, in person, by facsimile
transmission if the governmental body is capable of receiving documents trans-
mitted in that manner, or by electronic mail if the governmental body has an
electronic mail address.

(b) A request described by Subsection (a) is considered to have been
withdrawn by the requestor if the requestor does not respond in writing to the
itemized statement by informing the governmental body within 10 business
days after the date the statement is sent to the requestor that:

(1) the requestor will accept the estimated charges;

(2) the requestor is modifying the request in response to the itemized
statement; or

(3) the requestor has sent to the attorney general a complaint alleging
that the requestor has been overcharged for being provided with a copy of the
public information.

(c) If the governmental body later determines, but before it makes the copy
or the paper record available, that the estimated charges will exceed the charges
detailed in the written itemized statement by 20 percent or more, the govern-
mental body shall send to the requestor a written updated itemized statement
that details all estimated charges that will be imposed, including any allowable
charges for labor or personnel costs. If the requestor does not respond in writ-
ing to the updated estimate in the time and manner described by Subsection
(b), the request is considered to have been withdrawn by the requestor.

(d) If the actual charges that a governmental body imposes for a copy of
public information, or for inspecting a paper record under Section 552.271,
exceeds $40, the charges may not exceed:

(1) the amount estimated in the updated itemized statement; or

(2) if an updated itemized statement is not sent to the requestor, an
amount that exceeds by 20 percent or more the amount estimated in the item-
ized statement.

(e) An itemized statement or updated itemized statement is considered
to have been sent by the governmental body to the requestor on the date that:

(1) the statement is delivered to the requestor in person;

(2) the governmental body deposits the properly addressed statement in
the United States mail; or

(3) the governmental body transmits the properly addressed statement
by electronic mail or facsimile transmission, if the requestor agrees to receive
the statement by electronic mail or facsimile transmission, as applicable.

(f) A requestor is considered to have responded to the itemized statement
or the updated itemized statement on the date that:

(1) the response is delivered to the governmental body in person;

(2) the requestor deposits the properly addressed response in the United
States mail; or

(3) the requestor transmits the properly addressed response to the gov-
ernmental body by electronic mail or facsimile transmission.

(g) The time deadlines imposed by this section do not affect the applica-
tion of a time deadline imposed on a governmental body under Subchapter G.

§ 552.262. Rules of the Attorney General

(a) The attorney general shall adopt rules for use by each governmental
body in determining charges for providing copies of public information under
this subchapter and in determining the charge, deposit, or bond required for
making public information that exists in a paper record available for inspection
as authorized by Sections 552.271(c) and (d). The rules adopted by the attorney
general shall be used by each governmental body in determining charges for
providing copies of public information and in determining the charge, deposit,
or bond required for making public information that exists in a paper record
available for inspection, except to the extent that other law provides for charges
for specific kinds of public information. The charges for providing copies of
public information may not be excessive and may not exceed the actual cost
of producing the information or for making public information that exists in
a paper record available for inspection. A governmental body, other than an
agency of state government, may determine its own charges for providing cop-
ies of public information and its own charge, deposit, or bond for making pub-
lic information that exists in a paper record available for inspection but may
not charge an amount that is greater than 25 percent more than the amount
established by the attorney general unless the governmental body requests an
exemption under Subsection (c).

(b) The rules of the attorney general shall prescribe the methods for com-
puting the charges for providing copies of public information in paper, elec-
tronic, and other kinds of media and the charge, deposit, or bond required for
making public information that exists in a paper record available for inspection.
The rules shall establish costs for various components of charges for providing
copies of public information that shall be used by each governmental body in
providing copies of public information or making public information that exists
in a paper record available for inspection.

(c) A governmental body may request that it be exempt from part or all of
the rules adopted by the attorney general for determining charges for provid-
ing copies of public information or the charge, deposit, or bond required for
making public information that exists in a paper record available for inspection.
The request must be made in writing to the attorney general and must state the
reason for the exemption. If the attorney general determines that good cause
exists for exempting a governmental body from a part or all of the rules, the
attorney general shall give written notice of the determination to the govern-
mental body within 90 days of the request. On receipt of the determination,
the governmental body may amend its charges for providing copies of public
information or its charge, deposit, or bond required for making public infor-
mation that exists in a paper record available for inspection according to the
determination of the attorney general.

(d) The attorney general shall publish annually in the Texas Register a list
of the governmental bodies that have authorization from the attorney general
to adopt any modified rules for determining the cost of providing copies of
public information or making public information that exists in a paper record
available for inspection.

(e) The rules of the attorney general do not apply to a state governmental
body that is not a state agency for purposes of Subtitle D, Title 10.

§ 552.263. Bond for Payment of Costs or Cash Prepayment for Preparation of Copy
of Public Information

(a) An officer for public information or the officer’s agent may require a
deposit or bond for payment of anticipated costs for the preparation of a copy
of public information if the officer for public information or the officer’s agent
has provided the requestor with the required written itemized statement detail-
ing the estimated charge for providing the copy and if the charge for providing
the copy of the public information specifically requested by the requestor is
estimated by the governmental body to exceed:

(1) $100, if the governmental body has more than 15 full-time employ-
ees; or

(2) $50, if the governmental body has fewer than 16 full-time employees.

(b) The officer for public information or the officer’s agent may not re-
quire a deposit or bond be paid under Subsection (a) as a down payment for
copies of public information that the requestor may request in the future.

(c) An officer for public information or the officer’s agent may require a
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deposit or bond for payment of unpaid amounts owing to the governmental
body in relation to previous requests that the requestor has made under this
chapter before preparing a copy of public information in response to a new re-
quest if those unpaid amounts exceed $100. The officer for public information
or the officer’s agent may not seek payment of those unpaid amounts through
any other means.

(d) The governmental body must fully document the existence and amount
of those unpaid amounts or the amount of any anticipated costs, as applicable,
before requiring a deposit or bond under this section. The documentation is
subject to required public disclosure under this chapter.

(e) For purposes of Subchapters F and G, a request for a copy of public
information is considered to have been received by a governmental body on
the date the governmental body receives the deposit or bond for payment of
anticipated costs or unpaid amounts if the governmental body’s officer for pub-
lic information or the officer’s agent requires a deposit or bond in accordance
with this section.

() A requestor who fails to make a deposit or post a bond required under
Subsection (a) before the 10th day after the date the deposit or bond is required
is considered to have withdrawn the request for the copy of the public informa-
tion that precipitated the requirement of the deposit or bond.

§ 552.264. Copy of Public Information Requested by Member of Legislature

One copy of public information that is requested from a state agency by a
member, agency, or committee of the legislature under Section 552.008 shall
be provided without charge.

§ 552.265. Charge for Paper Copy Provided by District or County Clerk

The charge for providing a paper copy made by a district or county clerk’s
office shall be the charge provided by Chapter 51 of this code, Chapter 118,
Local Government Code, or other applicable law.

§ 552.266. Charge for Copy of Public Information Provided by Municipal Court
Clerk

The charge for providing a copy made by a municipal court clerk shall be the
charge provided by municipal ordinance.

§ 552.267. Waiver or Reduction of Charge for Providing Copy of Public Informa-
tion

(a) A governmental body shall provide a copy of public information with-
out charge or at a reduced charge if the governmental body determines that
waiver or reduction of the charge is in the public interest because providing the
copy of the information primarily benefits the general public.

(b) If the cost to a governmental body of processing the collection of a
charge for providing a copy of public information will exceed the amount of the
charge, the governmental body may waive the charge.

§ 552.268. Efficient Use of Public Resources

A governmental body shall make reasonably efficient use of supplies and
other resources to avoid excessive reproduction costs.

§ 552.269. Overcharge or Overpayment for Copy of Public Information

(a) A person who believes the person has been overcharged for being pro-
vided with a copy of public information may complain to the attorney general
in writing of the alleged overcharge, setting forth the reasons why the person
believes the charges are excessive. The attorney general shall review the com-
plaint and make a determination in writing as to the appropriate charge for
providing the copy of the requested information. The governmental body shall
respond to the attorney general to any written questions asked of the govern-
mental body by the attorney general regarding the charges for providing the
copy of the public information. The response must be made to the attorney
general within 10 business days after the date the questions are received by the
governmental body. If the attorney general determines that a governmental

body has overcharged for providing the copy of requested public information,
the governmental body shall promptly adjust its charges in accordance with the
determination of the attorney general.

(b) A person who overpays for a copy of public information because a gov-
ernmental body refuses or fails to follow the rules for charges adopted by the
attorney general is entitled to recover three times the amount of the overcharge
if the governmental body did not act in good faith in computing the costs.

§ 552.270. Charge for Government Publication

(a) This subchapter does not apply to a publication that is compiled and
printed by or for a governmental body for public dissemination. If the cost of
the publication is not determined by state law, a governmental body may deter-
mine the charge for providing the publication.

(b) This section does not prohibit a governmental body from providing
a publication free of charge if state law does not require that a certain charge
be made.

§ 552.271. Inspection of Public Information in Paper Record if Copy Not Requested

(a) If the requestor does not request a copy of public information, a charge
may not be imposed for making available for inspection any public information
that exists in a paper record, except as provided by this section.

(b) If a requested page contains confidential information that must be ed-
ited from the record before the information can be made available for inspec-
tion, the governmental body may charge for the cost of making a photocopy of
the page from which confidential information must be edited. No charge other
than the cost of the photocopy may be imposed under this subsection.

(c) Except as provided by Subsection (d), an officer for public information
or the officer’s agent may require a requestor to pay, or to make a deposit or
post a bond for the payment of, anticipated personnel costs for making avail-
able for inspection public information that exists in paper records only if:

(1) the public information specifically requested by the requestor:
(A) is older than five years; or

(B) completely fills, or when assembled will completely fill, six or
more archival boxes; and

(2) the officer for public information or the officer’s agent estimates that
more than five hours will be required to make the public information available
for inspection.

(d) If the governmental body has fewer than 16 full-time employees,
the payment, the deposit, or the bond authorized by Subsection (c) may be
required only if:

(1) the public information specifically requested by the requestor:
(A) is older than three years; or

(B) completely fills, or when assembled will completely fill, three or
more archival boxes; and

(2) the officer for public information or the officer’s agent estimates that
more than two hours will be required to make the public information available
for inspection.

§ 552.272. Inspection of Electronic Record if Copy Not Requested

(a) In response to a request to inspect information that exists in an elec-
tronic medium and that is not available directly on-line to the requestor, a
charge may not be imposed for access to the information, unless complying
with the request will require programming or manipulation of data. If pro-
gramming or manipulation of data is required, the governmental body shall
notify the requestor before assembling the information and provide the re-
questor with an estimate of charges that will be imposed to make the informa-
tion available. A charge under this section must be assessed in accordance with
this subchapter.

(b) If public information exists in an electronic form on a computer owned
or leased by a governmental body and if the public has direct access to that
computer through a computer network or other means, the electronic form
of the information may be electronically copied from that computer without
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charge if accessing the information does not require processing, programming,
or manipulation on the government-owned or government-leased computer
before the information is copied.

(¢) If public information exists in an electronic form on a computer owned
or leased by a governmental body and if the public has direct access to that
computer through a computer network or other means and the information
requires processing, programming, or manipulation before it can be electroni-
cally copied, a governmental body may impose charges in accordance with this
subchapter.

(d) I information is created or kept in an electronic form, a governmental
body is encouraged to explore options to separate out confidential information
and to make public information available to the public through electronic ac-
cess through a computer network or by other means.

(e) The provisions of this section that prohibit a governmental entity from
imposing a charge for access to information that exists in an electronic medium
do not apply to the collection of a fee set by the supreme court after consulta-
tion with the Judicial Committee on Information Technology as authorized by
Section 77.031 for the use of a computerized electronic judicial information
system.

§ 552.274. Reports by Attorney General and State Agencies on Cost of Copies
(a) The attorney general shall:

(1) biennially update a report prepared by the attorney general about the
charges made by state agencies for providing copies of public information; and

(2) provide a copy of the updated report on the attorney general’s open
records page on the Internet not later than March 1 of each even-numbered
year.

[Text of subsec. (b) as amended by Acts 2005, 79th Leg., ch. 329, § 9]

(b) Before the 30th day after the date on which a regular session of the
legislature convenes, each state agency shall issue a report that describes that
agency’s procedures for charging and collecting fees for providing copies of
public information. A state agency may comply with this subsection by posting
the report on the agency’s open records page or another easily accessible page
on the agency’s website on the Internet.

[Text of subsec. (b) as amended by Acts 2005, 79th Leg., ch. 716, § 9]

(b) Not later than December 1 of each odd-numbered year, each state
agency shall provide the attorney general detailed information, for use by the
attorney general in preparing the report required by Subsection (a), describing
the agency’s procedures for charging and collecting fees for providing copies
of public information.

(c) In this section, “state agency” has the meaning assigned by Sections
2151.0022)(A) and (C).

Subchapter G. Attorney General Decisions
§ 552.301. Request for Attorney General Decision

(a) A governmental body that receives a written request for information
that it wishes to withhold from public disclosure and that it considers to be
within one of the exceptions under Subchapter C must ask for a decision from
the attorney general about whether the information is within that exception if
there has not been a previous determination about whether the information
falls within one of the exceptions.

(b) The governmental body must ask for the attorney general’s decision
and state the exceptions that apply within a reasonable time but not later than
the 10th business day after the date of receiving the written request.

(c) For purposes of this subchapter, a written request includes a request
made in writing that is sent to the officer for public information, or the person
designated by that officer, by electronic mail or facsimile transmission.

(d) A governmental body that requests an attorney general decision under
Subsection (a) must provide to the requestor within a reasonable time but not
later than the 10th business day after the date of receiving the requestor’s writ-
ten request:

(1) a written statement that the governmental body wishes to withhold
the requested information and has asked for a decision from the attorney gen-

eral about whether the information is within an exception to public disclosure;
and

(2) a copy of the governmental body’s written communication to the
attorney general asking for the decision or, if the governmental body’s written
communication to the attorney general discloses the requested information, a
redacted copy of that written communication.

(e) A governmental body that requests an attorney general decision under
Subsection (a) must within a reasonable time but not later than the 15th busi-
ness day after the date of receiving the written request:

(1) submit to the attorney general:

(A) written comments stating the reasons why the stated exceptions
apply that would allow the information to be withheld;

(B) a copy of the written request for information;

(C) a signed statement as to the date on which the written request
for information was received by the governmental body or evidence sufficient
to establish that date; and

(D) a copy of the specific information requested, or submit represen-
tative samples of the information if a voluminous amount of information was
requested; and

(2) label that copy of the specific information, or of the representative
samples, to indicate which exceptions apply to which parts of the copy.

(e-1) A governmental body that submits written comments to the attor-
ney general under Subsection (e)(1)(A) shall send a copy of those comments to
the person who requested the information from the governmental body. If the
written comments disclose or contain the substance of the information request-
ed, the copy of the comments provided to the person must be a redacted copy.

(f) A governmental body must release the requested information and is
prohibited from asking for a decision from the attorney general about whether
information requested under this chapter is within an exception under Sub-
chapter C if:

(1) the governmental body has previously requested and received a
determination from the attorney general concerning the precise information at
issue in a pending request; and

(2) the attorney general or a court determined that the information is
public information under this chapter that is not excepted by Subchapter C.

§ 552.302. Failure to Make Timely Request for Attorney General Decision; Pre-
sumption That Information is Public

If a governmental body does not request an attorney general decision as
provided by Section 552.301 and provide the requestor with the information
required by Sections 552.301(d) and (e-1), the information requested in writing
is presumed to be subject to required public disclosure and must be released
unless there is a compelling reason to withhold the information.

§ 552.303. Delivery of Requested Information to Attorney General; Disclosure of
Requested Information; Attorney General Request for Submission of Additional In-
Sformation

(a) A governmental body that requests an attorney general decision under
this subchapter shall supply to the attorney general, in accordance with Section
552.301, the specific information requested. Unless the information requested
is confidential by law, the governmental body may disclose the requested in-
formation to the public or to the requestor before the attorney general makes
a final determination that the requested information is public or, if suit is filed
under this chapter, before a final determination that the requested information
is public has been made by the court with jurisdiction over the suit, except as
otherwise provided by Section 552.322.

(b) The attorney general may determine whether a governmental body’s
submission of information to the attorney general under Section 552.301 is
sufficient to render a decision.

(c) If the attorney general determines that information in addition to that
required by Section 552.301 is necessary to render a decision, the attorney
general shall give written notice of that fact to the governmental body and the
requestor.
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(d) A governmental body notified under Subsection (c) shall submit the
necessary additional information to the attorney general not later than the sev-
enth calendar day after the date the notice is received.

(e) If a governmental body does not comply with Subsection (d), the
information that is the subject of a person’s request to the governmental body
and regarding which the governmental body fails to comply with Subsection
(d) is presumed to be subject to required public disclosure and must be released
unless there exists a compelling reason to withhold the information.

§ 552.3035. Disclosure of Requested Information by Attorney General

The attorney general may not disclose to the requestor or the public any
information submitted to the attorney general under Section 552.301(e)(1)(D).

§ 552.304. Submission of Public Comments

(a) A person may submit written comments stating reasons why the infor-
mation at issue in a request for an attorney general decision should or should
not be released.

(b) A person who submits written comments to the attorney general under
Subsection (a) shall send a copy of those comments to both the person who
requested the information from the governmental body and the governmen-
tal body. If the written comments submitted to the attorney general disclose
or contain the substance of the information requested from the governmental
body, the copy of the comments sent to the person who requested the informa-
tion must be a redacted copy.

(c) In this section, “written comments” includes a letter, a memorandum,
or a brief.

§ 552.305. Information Involving Privacy or Property Interests of Third Party

(a) In a case in which information is requested under this chapter and a
person’s privacy or property interests may be involved, including a case un-
der Section 552.101, 552.104, 552.110, or 552.114, a governmental body may
decline to release the information for the purpose of requesting an attorney
general decision.

(b) A person whose interests may be involved under Subsection (a), or
any other person, may submit in writing to the attorney general the person’s
reasons why the information should be withheld or released.

(c) The governmental body may, but is not required to, submit its reasons
why the information should be withheld or released.

(d) If release of a person’s proprietary information may be subject to excep-
tion under Section 552.101, 552.110, 552.113, or 552.131, the governmental
body that requests an attorney general decision under Section 552.301 shall
make a good faith attempt to notify that person of the request for the attorney
general decision. Notice under this subsection must:

(1) be in writing and sent within a reasonable time not later than the
10th business day after the date the governmental body receives the request for
the information; and

(2) include:

(A) a copy of the written request for the information, if any, received
by the governmental body; and

(B) a statement, in the form prescribed by the attorney general, that
the person is entitled to submit in writing to the attorney general within a
reasonable time not later than the 10th business day after the date the person
receives the notice:

(i) each reason the person has as to why the information should

be withheld; and
(i) a letter, memorandum, or brief in support of that reason.

(e) A person who submits a letter, memorandum, or brief to the attorney
general under Subsection (d) shall send a copy of that letter, memorandum,
or brief to the person who requested the information from the governmental
body. If the letter, memorandum, or brief submitted to the attorney general
contains the substance of the information requested, the copy of the letter,
memorandum, or brief may be a redacted copy.

§ 552.306. Rendition of Attorney General Decision; Issuance of Written Opinion

a) Except as provided by Section 552.011, the attorney general shall
promptly render a decision requested under this subchapter, consistent with
the standards of due process, determining whether the requested information
is within one of the exceptions of Subchapter C. The attorney general shall
render the decision not later than the 45th working day after the date the at-
torney general received the request for a decision. If the attorney general is
unable to issue the decision within the 45-day period, the attorney general may
extend the period for issuing the decision by an additional 10 working days by
informing the governmental body and the requestor, during the original 45-
day period, of the reason for the delay.

(b) The attorney general shall issue a written opinion of the determination
and shall provide a copy of the opinion to the requestor.

§ 552.307. Special Right of Access; Attorney General Decisions

(a) If a governmental body determines that information subject to a spe-
cial right of access under Section 552.023 is exempt from disclosure under an
exception of Subchapter C, other than an exception intended to protect the
privacy interest of the requestor or the person whom the requestor is autho-
rized to represent, the governmental body shall, before disclosing the informa-
tion, submit a written request for a decision to the attorney general under the
procedures of this subchapter.

(b) If a decision is not requested under Subsection (a), the governmental
body shall release the information to the person with a special right of access
under Section 552.023 not later than the 10th day after the date of receiving
the request for information.

§ 552.308. Timeliness of Action by United States Mail, Interagency Mail, or Com-
mon or Contract Carrier

(a) When this subchapter requires a request, notice, or other document
to be submitted or otherwise given to a person within a specified period, the
requirement is met in a timely fashion if the document is sent to the person by
first class United States mail or common or contract carrier properly addressed
with postage or handling charges prepaid and:

(1) it bears a post office cancellation mark or a receipt mark of a common
or contract carrier indicating a time within that period; or

(2) the person required to submit or otherwise give the document fur-
nishes satisfactory proof that it was deposited in the mail or with a common or
contract carrier within that period.

(b) When this subchapter requires an agency of this state to submit or oth-
erwise give to the attorney general within a specified period a request, notice,
or other writing, the requirement is met in a timely fashion if:

(1) the request, notice, or other writing is sent to the attorney general
by interagency mail; and

(2) the agency provides evidence sufficient to establish that the request,
notice, or other writing was deposited in the interagency mail within that pe-
riod.

Subchapter H. Civil Enforcement
§ 552.321. Suit for Writ of Mandamus

(a) A requestor or the attorney general may file suit for a writ of manda-
mus compelling a governmental body to make information available for public
inspection if the governmental body refuses to request an attorney general’s
decision as provided by Subchapter G or refuses to supply public information
or information that the attorney general has determined is public information
that is not excepted from disclosure under Subchapter C.

(b) A suit filed by a requestor under this section must be filed in a district
court for the county in which the main offices of the governmental body are
located. A suit filed by the attorney general under this section must be filed in
a district court of Travis County, except that a suit against a municipality with a
population of 100,000 or less must be filed in a district court for the county in
which the main offices of the municipality are located.

Page 62

THE REPORTERS COMMITTEE FOR FREEDOM OF THE PRESS



OPEN GOVERNMENT GUIDE

TEXAS

§ 552.3215. Declaratory Judgment or Injunctive Relief
(a) In this section:

(1) “Complainant” means a person who claims to be the victim of a
violation of this chapter.

(2) “State agency” means a board, commission, department, office, or
other agency that:

(A) is in the executive branch of state government;
(B) was created by the constitution or a statute of this state; and
(C) has statewide jurisdiction.

(b) An action for a declaratory judgment or injunctive relief may be
brought in accordance with this section against a governmental body that vio-
lates this chapter.

(c) The district or county attorney for the county in which a governmental
body other than a state agency is located or the attorney general may bring
the action in the name of the state only in a district court for that county. If
the governmental body extends into more than one county, the action may be
brought only in the county in which the administrative offices of the govern-
mental body are located.

(d) If the governmental body is a state agency, the Travis County district
attorney or the attorney general may bring the action in the name of the state
only in a district court of Travis County.

(e) A complainant may file a complaint alleging a violation of this chapter.
The complaint must be filed with the district or county attorney of the county
in which the governmental body is located unless the governmental body is the
district or county attorney. If the governmental body extends into more than
one county, the complaint must be filed with the district or county attorney of
the county in which the administrative offices of the governmental body are
located. If the governmental body is a state agency, the complaint may be filed
with the Travis County district attorney. If the governmental body is the dis-
trict or county attorney, the complaint must be filed with the attorney general.
To be valid, a complaint must:

(1) be in writing and signed by the complainant;

(2) state the name of the governmental body that allegedly committed
the violation, as accurately as can be done by the complainant;

(3) state the time and place of the alleged commission of the violation,
as definitely as can be done by the complainant; and

(4) in general terms, describe the violation.

(f) A district or county attorney with whom the complaint is filed shall
indicate on the face of the written complaint the date the complaint is filed.

(g) Before the 31st day after the date a complaint is filed under Subsection
(e), the district or county attorney shall:

(1) determine whether:
(A) the violation alleged in the complaint was committed; and

(B) an action will be brought against the governmental body under this
(2) notify the complainant in writing of those determinations.

(h) Notwithstanding Subsection (g)(1), if the district or county attorney
believes that that official has a conflict of interest that would preclude that of-
ficial from bringing an action under this section against the governmental body
complained of, before the 31st day after the date the complaint was filed the
county or district attorney shall inform the complainant of that official’s belief
and of the complainant’s right to file the complaint with the attorney general.
If the district or county attorney determines not to bring an action under this
section, the district or county attorney shall:

(1) include a statement of the basis for that determination; and
(2) return the complaint to the complainant.

(i) If the district or county attorney determines not to bring an action un-
der this section, the complainant is entitled to file the complaint with the attor-
ney general before the 31st day after the date the complaint is returned to the
complainant. On receipt of the written complaint, the attorney general shall
comply with each requirement in Subsections (g) and (h) in the time required
by those subsections. If the attorney general decides to bring an action under
this section against a governmental body located only in one county in re-

sponse to the complaint, the attorney general must comply with Subsection (c).

(j) An action may be brought under this section only if the official pro-
posing to bring the action notifies the governmental body in writing of the
official’s determination that the alleged violation was committed and the gov-
ernmental body does not cure the violation before the fourth day after the date
the governmental body receives the notice.

(k) An action authorized by this section is in addition to any other civil,
administrative, or criminal action provided by this chapter or another law.

§ 552.322. Discovery of Information Under Protective Order Pending Final De-
termination

In a suit filed under this chapter, the court may order that the information at
issue may be discovered only under a protective order until a final determina-
tion is made.

§ 552.323. Assessment of Costs of Litigation and Reasonable Attorney Fees

(a) In an action brought under Section 552.321 or 552.3215, the court
shall assess costs of litigation and reasonable attorney fees incurred by a plain-
tiff who substantially prevails, except that the court may not assess those costs
and fees against a governmental body if the court finds that the governmental
body acted in reasonable reliance on:

(1) a judgment or an order of a court applicable to the governmental

body;
(2) the published opinion of an appellate court; or

(3) a written decision of the attorney general, including a decision issued
under Subchapter G or an opinion issued under Section 402.042.

(b) In an action brought under Section 552.353(b)(3), the court may assess
costs of litigation and reasonable attorney’s fees incurred by a plaintiff or defen-
dant who substantially prevails. In exercising its discretion under this subsec-
tion, the court shall consider whether the conduct of the officer for public in-
formation of the governmental body had a reasonable basis in law and whether
the litigation was brought in good faith.

§ 552.324. Suit by Governmental Body

(a) The only suit a governmental body or officer for public information
may file seeking to withhold information from a requestor is a suit that is filed
in accordance with Sections 552.325 and 552.353 and that challenges a decision
by the attorney general issued under Subchapter G.

(b) The governmental body must bring the suit not later than the 30th
calendar day after the date the governmental body receives the decision of the
attorney general being challenged. If the governmental body does not bring
suit within that period, the governmental body shall comply with the decision
of the attorney general. This subsection does not affect the earlier deadline for
purposes of Section 552.353(b)(3) for a suit brought by an officer for public
information.

§ 552.325. Parties to Suit Seeking to Withhold Information

(a) A governmental body, officer for public information, or other person
or entity that files a suit seeking to withhold information from a requestor may
not file suit against the person requesting the information. The requestor is
entitled to intervene in the suit.

(b) The governmental body, officer for public information, or other per-
son or entity that files the suit shall demonstrate to the court that the govern-
mental body, officer for public information, or other person or entity made a
timely good faith effort to inform the requestor, by certified mail or by another
written method of notice that requires the return of a receipt, of:

(1) the existence of the suit, including the subject matter and cause
number of the suit and the court in which the suit is filed;

(2) the requestor’ right to intervene in the suit or to choose to not
participate in the suit;

(3) the fact that the suit is against the attorney general; and
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(4) the address and phone number of the office of the attorney general.

(c) If the attorney general enters into a proposed settlement that all or
part of the information that is the subject of the suit should be withheld, the
attorney general shall notify the requestor of that decision and, if the requestor
has not intervened in the suit, of the requestor’s right to intervene to contest
the withholding. The attorney general shall notify the requestor:

(1) in the manner required by the Texas Rules of Civil Procedure, if the
requestor has intervened in the suit; or

(2) by certified mail or by another written method of notice that requires
the return of a receipt, if the requestor has not intervened in the suit.

(d) The court shall allow the requestor a reasonable period to intervene
after the attorney general attempts to give notice under Subsection (c)(2).

§ 552.326. Failure to Raise Exceptions Before Attorney General

(a) Except as provided by Subsection (b), the only exceptions to required
disclosure within Subchapter C that a governmental body may raise in a suit
filed under this chapter are exceptions that the governmental body properly
raised before the attorney general in connection with its request for a decision
regarding the matter under Subchapter G.

(b) Subsection (a) does not prohibit a governmental body from raising an
exception:

(1) based on a requirement of federal law; or

(2) involving the property or privacy interests of another person.

Subchapter 1. Criminal Violations
§ 552.351. Destruction, Removal, or Alteration of Public Information

(a) A person commits an offense if the person wilfully destroys, mutilates,
removes without permission as provided by this chapter, or alters public infor-
mation.

(b) An offense under this section is a misdemeanor punishable by:
(1) a fine of not less than $25 or more than $4,000;

(2) confinement in the county jail for not less than three days or more
than three months; or

(3) both the fine and confinement.

(c) It is an exception to the application of Subsection (a) that the public
information was transferred under Section 441.204.

§ 552.352. Distribution or Misuse of Confidential Information

(a) A person commits an offense if the person distributes information
considered confidential under the terms of this chapter.

(a-1) An officer or employee of a governmental body who obtains access
to confidential information under Section 552.008 commits an offense if the
officer or employee knowingly:

(1) uses the confidential information for a purpose other than the pur-
pose for which the information was received or for a purpose unrelated to the
law that permitted the officer or employee to obtain access to the information,
including solicitation of political contributions or solicitation of clients;

(2) permits inspection of the confidential information by a person who
is not authorized to inspect the information; or

(3) discloses the confidential information to a person who is not autho-
rized to receive the information.

(a-2) For purposes of Subsection (a-1), a member of an advisory commit-
tee to a governmental body who obtains access to confidential information in
that capacity is considered to be an officer or employee of the governmental

body.
(b) An offense under this section is a misdemeanor punishable by:

(1) a fine of not more than $1,000;

(2) confinement in the county jail for not more than six months; or
(3) both the fine and confinement.

(c) A violation under this section constitutes official misconduct.

§ 552.353. Fuilure or Refusal of Officer for Public Information to Provide Access to
or Copying of Public Information

(a) An officer for public information, or the officer’s agent, commits an
offense if, with criminal negligence, the officer or the officer’s agent fails or
refuses to give access to, or to permit or provide copying of, public information
to a requestor as provided by this chapter.

(b) It is an affirmative defense to prosecution under Subsection (a) that
the officer for public information reasonably believed that public access to the
requested information was not required and that the officer:

(1) acted in reasonable reliance on a court order or a written interpre-
tation of this chapter contained in an opinion of a court of record or of the
attorney general issued under Subchapter G;

(2) requested a decision from the attorney general in accordance with
Subchapter G, and the decision is pending; or

(3) not later than the 10th calendar day after the date of receipt of a
decision by the attorney general that the information is public, filed a petition
for a declaratory judgment, a writ of mandamus, or both, against the attorney
general in a Travis County district court seeking relief from compliance with
the decision of the attorney general, and a petition is pending.

(c) It is an affirmative defense to prosecution under Subsection (a) that
a person or entity has, not later than the 10th calendar day after the date of
receipt by a governmental body of a decision by the attorney general that the
information is public, filed a cause of action seeking relief from compliance
with the decision of the attorney general, and the cause is pending.

(d) Itis an affirmative defense to prosecution under Subsection (a) that the
defendant is the agent of an officer for public information and that the agent
reasonably relied on the written instruction of the officer for public informa-
tion not to disclose the public information requested.

(e) An offense under this section is a misdemeanor punishable by:
(1) a fine of not more than $1,000;
(2) confinement in the county jail for not more than six months; or
(3) both the fine and confinement.

(f) A violation under this section constitutes official misconduct.

Open Meetings

Texas Statutes and Codes

Title 5. Open Government; Subtitle A. Open Government
Chapter 551. Open Meetings

Subchapter A. General Provisions

§ 551.001. Definitions
In this chapter:

(1) “Closed meeting” means a meeting to which the public does not have
access.

(2) “Deliberation” means a verbal exchange during a meeting between a
quorum of a governmental body, or between a quorum of a governmental body
and another person, concerning an issue within the jurisdiction of the govern-
mental body or any public business.

(3) “Governmental body” means:

(A) a board, commission, department, committee, or agency within the
executive or legislative branch of state government that is directed by one or
more elected or appointed members;

(B) a county commissioners court in the state;

(C) a municipal governing body in the state;
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(D) a deliberative body that has rulemaking or quasi-judicial power and
that is classified as a department, agency, or political subdivision of a county or
municipality;

(E) a school district board of trustees;

(F) a county board of school trustees;

(G) a county board of education;

(H) the governing board of a special district created by law;

T) a local workforce development board created under Section 2308.253;
P

(J) a nonprofit corporation that is eligible to receive funds under the
federal community services block grant program and that is authorized by this
state to serve a geographic area of the state; and

(K) a nonprofit corporation organized under Chapter 67, Water Code,
that provides a water supply or wastewater service, or both, and is exempt from
ad valorem taxation under Section 11.30, Tax Code.

(4) “Meeting” means:

(A) a deliberation between a quorum of a governmental body, or be-
tween a quorum of a governmental body and another person, during which
public business or public policy over which the governmental body has super-
vision or control is discussed or considered or during which the governmental
body takes formal action; or

(B) except as otherwise provided by this subdivision, a gathering:

(i) that is conducted by the governmental body or for which the gov-
ernmental body is responsible;

(ii) at which a quorum of members of the governmental body is
present;

(iii) that has been called by the governmental body; and

(iv) at which the members receive information from, give information
to, ask questions of, or receive questions from any third person, including an
employee of the governmental body, about the public business or public policy
over which the governmental body has supervision or control.

The term does not include the gathering of a quorum of a governmental
body at a social function unrelated to the public business that is conducted
by the body, or the attendance by a quorum of a governmental body at a re-
gional, state, or national convention or workshop, ceremonial event, or press
conference, if formal action is not taken and any discussion of public business
is incidental to the social function, convention, workshop, ceremonial event,
or press conference.

The term includes a session of a governmental body.
(5) “Open” means open to the public.

(6) “Quorum” means a majority of a governmental body, unless defined
differently by applicable law or rule or the charter of the governmental body.

§ 551.0015. Certain Property Owners’ Associations Subject to Law

(a) A property owners’ association is subject to this chapter in the same
manner as a governmental body

() i

A) membership in the property owners’ association is man-
datory for owners or for a defined class of owners of private real
property in a defined geographic area in a county with a population
of 2.8 million or more or in a county adjacent to a county with a
population of 2.8 million or more;

B) the property owners’ association has the power to make
mandatory special assessments for capital improvements or manda-
tory regular assessments; and

© the amount of the mandatory special or regular assess-
ments is or has ever been based in whole or in part on the value at
which the state or a local governmental body assesses the property
for purposes of ad valorem taxation under Section 20, Article VIII,
Texas Constitution[1]; or

2) if the property owners’ association:

(A) provides maintenance, preservation, and architectural con-

trol of residential and commercial property within a defined geo-
graphic area in a county with a population of 2.8 million or more
or in a county adjacent to a county with a population of 2.8 million
or more; and

(B) isa corporation that

(i) is governed by a board of trustees who may employ a
general manager to execute the association’s bylaws and ad-
minister the business of the corporation;

(i) does not require membership in the corporation by the
owners of the property within the defined area; and

(iii) was incorporated before January 1, 2006

(b) The governing body of the association, a committee of the association,
and members of the governing body or of a committee of the association are
subject to this chapter in the same manner as the governing body of a govern-
mental body, a committee of a governmental body, and members of the govern-
ing body or of a committee of the governmental body.

§ 551.002. Open Meetings Requirement

Every regular, special, or called meeting of a governmental body shall be
open to the public, except as provided by this chapter.

§ 551.003. Legislature

In this chapter, the legislature is exercising its powers to adopt rules to pro-
hibit secret meetings of the legislature, committees of the legislature, and other
bodies associated with the legislature, except as specifically permitted in the
constitution.

§ 551.0035. Attendance by Governmental Body at Legislative Committee or Agen-
cy Meeting

(a) This section applies only to the attendance by a quorum of a govern-
mental body at a meeting of a committee or agency of the legislature. This sec-
tion does not apply to attendance at the meeting by members of the legislative
committee or agency holding the meeting.

(b) The attendance by a quorum of a governmental body at a meeting of a
committee or agency of the legislature is not considered to be a meeting of that
governmental body if the deliberations at the meeting by the members of that
governmental body consist only of publicly testifying at the meeting, publicly
commenting at the meeting, and publicly responding at the meeting to a ques-
tion asked by a member of the legislative committee or agency.

§ 551.004. Open Meetings Required by Charter

This chapter does not authorize a governmental body to close a meeting that
a charter of the governmental body:

(1) prohibits from being closed; or

(2) requires to be open.

§ 551.005. Open Meetings Training

(a) Each elected or appointed public official who is a member of a govern-
mental body subject to this chapter shall complete a course of training of not
less than one and not more than two hours regarding the responsibilities of the
governmental body and its members under this chapter not later than the 90th
day after the date the member:

(1) takes the oath of office, if the member is required to take an oath of
office to assume the person’s duties as a member of the governmental body; or

(2) otherwise assumes responsibilities as a member of the governmental
body, if the member is not required to take an oath of office to assume the
s q
person’s duties as a member of the governmental body.

(b) The attorney general shall ensure that the training is made available.
The office of the attorney general may provide the training and may also ap-
prove any acceptable course of training offered by a governmental body or
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other entity. The attorney general shall ensure that at least one course of train-
ing approved or provided by the attorney general is available on videotape or a
functionally similar and widely available medium at no cost. The training must
include instruction in:

(1) the general background of the legal requirements for open meetings;
(2) the applicability of this chapter to governmental bodies;

(3) procedures and requirements regarding quorums, notice, and re-
cordkeeping under this chapter;

(4) procedures and requirements for holding an open meeting and for
holding a closed meeting under this chapter; and

(5) penalties and other consequences for failure to comply with this
chapter.

(c) The office of the attorney general or other entity providing the train-
ing shall provide a certificate of course completion to persons who complete
the training required by this section. A governmental body shall maintain and
make available for public inspection the record of its members’ completion of
the training.

(d) Completing the required training as a member of the governmental
body satisfies the requirements of this section with regard to the member’s
service on a committee or subcommittee of the governmental body and the
member’s ex officio service on any other governmental body.

(e) The training required by this section may be used to satisfy any cor-
responding training requirements concerning this chapter or open meetings
required by law for the members of a governmental body. The attorney general
shall attempt to coordinate the training required by this section with training
required by other law to the extent practicable.

() The failure of one or more members of a governmental body to com-
plete the training required by this section does not affect the validity of an
action taken by the governmental body.

(g) A certificate of course completion is admissible as evidence in a crimi-
nal prosecution under this chapter. However, evidence that a defendant com-
pleted a course of training offered under this section is not prima facie evidence
that the defendant knowingly violated this chapter.

Subchapter B. Record of Open Meeting
§ 551.021. Minutes or lipe Recording of Open Meeting Required

(a) A governmental body shall prepare and keep minutes or make a tape
recording of each open meeting of the body.

(b) The minutes must:
(1) state the subject of each deliberation; and

(2) indicate each vote, order, decision, or other action taken.

§ 551.022. Minutes and Tape Recordings of Open Meeting: Public Record

The minutes and tape recordings of an open meeting are public records and
shall be available for public inspection and copying on request to the govern-
mental body’s chief administrative officer or the officer’s designee.

§ 551.023. Recording of Meeting by Person in Attendance

(a) A person in attendance may record all or any part of an open meeting
of a governmental body by means of a tape recorder, video camera, or other
means of aural or visual reproduction.

(b) A governmental body may adopt reasonable rules to maintain order at
a meeting, including rules relating to:

(1) the location of recording equipment; and
(2) the manner in which the recording is conducted.

(c) A rule adopted under Subsection (b) may not prevent or unreasonably
impair a person from exercising a right granted under Subsection (a).

Subchapter C. Notice of Meetings
§ 551.041. Notice of Meeting Required

A governmental body shall give written notice of the date, hour, place, and
subject of each meeting held by the governmental body.

§ 551.0411. Meeting Notice Requirements in Certain Circumstances

(a) Section 551.041 does not require a governmental body that recesses
an open meeting to the following regular business day to post notice of the
continued meeting if the action is taken in good faith and not to circumvent
this chapter. If an open meeting is continued to the following regular business
day and, on that following day, the governmental body continues the meeting
to another day, the governmental body must give written notice as required by
this subchapter of the meeting continued to that other day.

(b) A governmental body that is prevented from convening an open meet-
ing that was otherwise properly posted under Section 551.041 because of a
catastrophe may convene the meeting in a convenient location within 72 hours
pursuant to Section 551.045 if the action is taken in good faith and not to
circumvent this chapter. If the governmental body is unable to convene the
open meeting within those 72 hours, the governmental body may subsequently
convene the meeting only if the governmental body gives written notice of the
meeting as required by this subchapter.

(c) In this section, “catastrophe” means a condition or occurrence that
interferes physically with the ability of a governmental body to conduct a meet-
ing, including:

(1) fire, flood, earthquake, hurricane, tornado, or wind, rain, or snow
storm;

(2) power failure, transportation failure, or interruption of communica-
tion facilities;

(3) epidemic; or

(4) riot, civil disturbance, enemy attack, or other actual or threatened
act of lawlessness or violence.

§ 551.042. Inquiry Made at Meeting

(a) If, at a meeting of a governmental body, a member of the public or of
the governmental body inquires about a subject for which notice has not been
given as required by this subchapter, the notice provisions of this subchapter
do not apply to:

(1) a statement of specific factual information given in response to the
inquiry; or

(2) a recitation of existing policy in response to the inquiry.

(b) Any deliberation of or decision about the subject of the inquiry shall
be limited to a proposal to place the subject on the agenda for a subsequent
meeting.

§ 551.043. Time and Accessibility of Notice; General Rule

(a) The notice of a meeting of a governmental body must be posted
in a place readily accessible to the general public at all times for at least 72
hours before the scheduled time of the meeting, except as provided by Sections
551.044-551.046.

(b) If this chapter specifically requires or allows a governmental body to
post notice of a meeting on the Internet:

(1) the governmental body satisfies the requirement that the notice
must be posted in a place readily accessible to the general public at all times by
making a good-faith attempt to continuously post the notice on the Internet
during the prescribed period;

(2) the governmental body must still comply with any duty imposed by
this chapter to physically post the notice at a particular location; and

(3) if the governmental body makes a good-faith attempt to continuously
post the notice on the Internet during the prescribed period, the notice physi-
cally posted at the location prescribed by this chapter must be readily accessible
to the general public during normal business hours.
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§ 551.044. Exception to General Rule: Governmental Body With Statewide Ju-
risdiction

(a) The secretary of state must post notice on the Internet of a meeting of
a state board, commission, department, or officer having statewide jurisdiction
for at least seven days before the day of the meeting. The secretary of state shall
provide during regular office hours a computer terminal at a place convenient
to the public in the office of the secretary of state that members of the public
may use to view notices of meetings posted by the secretary of state.

(b) Subsection (a) does not apply to:

(1) the Texas Department of Insurance, as regards proceedings and
activities under Title 5, Labor Code, of the department, the commissioner of
insurance, or the commissioner of workers’ compensation; or

(2) the governing board of an institution of higher education.

§ 551.045. Exception to General Rule: Notice of Emergency Meeting or Emergency
Addition to Agendn

(a) In an emergency or when there is an urgent public necessity, the notice
of a meeting or the supplemental notice of a subject added as an item to the
agenda for a meeting for which notice has been posted in accordance with this
subchapter is sufficient if it is posted for at least two hours before the meeting
is convened.

(b) An emergency or an urgent public necessity exists only if immediate
action is required of a governmental body because of:

(1) an imminent threat to public health and safety; or
(2) a reasonably unforeseeable situation.

(c) The governmental body shall clearly identify the emergency or urgent
public necessity in the notice or supplemental notice under this section.

(d) A person who is designated or authorized to post notice of a meeting
by a governmental body under this subchapter shall post the notice taking at
face value the governmental body’s stated reason for the emergency or urgent
public necessity.

(e) For purposes of Subsection (b)(2), the sudden relocation of a large
number of residents from the area of a declared disaster to a governmental
body’s jurisdiction is considered a reasonably unforeseeable situation for a rea-
sonable period immediately following the relocation. Notice of an emergency
meeting or supplemental notice of an emergency item added to the agenda of
a meeting to address a situation described by this subsection must be given to
members of the news media as provided by Section 551.047 not later than one
hour before the meeting.

§ 551.046. Exception to General Rule: Committee of Legislature

The notice of a legislative committee meeting shall be as provided by the
rules of the house of representatives or of the senate.

§ 551.047. Special Notice to News Media of Emergency Meeting or Emergency
Addition to Agenda

(a) The presiding officer of a governmental body, or the member of a gov-
ernmental body who calls an emergency meeting of the governmental body or
adds an emergency item to the agenda of a meeting of the governmental body,
shall notify the news media of the emergency meeting or emergency item as
required by this section.

(b) The presiding officer or member is required to notify only those mem-
bers of the news media that have previously:

(1) filed at the headquarters of the governmental body a request contain-
ing all pertinent information for the special notice; and

(2) agreed to reimburse the governmental body for the cost of providing
the special notice.

(c) The presiding officer or member shall give the notice by telephone,
facsimile transmission, or electronic mail..

§ 551.048. State Governmental Body: Notice to Secretary of State; Place of Post-
ing Notice

(a) A state governmental body shall provide notice of each meeting to the
secretary of state.

(b) The secretary of state shall post the notice on the Internet. The sec-
retary of state shall provide during regular office hours a computer terminal
at a place convenient to the public in the office of the secretary of state that
members of the public may use to view the notice.

§ 551.049. County Governmental Body: Place of Posting Notice

A county governmental body shall post notice of each meeting on a bulletin
board at a place convenient to the public in the county courthouse.

§ 551.050. Municipal Governmental Body: Place of Posting Notice

A municipal governmental body shall post notice of each meeting on a bul-
letin board at a place convenient to the public in the city hall.

§ 551.051. School District: Place of Posting Notice

A school district shall post notice of each meeting on a bulletin board at a
place convenient to the public in the central administrative office of the district.

§ 551.052. School District: Special Notice to News Media

(a) A school district shall provide special notice of each meeting to any
news media that has:

(1) requested special notice; and

(2) agreed to reimburse the district for the cost of providing the special
notice.

(b) The notice shall be by telephone, facsimile transmission, or electronic
mail.

§ 551.053. District or Political Subdivision Extending Into Four or More Counties:
Notice to Public, Secretary of State, and County Clerk; Place of Posting Notice

(a) The governing body of a water district or other district or political
subdivision that extends into four or more counties shall:

(1) post notice of each meeting at a place convenient to the public in the
administrative office of the district or political subdivision;

(2) provide notice of each meeting to the secretary of state; and

(3) provide notice of each meeting to the county clerk of the county in
which the administrative office of the district or political subdivision is located.

(b) The secretary of state shall post the notice provided under Subsection
(a)(2) on the Internet. The secretary of state shall provide during regular office
hours a computer terminal at a place convenient to the public in the office of
the secretary of state that members of the public may use to view the notice.

(c) A county clerk shall post the notice provided under Subsection (a)(3) on
a bulletin board at a place convenient to the public in the county courthouse.

§ 551.054. District or Political Subdivision Extending Into Fewer Than Four
Counties: Notice to Public and County Clerks; Place of Posting Notice

(a) The governing body of a water district or other district or political
subdivision that extends into fewer than four counties shall:

(1) post notice of each meeting at a place convenient to the public in the
administrative office of the district or political subdivision; and

(2) provide notice of each meeting to the county clerk of each county in
which the district or political subdivision is located.

(b) A county clerk shall post the notice provided under Subsection (a)(2)
on a bulletin board at a place convenient to the public in the county courthouse.
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§ 551.055. Institution of Higher Education

In addition to providing any other notice required by this subchapter, the
governing board of a single institution of higher education:

(1) shall post notice of each meeting at the county courthouse of the
county in which the meeting will be held;

(2) shall publish notice of a meeting in a student newspaper of the institu-
tion if an issue of the newspaper is published between the time of the posting
and the time of the meeting; and

(3) may post notice of a meeting at another place convenient to the public.

§ 551.056. Additional Posting Requirements for Certain Municipalities, Counties,
School Districts, Junior College Districts, and Development Corporations

(a) This section applies only to a governmental body or economic develop-
ment corporation that maintains an Internet website or for which an Internet
website is maintained. This section does not apply to a governmental body
described by Section 551.001(3)(D).

(b) In addition to the other place at which notice is required to be posted
by this subchapter, the following governmental bodies and economic devel-
opment corporations must also concurrently post notice of a meeting on the
Internet website of the governmental body or economic development corpora-
ton:

(1) a municipality;
(2) a county;
(3) a school district;

(4) the governing body of a junior college or junior college district,
including a college or district that has changed its name in accordance with
Chapter 130, Education Code; and

(5) a development corporation organized under the Development
Corporation Act of 1979 (Article 5190.6, Vernon’s Texas Civil Statutes); and

(6) a regional mobility authority included within the meaning of an
“authority” as defined by Section 370.003, Transportation Code..

(c) The following governmental bodies and economic development corpo-
rations must also concurrently post the agenda for the meeting on the Internet
website of the governmental body or economic development corporation:

(1) a municipality with a population of 48,000 or more;
(2) a county with a population of 65,000 or more;

(3) a school district that contains all or part of the area within the corpo-
rate boundaries of a municipality with a population of 48,000 or more;

(4) the governing body of a junior college district, including a district
that has changed its name in accordance with Chapter 130, Education Code,
that contains all or part of the area within the corporate boundaries of a mu-
nicipality with a population of 48,000 or more; and

(5) a development corporation organized under the Development Cor-
poration Act of 1979 (Article 5190.6, Vernon’s Texas Civil Statutes)[2] that was
created by or for:

(A) a municipality with a population of 48,000 or more; or

(B) a county or district that contains all or part of the area within the
corporate boundaries of a municipality with a population of 48,000 or more;
and

(6) a regional mobility authority included within the meaning of an
“authority” as defined by Section 370.003, Transportation Code.

(d) The validity of a posted notice of a meeting or an agenda by a gov-
ernmental body or economic development corporation subject to this section
that made a good faith attempt to comply with the requirements of this section
is not affected by a failure to comply with a requirement of this section that is
due to a technical problem beyond the control of the governmental body or
economic development corporation.

Subchapter D. Exceptions to Requirement That Meetings Be Open
§ 551.071. Consultation With Attorney; Closed Meeting

A governmental body may not conduct a private consultation with its at-
torney except:

(1) when the governmental body seeks the advice of its attorney about:
(A) pending or contemplated litigation; or
(B) a settlement offer; or

(2) on a matter in which the duty of the attorney to the governmental body
under the Texas Disciplinary Rules of Professional Conduct of the State Bar of
Texas clearly conflicts with this chapter.

§ 551.072. Deliberation Regarding Real Property; Closed Meeting

A governmental body may conduct a closed meeting to deliberate the pur-
chase, exchange, lease, or value of real property if deliberation in an open meet-
ing would have a detrimental effect on the position of the governmental body
in negotiations with a third person.

§ 551.0725. Commissioners Courts: Deliberation Regarding Contract Being Ne-
gotiated; Closed Meeting

(a) The commissioners court of a county with a population of 400,000
or more may conduct a closed meeting to deliberate business and financial
issues relating to a contract being negotiated if, before conducting the closed
meeting:

(1) the commissioners court votes unanimously that deliberation in an
open meeting would have a detrimental effect on the position of the commis-
sioners court in negotiations with a third person; and

(2) the attorney advising the commissioners court issues a written deter-
mination that deliberation in an open meeting would have a detrimental effect
on the position of the commissioners court in negotiations with a third person.

(b) Notwithstanding Section 551.103(a), Government Code, the com-
missioners court must make a tape recording of the proceedings of a closed
meeting to deliberate the information.

§ 551.0726. Texas Facilities Commission; Provision for Closed Meeting.

(a) The Texas Facilities Commission may conduct a closed meeting to
deliberate business and financial issues relating to a contract being negotiated
if, before conducting the closed meeting:

(1) the commission votes unanimously that deliberation in an open
meeting would have a detrimental effect on the position of the state in negotia-
tions with a third person; and

(2) the attorney advising the commission issues a written determination
finding that deliberation in an open meeting would have a detrimental effect
on the position of the state in negotiations with a third person and setting forth
that finding therein.

(b) Notwithstanding Section 551.103(a), Government Code, the commis-
sion must make a tape recording of the proceedings of a closed meeting held
under this section.

§ 551.073. Deliberation Regarding Prospective Gift; Closed Meeting

A governmental body may conduct a closed meeting to deliberate a negoti-
ated contract for a prospective gift or donation to the state or the governmental
body if deliberation in an open meeting would have a detrimental effect on the
position of the governmental body in negotiations with a third person.

§ 551.074. Personnel Matters; Closed Meeting

(a) This chapter does not require a governmental body to conduct an
open meeting:
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(1) to deliberate the appointment, employment, evaluation, reassign-
ment, duties, discipline, or dismissal of a public officer or employee; or

(2) to hear a complaint or charge against an officer or employee.

(b) Subsection (a) does not apply if the officer or employee who is the
subject of the deliberation or hearing requests a public hearing.

§ 551.0745. Personnel Matters Affecting County Advisory Body; Closed Meeting

(a) This chapter does not require the commissioners court of a county to
conduct an open meeting:

(1) to deliberate the appointment, employment, evaluation, reassign-
ment, duties, discipline, or dismissal of a member of an advisory body; or

(2) to hear a complaint or charge against a member of an advisory body.

(b) Subsection (a) does not apply if the individual who is the subject of the
deliberation or hearing requests a public hearing.

§ 551.075. Conference Relating to Investments and Potential Investments Attend-
ed by Board of Trustees of Texas Growth Fund; Closed Meeting

(a) This chapter does not require the board of trustees of the Texas growth
fund to confer with one or more employees of the Texas growth fund or with
a third party in an open meeting if the only purpose of the conference is to:

(1) receive information from the employees of the Texas growth fund
or the third party relating to an investment or a potential investment by the
Texas growth fund in:

(A) a private business entity, if disclosure of the information would
give advantage to a competitor; or

(B) a business entity whose securities are publicly traded, if the invest-
ment or potential investment is not required to be registered under the Securi-
ties Exchange Act of 1934 (15 U.S.C. Section 78a et seq.), and its subsequent
amendments, and if disclosure of the information would give advantage to a
competitor; or

(2) question the employees of the Texas growth fund or the third party
regarding an investment or potential investment described by Subdivision (1),
if disclosure of the information contained in the questions or answers would
give advantage to a competitor.

(b) During a conference under Subsection (a), members of the board of
trustees of the Texas growth fund may not deliberate public business or agency
policy that affects public business.

(c) In this section, “Texas growth fund” means the fund created by Section
70, Article XVI, Texas Constitution.

§ 551.076. Deliberation Regarding Security Device or Security Audits; Closed
Meeting

This chapter does not require a governmental body to conduct an open
meeting to deliberate:

(1) the deployment, or specific occasions for implementation, of
security personnel or devices; or

(2) a security audit.

§ 551.077. Agency Financed by Federal Government

This chapter does not require an agency financed entirely by federal money
to conduct an open meeting.

§ 551.078. Medical Board or Medical Committee

"This chapter does not require a medical board or medical committee to con-
duct an open meeting to deliberate the medical or psychiatric records of an
individual applicant for a disability benefit from a public retirement system.

§ 551.0785. Deliberations Involving Medical or Psychiatric Records of Individuals

This chapter does not require a benefits appeals committee for a public self-
funded health plan or a governmental body that administers a public insurance,
health, or retirement plan to conduct an open meeting to deliberate:

(1) the medical records or psychiatric records of an individual applicant
for a benefit from the plan; or

(2) a matter that includes a consideration of information in the medical or
psychiatric records of an individual applicant for a benefit from the plan.

§ 551.079. Texas Department of Insurance

(a) The requirements of this chapter do not apply to a meeting of the com-
missioner of insurance or the commissioner’s designee with the board of direc-
tors of a guaranty association established under Chapter 2602, Insurance Code,
or Article 21.28-C or 21.28-D, Insurance Code, in the discharge of the com-
missioner’s duties and responsibilities to regulate and maintain the solvency of
a person regulated by the Texas Department of Insurance.

(b) The commissioner of insurance may deliberate and determine the ap-
propriate action to be taken concerning the solvency of a person regulated by
the Texas Department of Insurance in a closed meeting with persons in one or
more of the following categories:

(1) staff of the Texas Department of Insurance;
(2) a regulated person;
(3) representatives of a regulated person; or

(4) members of the board of directors of a guaranty association estab-
lished under Chapter 2602 or Article 21.28-C, or 21.28-D, Insurance Code.

§ 551.080. Board of Pardons and Paroles

This chapter does not require the Board of Pardons and Paroles to conduct
an open meeting to interview or counsel an inmate of the Texas Department
of Criminal Justice.

§ 551.081. Credit Union Commission

This chapter does not require the Credit Union Commission to conduct an
open meeting to deliberate a matter made confidential by law.

§ 551.0811. The Finance Commission of Texas

"This chapter does not require The Finance Commission of Texas to conduct
an open meeting to deliberate a matter made confidential by law.

§ 551.0812. State Banking Board

This chapter does not require the State Banking Board to conduct an open
meeting to deliberate a matter made confidential by law.

§ 551.082. School Children; School District Employees; Disciplinary Matter or
Complaint

(a) This chapter does not require a school board to conduct an open meet-
ing to deliberate in a case:

(1) involving discipline of a public school child; or

(2) in which a complaint or charge is brought against an employee of
the school district by another employee and the complaint or charge directly
results in a need for a hearing.

(b) Subsection (a) does not apply if an open hearing is requested in writ-
ing by a parent or guardian of the child or by the employee against whom the
complaint or charge is brought.
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§ 551.0821. School Board: Personally Identifiable Information About Public School
Student

(a) This chapter does not require a school board to conduct an open
meeting to deliberate a matter regarding a public school student if personally
identifiable information about the student will necessarily be revealed by the
deliberation.

(b) Directory information about a public school student is considered to be
personally identifiable information about the student for purposes of Subsec-
tion (a) only if a parent or guardian of the student, or the student if the student
has attained 18 years of age, has informed the school board, the school district,
or a school in the school district that the directory information should not be
released without prior consent. In this subsection, “directory information” has
the meaning assigned by the federal Family Educational Rights and Privacy Act
of 1974 (20 U.S.C. Section 1232g), as amended.

(c) Subsection (a) does not apply if an open meeting about the matter is
requested in writing by a parent or guardian of the student or by the student if
the student has attained 18 years of age.

§ 551.083. Certain School Boards; Closed Meeting Regarding Consultation With
Representative of Employee Group

This chapter does not require a school board operating under a consultation
agreement authorized by Section 13.901, Education Code, to conduct an open
meeting to deliberate the standards, guidelines, terms, or conditions the board
will follow, or instruct its representatives to follow, in a consultation with a
representative of an employee group.

§ 551.084. Investigation; Exclusion of Witness From Hearing

A governmental body that is investigating a matter may exclude a witness
from a hearing during the examination of another witness in the investigation.

§ 551.085. Governing Board of Certain Providers of Health Care Services

(a) This chapter does not require the governing board of a municipal
hospital, municipal hospital authority, hospital district created under general or
special law, or nonprofit health maintenance organization created under Sec-
tion 534.101, Health and Safety Code, to conduct an open meeting to deliber-
ate:

(1) pricing or financial planning information relating to a bid or nego-
tiation for the arrangement or provision of services or product lines to another
person if disclosure of the information would give advantage to competitors of
the hospital, hospital district, or nonprofit health maintenance organization; or

(2) information relating to a proposed new service or product line of the
hospital, hospital district, or nonprofit health maintenance organization before
publicly announcing the service or product line.

(b) The governing board of a health maintenance organization created
under Section 281.0515, Health and Safety Code, that is subject to this chapter
is not required to conduct an open meeting to deliberate information described
by Subsection (a).

§ 551.086. Certain Public Power Utilities: Competitive Matters

(a) Notwithstanding anything in this chapter to the contrary, the rules
provided by this section apply to competitive matters of a public power utility.

(b) In this section:

(1) “Public power utility” means an entity providing electric or gas util-
ity services that is subject to the provisions of this chapter.

(2) “Public power utility governing body” means the board of trustees
or other applicable governing body, including a city council, of a public power
utility.

(3) “Competitive matter” means a utility-related matter that the public
power utility governing body in good faith determines by a vote under this sec-
tion is related to the public power utility’s competitive activity, including com-
mercial information, and would, if disclosed, give advantage to competitors
or prospective competitors but may not be deemed to include the following

categories of information:

(A) information relating to the provision of distribution access service,
including the terms and conditions of the service and the rates charged for
the service but not including information concerning utility-related services or
products that are competitive;

(B) information relating to the provision of transmission service that
is required to be filed with the Public Utility Commission of Texas, subject to
any confidentiality provided for under the rules of the commission;

(C) information for the distribution system pertaining to reliability
and continuity of service, to the extent not security-sensitive, that relates to
emergency management, identification of critical loads such as hospitals and
police, records of interruption, and distribution feeder standards;

(D) any substantive rule of general applicability regarding service of-
ferings, service regulation, customer protections, or customer service adopted
by the public power utility as authorized by law;

(E) aggregate information reflecting receipts or expenditures of
funds of the public power utility, of the type that would be included in audited
financial statements;

(F) information relating to equal employment opportunities for mi-
nority groups, as filed with local, state, or federal agencies;

(G) information relating to the public power utility’s performance in
contracting with minority business entities;

(H) information relating to nuclear decommissioning trust agree-
ments, of the type required to be included in audited financial statements;

(D) information relating to the amount and timing of any transfer to
an owning city’s general fund;

(J) information relating to environmental compliance as required to
be filed with any local, state, or national environmental authority, subject to any
confidentiality provided under the rules of those authorities;

(K) names of public officers of the public power utility and the voting
records of those officers for all matters other than those within the scope of a
competitive resolution provided for by this section;

(L) a description of the public power utility’s central and field orga-
nization, including the established places at which the public may obtain infor-
mation, submit information and requests, or obtain decisions and the ident-
fication of employees from whom the public may obtain information, submit
information or requests, or obtain decisions; or

(M) information identifying the general course and method by which
the public power utility’s functions are channeled and determined, including
the nature and requirements of all formal and informal policies and procedures.

(c) This chapter does not require a public power utility governing body
to conduct an open meeting to deliberate, vote, or take final action on any
competitive matter, as that term is defined in Subsection (b)(3). Before a pub-
lic power utility governing body may deliberate, vote, or take final action on
any competitive matter in a closed meeting, the public power utility governing
body must first make a good faith determination, by majority vote of its mem-
bers, that the matter is a competitive matter that satisfies the requirements of
Subsection (b)(3). The vote shall be taken during the closed meeting and be
included in the certified agenda or tape recording of the closed meeting. If a
public power utility governing body fails to determine by that vote that the
matter satisfies the requirements of Subsection (b)(3), the public power utility
governing body may not deliberate or take any further action on the matter in
the closed meeting. This section does not limit the right of a public power util-
ity governing body to hold a closed session under any other exception provided
for in this chapter.

(d) For purposes of Section 551.041, the notice of the subject matter of
an item that may be considered as a competitive matter under this section is
required to contain no more than a general representation of the subject matter
to be considered, such that the competitive activity of the public power utility
with respect to the issue in question is not compromised or disclosed.

(e) With respect to municipally owned utilities subject to this section, this
section shall apply whether or not the municipally owned utility has adopted
customer choice or serves in a multiply certificated service area under the Utili-
ties Code.

(f) Nothing in this section is intended to preclude the application of the
enforcement and remedies provisions of Subchapter G.
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§ 551.087. Deliberation Regarding Economic Development Negotiations; Closed
Meeting

This chapter does not require a governmental body to conduct an open
meeting:

(1) to discuss or deliberate regarding commercial or financial information
that the governmental body has received from a business prospect that the gov-
ernmental body seeks to have locate, stay, or expand in or near the territory of
the governmental body and with which the governmental body is conducting
economic development negotiations; or

(2) to deliberate the offer of a financial or other incentive to a business
prospect described by Subdivision (1).

§ 551.088. Deliberation Regarding Test Item

This chapter does not require a governmental body to conduct an open
meeting to deliberate a test item or information related to a test item if the
governmental body believes that the test item may be included in a test the
governmental body administers to individuals who seek to obtain or renew a
license or certificate that is necessary to engage in an activity.

§ 551.089. Department Of Information Resources

This chapter does not require the governing board of the Department of
Information Resources to conduct an open meeting to deliberate:(1) security
assessments or deployments relating to information resources technology;(2)
network security information as described by Section 2059.055(b); or(3) the
deployment, or specific occasions for implementation, of security personnel,
critical infrastructure, or security devices.

Subchapter E. Procedures Relating to Closed Meeting
§ 551.101. Requirement to First Convene in Open Meeting

If a closed meeting is allowed under this chapter, a governmental body may
not conduct the closed meeting unless a quorum of the governmental body first
convenes in an open meeting for which notice has been given as provided by
this chapter and during which the presiding officer publicly:

(1) announces that a closed meeting will be held; and

(2) identifies the section or sections of this chapter under which the closed
meeting is held.

§ 551.102. Requirement to Vote or like Final Action in Open Meeting

A final action, decision, or vote on a matter deliberated in a closed meeting
under this chapter may only be made in an open meeting that is held in compli-
ance with the notice provisions of this chapter.

§ 551.103. Certified Agenda or Tape Recording Required

(a) A governmental body shall either keep a certified agenda or make a
tape recording of the proceedings of each closed meeting, except for a private
consultation permitted under Section 551.071.

(b) The presiding officer shall certify that an agenda kept under Subsec-
tion (a) is a true and correct record of the proceedings.

(c) The certified agenda must include:
(1) a statement of the subject matter of each deliberation;
(2) a record of any further action taken; and

(3) an announcement by the presiding officer at the beginning and the
end of the meeting indicating the date and time.

(d) A tape recording made under Subsection (a) must include announce-
ments by the presiding officer at the beginning and the end of the meeting
indicating the date and time.

§ 551.104. Certified Agenda or Tape; Preservation; Disclosure

(a) A governmental body shall preserve the certified agenda or tape record-
ing of a closed meeting for at least two years after the date of the meeting. If an
action involving the meeting is brought within that period, the governmental
body shall preserve the certified agenda or tape while the action is pending.

(b) In litigation in a district court involving an alleged violation of this
chapter, the court:

(1) is entitled to make an in camera inspection of the certified agenda
or tape;

(2) may admit all or part of the certified agenda or tape as evidence, on
entry of a final judgment; and

(3) may grant legal or equitable relief it considers appropriate, including
an order that the governmental body make available to the public the certified
agenda or tape of any part of a meeting that was required to be open under
this chapter.

(c) The certified agenda or tape of a closed meeting is available for public
inspection and copying only under a court order issued under Subsection (b)

3).

Subchapter F. Meetings Using Telephone, Videoconference, or Internet

§ 551.121. Governing Board of Institution of Higher Education; Board
for Lease of University Lands; Texas Higher Education Coordinating Board:
Special Meeting for Immediate Action

(a) In this section, “governing board,” “institution of higher education,”
and “university system” have the meanings assigned by Section 61.003, Educa-
tion Code.

(b) This chapter does not prohibit the governing board of an institution
of higher education, the Board for Lease of University Lands, or the Texas
Higher Education Coordinating Board from holding an open or closed meet-
ing by telephone conference call.

(c) A meeting held by telephone conference call authorized by this section
may be held only if:

(1) the meeting is a special called meeting and immediate action is
required; and

(2) the convening at one location of a quorum of the governing board,
the Board for Lease of University Lands, the Texas Higher Education Coordi-
nating Board, as applicable, is difficult or impossible.

(d) The telephone conference call meeting is subject to the notice require-
ments applicable to other meetings.

(e) The notice of a telephone conference call meeting of a governing board
must specify as the location of the meeting the location where meetings of the
governing board are usually held. For a meeting of the governing board of a
university system, the notice must specify as the location of the meeting the
board’s conference room at the university system office. For a meeting of the
Board for Lease of University Lands, the notice must specify as the location of
the meeting a suitable conference or meeting room at The University of Texas
System office. For a meeting of the Texas Higher Education Coordinating
Board, the notice must specify as the location of the meeting a suitable confer-
ence or meeting room at the offices of the Texas Higher Education Coordinat-
ing Board or at an institution of higher education.

(f) Each part of the telephone conference call meeting that is required
to be open to the public shall be audible to the public at the location specified
in the notice of the meeting as the location of the meeting and shall be tape
recorded. The tape recording shall be made available to the public.

§ 551.122. Governing Board of Junior College District: Quorum Present at One
Location

(a) This chapter does not prohibit the governing board of a junior
college district from holding an open or closed meeting by telephone
conference call.

(b) A meeting held by telephone conference call authorized by this
section may be held only if a quorum of the governing board is physically
present at the location where meetings of the board are usually held.
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(©) The telephone conference call meeting is subject to the notice
requirements applicable to other meetings.

(d)  FEach part of the telephone conference call meeting that is required
to be open to the public shall be audible to the public at the location
where the quorum is present and shall be tape-recorded. The tape re-
cording shall be made available to the public.

(e) The location of the meeting shall provide two-way communica-
tion during the entire telephone conference call meeting, and the identi-
fication of each party to the telephone conference shall be clearly stated
before the party speaks.

(f)  The authority provided by this section is in addition to the author-
ity provided by Section 551.121.

(2 A member of a governing board of a junior college district who
participates in a board meeting by telephone conference call but is not
physically present at the location of the meeting is considered to be absent
from the meeting for purposes of Section 130.0845, Education Code.

§ 551.123. Texas Board of Criminal Justice

(a) The Texas Board of Criminal Justice may hold an open or closed emer-
gency meeting by telephone conference call.

(b) The portion of the telephone conference call meeting that is open shall
be recorded. The recording shall be made available to be heard by the public at
one or more places designated by the board.

§ 551.124. Board of Pardons and Paroles

At the call of the presiding officer of the Board of Pardons and Paroles, the
board may hold a hearing on clemency matters by telephone conference call.

§ 551.125. Other Governmental Body

(a) Except as otherwise provided by this subchapter, this chapter does
not prohibit a governmental body from holding an open or closed meeting by
telephone conference call.

(b) A meeting held by telephone conference call may be held only if:

(1) an emergency or public necessity exists within the meaning of Sec-
tion 551.045 of this chapter; and

(2) the convening at one location of a quorum of the governmental body
is difficult or impossible; or

(3) the meeting is held by an advisory board.

(c) The telephone conference call meeting is subject to the notice require-
ments applicable to other meetings.

(d) The notice of the telephone conference call meeting must specify as
the location of the meeting the location where meetings of the governmental
body are usually held.

(e) Each part of the telephone conference call meeting that is required
to be open to the public shall be audible to the public at the location specified
in the notice of the meeting as the location of the meeting and shall be tape-
recorded. The tape recording shall be made available to the public.

(f) The location designated in the notice as the location of the meeting
shall provide two-way communication during the entire telephone conference
call meeting and the identification of each party to the telephone conference
shall be clearly stated prior to speaking.

§ 551.126. Higher Education Coordinating Board

(a) In this section, “board” means the Texas Higher Education Coordinat-
ing Board.

(b) The board may hold an open meeting by telephone conference call or
video conference call in order to consider a higher education impact statement
if the preparation of a higher education impact statement by the board is to be
provided under the rules of either the house of representatives or the senate.

(c) A meeting held by telephone conference call must comply with the
procedures described in Section 551.125.

(d) A meeting held by video conference call is subject to the notice re-
quirements applicable to other meetings. In addition, a meeting held by video
conference call shall:

(1) be visible and audible to the public at the location specified in the
notice of the meeting as the location of the meeting;

(2) be recorded by audio and video; and

(3) have two-way audio and video communications with each participant
in the meeting during the entire meeting.

§ 551.127. Videoconference Call

(a) Except as otherwise provided by this section, this chapter does not
prohibit a governmental body from holding an open or closed meeting by vid-
eoconference call.

(b) A meeting may be held by videoconference call only if a quorum of the
governmental body is physically present at one location of the meeting, except
as provided by Subsection (c).

(c) A meeting of a state governmental body or a governmental body that
extends into three or more counties may be held by videoconference call only
if a majority of the quorum of the governmental body is physically present at
one location of the meeting.

(d) A meeting held by videoconference call is subject to the notice re-
quirements applicable to other meetings in addition to the notice requirements
prescribed by this section.

(e) The notice of a meeting to be held by videoconference call must specify
as a location of the meeting the location where a quorum of the governmental
body will be physically present and specify the intent to have a quorum present
at that location, except that the notice of a meeting to be held by videoconfer-
ence call under Subsection (c) must specify as a location of the meeting each
location where a majority of the quorum of the governmental body will be
physically present and specify the intent to have a majority of the quorum of
the governmental body present at that location. In addition, the notice of the
meeting must specify as a location of the meeting each other location where a
member of the governmental body who will participate in the meeting will be
physically present during the meeting. Each of the locations shall be open to
the public during the open portions of the meeting.

(f) Each portion of a meeting held by videoconference call that is required
to be open to the public shall be visible and audible to the public at each loca-
tion specified under Subsection (e).

(g) The governmental body shall make at least an audio recording of the
meeting. The recording shall be made available to the public.

(h) Each location specified under Subsection (e) shall have two-way com-
munication with each other location during the entire meeting. Each partici-
pant in the videoconference call, while speaking, shall be clearly visible and
audible to each other participant and, during the open portion of the meeting,
to the members of the public in attendance at a location of the meeting.

(i) The Department of Information Resources by rule shall specify mini-
mum standards for audio and video signals at a meeting held by videoconfer-
ence call. The quality of the audio and video signals perceptible at each location
of the meeting must meet or exceed those standards.

(j) The quality of the audio and video signals perceptible by members of
the public at each location of the meeting must:

(1) meet or exceed the quality of the audio and video signals perceptible
by the members of the governmental body participating in the meeting; and

(2) be of sufficient quality so that members of the public at each location
of the meeting can observe the demeanor and hear the voice of each participant
in the open portion of the meeting.

(k) Without regard to whether a member of the governmental body is
participating in a meeting from a remote location by videoconference call, a
governmental body may allow a member of the public to testify at a meeting
from a remote location by videoconference call.
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§ 551.128. Internet Broadcast of Open Meeting

(a) In this section, “Internet” means the largest nonproprietary coopera-
tive public computer network, popularly known as the Internet.

(b) Subject to the requirements of this section, a governmental body may
broadcast an open meeting over the Internet.

(c) A governmental body that broadcasts a meeting over the Internet shall
establish an Internet site and provide access to the broadcast from that site.
The governmental body shall provide on the Internet site the same notice of
the meeting that the governmental body is required to post under Subchapter
C. The notice on the Internet must be posted within the time required for
posting notice under Subchapter C.

§ 551.129. Consultations Between Governmental Body and Its Attorney

(a) A governmental body may use a telephone conference call, videocon-
ference call, or communications over the Internet to conduct a public consulta-
tion with its attorney in an open meeting of the governmental body or a private
consultation with its attorney in a closed meeting of the governmental body.

(b) Each part of a public consultation by a governmental body with its at-
torney in an open meeting of the governmental body under Subsection (a) must
be audible to the public at the location specified in the notice of the meeting as
the location of the meeting.

(c) Subsection (a) does not:

(1) authorize the members of a governmental body to conduct a meeting
of the governmental body by telephone conference call, videoconference call,
or communications over the Internet; or

(2) create an exception to the application of this subchapter.

(d) Subsection (a) does not apply to a consultation with an attorney who is
an employee of the governmental body.

(e) For purposes of Subsection (d), an attorney who receives compensation
for legal services performed, from which employment taxes are deducted by the
governmental body, is an employee of the governmental body.

(f) Subsection (d) does not apply to:

(1) the governing board of an institution of higher education as
defined by Section 61.003, Education Code; or

(2) the Texas Higher Education Coordinating Board.

Subchapter G. Enforcement and Remedies; Criminal Violations
§ 551.141. Action Voidable

An action taken by a governmental body in violation of this chapter is void-
able.

§ 551.142. Mandamus; Injunction

(a) An interested person, including a member of the news media, may
bring an action by mandamus or injunction to stop, prevent, or reverse a vio-
lation or threatened violation of this chapter by members of a governmental
body.

(b) The court may assess costs of litigation and reasonable attorney fees in-
curred by a plaintiff or defendant who substantially prevails in an action under
Subsection (a). In exercising its discretion, the court shall consider whether the
action was brought in good faith and whether the conduct of the governmental
body had a reasonable basis in law.

§ 551.143. Conspiracy to Circumvent Chapter; Offense; Penalty

(a) A member or group of members of a governmental body commits an
offense if the member or group of members knowingly conspires to circumvent
this chapter by meeting in numbers less than a quorum for the purpose of se-
cret deliberations in violation of this chapter.

(b) An offense under Subsection (a) is a misdemeanor punishable by:

(1) a fine of not less than $100 or more than $500;

(2) confinement in the county jail for not less than one month or more
than six months; or

3) both the fine and confinement.

§ 551.144. Closed Meeting; Offense; Penalty

(a) A member of a governmental body commits an offense if a closed meet-
ing is not permitted under this chapter and the member knowingly:

(1) calls or aids in calling or organizing the closed meeting, whether it
is a special or called closed meeting;

(2) closes or aids in closing the meeting to the public, if it is a regular
meeting; or

(3) participates in the closed meeting, whether it is a regular, special,
or called meeting.

(b) An offense under Subsection (a) is a misdemeanor punishable by:
(1) a fine of not less than $100 or more than $500;

(2) confinement in the county jail for not less than one month or more
than six months; or

(3) both the fine and confinement.

(¢) Itis an affirmative defense to prosecution under Subsection (a) that the
member of the governmental body acted in reasonable reliance on a court or-
der or a written interpretation of this chapter contained in an opinion of a court
of record, the attorney general, or the attorney for the governmental body.

§ 551.145. Closed Meeting Without Certified Agenda or Tape Recording; Offense;
Penalty

(a) A member of a governmental body commits an offense if the member
participates in a closed meeting of the governmental body knowing that a certi-
fied agenda of the closed meeting is not being kept or that a tape recording of
the closed meeting is not being made.

(b) An offense under Subsection (a) is a Class C misdemeanor.

§ 551.146. Disclosure of Certified Agenda or Tape Recording of Closed Meeting;
Offense; Penalty; Civil Liability

(a) An individual, corporation, or partnership that without lawful author-
ity knowingly discloses to a member of the public the certified agenda or tape
recording of a meeting that was lawfully closed to the public under this chapter:

(1) commits an offense; and
(2) is liable to a person injured or damaged by the disclosure for:

(A) actual damages, including damages for personal injury or damage,
lost wages, defamation, or mental or other emotional distress;

(B) reasonable attorney fees and court costs; and
(C) at the discretion of the trier of fact, exemplary damages.
(b) An offense under Subsection (a)(1) is a Class B misdemeanor.

(c) Itis a defense to prosecution under Subsection (a)(1) and an affirmative
defense to a civil action under Subsection (a)(2) that:

(1) the defendant had good reason to believe the disclosure was lawful;
or

(2) the disclosure was the result of a mistake of fact concerning the
nature or content of the certified agenda or tape recording.

[1] Article VIII, section 20 of the Texas Constitution addresses the valuation
of property for ad valorem tax purposes.

[2] The citation to the Development Corporation Act in sections 511.056(b)
(5) and (c)(6) has been amended effective April 1, 2009, to read “(Subditle Cl1,
Title 12, Local Government Code).” Tex. H.B. 2278, 80th Leg., R.S. (2007).
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