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Introductory Note

The OPEN GOVERNMENT GUIDE is a compre-
hensive guide to open government law and practice in
each of the 50 states and the District of Columbia. Fifty-
one outlines detail the rights of reporters and other citi-
zens to see information and attend meetings of state and
local governments.

The OPEN GOVERNMENT GUIDE — previously
published as Tapping Officials’ Secrets — is the sole ref-
erence on open government laws in many states.

Written to follow a standard outline to allow easy com-
parisons between state laws, the compendium has enabled
open government advocates in one state to use arguments
successful in other states to enhance access rights at home.
Press associations and lobbyists have been able to invoke
other sunshine laws as they seek reforms in their own.

Volunteer attorneys, expert in open government laws in
each state and in Washington, D.C., generously donated
their time to prepare the initial outlines for the first incar-
nation of this project in 1989. In most states these same
attorneys or their close associates updated and rewrote
the outlines for the 1993, 1997, 2001 and 2006 editions
as well this current 2011 edition.

Attorneys who are new to the compendium in this edi-
tion are also experts in open government and access is-
sues, and we are grateful to them for their willingness to
share in this ongoing project to create the first and only
detailed treatise on state open government law. The rich
knowledge and experience all the participating attorneys
bring to this project make it a success.

While most of the initial users of this compendium
were journalists, we know that lawyers and citizens have
discovered it and find it to be indispensable as well.

At its core, participatory democracy decries locked files
and closed doors. Good citizens study their governors,
challenge the decisions they make and petition or vote for
change when change is needed. But no citizen can carry
out these responsibilities when government is secret.

Assurances of open government exist in the common
law, in the first state laws after colonization, in territorial
laws in the west and even in state constitutions. All states

have passed laws requiring openness, often in direct re-
sponse to the scandals spawned by government secrecy.
The U.S. Congress strengthened the federal Freedom
of Information Act after Watergate, and many states fol-
lowed suit.

States with traditionally strong access laws include Ver-
mont, which provides virtually unfettered access on many
levels; Florida, which was one of the first states to enact
a sunshine law; and Ohio, whose courts have issued sev-
eral access-friendly rulings. Other jurisdictions, such as
Pennsylvania and the District of Columbia, have made
significant changes to their respective open government
laws since the fifth edition was published designed to
foster greater public access to information. Historically,
Pennsylvania had a reputation as being relatively non-
transparent while the District of Columbia was known to
have a very restrictive open meetings law.

Some public officials in state and local governments
work hard to achieve and enforce open government laws.
The movement toward state freedom of information
compliance officers reflects a growing activism for access
to information in the states.

But such official disposition toward openness is excep-
tional. Hardly a day goes by when we don’t hear that a
state or local government is trying to restrict access to
records that have traditionally been public — usually be-
cause it is feared release of the records will violate some-

one’s “privacy” or threaten our nation’s security.

It is in this climate of tension between broad demo-
cratic mandates for openness and official preference for
secrecy that reporters and good citizens need to garner
their resources to ensure the passage and success of open
government laws.

The Reporters Committee genuinely hopes that the
OPEN GOVERNMENT GUIDE will help a vigor-
ous press and citizenry to shape and achieve demands for
openness, and that it will serve as a primer for those who
battle in government offices and in the courts for access
to records and meetings. When challenges to secrecy are
successful, the news is better and so is the government.

THE REPORTERS COMMITTEE FOR FREEDOM OF THE PRESS
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User’s Guide

Whether you are using a guide from one state to find a
specific answer to an access issue, or the complete com-
pendium encompassing all states to survey approaches to
a particular aspect of open government law around the
country, knowing a few basics on how the OPEN GOV-
ERNMENT GUIDE is set up will help you to get the
most out of it.

Following the outline. Every state section is based on the
same standard outline. The outline is divided into two
parts: access to records and access to meetings.

Start by reviewing the table of contents for each state.
It includes the first two tiers of that state’s outline. Once
you are familiar with the structure of the outline, finding
specific information is simple. Typically, the outline be-
gins by describing the general structure of the state law,
then provides detailed topical listings explaining access
policies for specific kinds of records or meetings.

Every state outline follows the standard outline, but
there will be some variations. Some contributors added
items within the outline, or omitted subpoints found in
the complete outline which were not relevant to that
state’s law. Each change was made to fit the needs of a
particular state’s laws and practices.

In general, outline points that appear in boldface type
are part of the standard outline, while additional topics
will appear in italicized type.

Whether you are using one state outline or any number
of outlines, we think you will find the outline form help-
tul in finding specific information quickly without having
to read an entire statute or search through many court
cases. But when you do need to consult statutes, you will
find the complete text of the relevant portions at the end
of each outline.

Additional copies of individual state booklets, or of the
compendium covering the 50 states and the District of
Columbia, can be ordered from The Reporters Commit-
tee for Freedom of the Press, 1101 Wilson Blvd., Suite
1100, Arlington, Virginia 22209, or by calling (703) 807-
2100. The compendium is available in electronic format
on CD.

The state outlines also are available on our World-Wide
Web site, www.rcfp.org/ogg. The Internet version of the
outlines allows you to search the database and compare
the law in different states.

Updates: The Reporters Committee published new
editions of THE OPEN GOVERNMENT GUIDE in
1989, 1993, 1997, 2001, 2006, and now in 2011. We ex-
pect future updates to follow on approximately the same
schedule. If we become aware of mistakes or material
omissions in this work, we will post notices on this proj-
ect’s page on our World-Wide Web site, at www.rcfp.org/
ogg. This does not mean that the outlines will constantly
be updated on the site — it simply means known errors
will be corrected there.

For our many readers who are not lawyers: This book
is designed to help journalists, lawyers, and citizens un-
derstand and use state open records and meetings law.
Although the guides were written by lawyers, they are
designed to be useful to and readable by nonlawyers as
well. However, some of the elements of legal writing may
be unfamiliar to lay readers. A quick overview of some of
these customs should suffice to help you over any hurdles.

Lawyers are trained to give a “legal citation” for most
statements of law. The name of a court case or number
of a statute may therefore be tacked on to the end of a
sentence. This may look like a sentence fragment, or may
leave you wondering if some information about that case
was omitted. Nothing was left out; inclusion of a legal
citation provides a reference to the case or statute sup-
porting the statement and provides a shorthand method
of identifying that authority, should you need to locate it.

Legal citation form also indicates where the law can be
found in official reporters or other legal digests. Typically,
a cite to a court case will be followed by the volume and
page numbers of a legal reporter. Most state cases will be
found in the state reporter, a larger regional reporter, or
both. A case cite reading 123 A.2d 456 means the case
could be found in the Atlantic (regional) reporter, second
series, volume 123, starting at page 456.

Note that the complete citation for a case is often given
only once. We have tried to eliminate as many cryptic
second-reference cites as possible, but you may encoun-
ter cites like “Jackson at 321.” This means that the author
is referring you to page 321 of a case cited earlier that in-
cludes the name Jackson. Authors may also use the words
supra or infra to refer to a discussion of a case appearing
earlier or later in the outline, respectively.

Except for these legal citation forms, most “legalese”
has been avoided. We hope this will make this guide more
accessible to everyone.

THE REPORTERS COMMITTEE FOR FREEDOM OF THE PRESS
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FOREWORD

Public records. Tennessee’s Public Records Act, originally passed by
the legislature in 1957, mandates that governmental entities grant full
access to public records to every citizen of Tennessee. The legislative
policy behind the Act is enunciated in the enforcement provision that
directs courts to construe the Act broadly “so as to give the fullest pos-
sible access to public records.” Tennessee Code Annotated (“T.C.A.”)
§ 10-7-505(d) (1999). The original 1957 Act provided that “[a]ll state,
county and municipal records” shall be open for inspection “unless oth-
erwise provided by law or regulations made pursuant thereto.” (Emphasis
added.) In 1984, the legislature amended the emphasized portion to
read: “unless otherwise provided by state statutes.” The Tennessee Su-
preme Court has construed this amendment as reserving to the legis-
lature alone the power to make exceptions to the accessibility of public
records. Memphis Publishing Co. v. Holt, 710 S:W.2d 513, 517 (Tenn.
1986). In 1991, however, the specific language was further amended
to read: “unless otherwise provided by state law.” The change from
“state statute” to “state law” arguably broadens the means of limiting
access beyond the holding in Ho/t to include exemptions under com-
mon law privileges. The Public Records Act continues to go through
many revisions. In addition to separate statutes throughout the Ten-
nessee Code that create new exemptions to the Act, the Act itself was
subjected to at least ten different pieces of legislation between 2001
and 2004 that modified the Act.

In 2008 the Public Records Act received substantial revisions to
make it more user friendly. Changes to the Act included imposing
a deadline for records custodians to respond to a request, and provi-
sions to set a reasonable price for copies of records. Also in 2008, Ten-
nessee created the Office of Open Records Counsel, as a department
of the State Controller, to assist and advise public officials and the
public, including the media, with open records issues. The Open Re-
cords Counsel serves as an ombudsman that can mediate open records
disputes and issue written opinions concerning open records issues.
The office of Open Records Counsel, and its Advisory Committee,

may also review and make comments to the General Assembly on any
legislation affecting Open Meetings.

Open meetings. When the General Assembly enacted the Sunshine
Law in 1974, Tennessee became the 46th state to fashion such legisla-
tion. A 1957 attempt to draft open meeting legislation died in commit-
tee. The legislature’s source of authority to enact the Sunshine Law is
Article 1, Section 19 of the Tennessee Constitution which provides:
“That the printing presses shall be free to every person to examine the
proceedings of the legislature; or of any branch or officer of the gov-
ernment, and no law shall ever be made to restrain the right thereof.”
The opening policy statement of the Tennessee Sunshine Act echoes
and specifies this broad grant of the public’s right to open government:

The general assembly hereby declares it to be the policy of this
state that the formation of public policy and decisions is public
business and shall not be conducted in secret. This part shall not
be construed to limit any of the rights and privileges contained in
Article I, § 19, of the constitution of the state of Tennessee.

T.C.A. §§ 8-44-101(a) and (b) (1995). The broad legislative mandate
that “all meetings of any governing body . . . [be] open to the public at
all times, except as provided by the Tennessee Constitution,” T.C.A.
§ 8-44-102(a) (1995), has survived vigorous constitutional challenges
that the law was vague, ambiguous, unreasonable, and arbitrary and
chilled free speech. Dorrier v. Dark, 537 S.W.2d 888 (Tenn. 1976);
Memphis Publishing Co. v. City of Memphis, 513 S.W.2d 511 (Tenn.
1974).

Thus, from its enactment, the Tennessee Sunshine Law has been
construed as embodying the will of the people, speaking through their
elected legislative representatives, that the benefits of open govern-
ment be safeguarded through a statute that secures these benefits in
broad terms. The definitional provisions of the Sunshine Law are
equally sweeping. Instead of listing those government entities subject
to public scrutiny, the law as enacted defines governing body to in-
clude “members of any public body which consists of two or more
members, with the authority to make decisions for or recommenda-
tions to a public body on policy or administration.” T.C.A. §§ 8-44-
102(b)(1) (1995). This legislative history can be viewed as reflecting
the lawmakers’ intent that those governmental entities covered by the
mandate of openness be construed expansively. Dorvier v. Dark, 537
S.W.2d at 891. Unfortunately, case law establishes that the Sunshine
Law does not apply to the General Assembly itself. Maybew v. Wilder,
46 S.W.3d 760 (Tenn. Ct. App. 2001).

THE REPORTERS COMMITTEE FOR FREEDOM OF THE PRESS
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I. STATUTE -- BASIC APPLICATION

The Tennessee open records law (the “Act”) provides for a Tennes-
see citizen’s personal inspection of all state, county and municipal re-
cords, and of all records maintained by the Tennessee Performing Arts
Center management corporation at all times during business hours
unless the records are statutorily declared to be confidential. A public
record is defined as follows:

“Public record(s)” or “state record(s)” means all documents, pa-
pers, letters, maps, books, photographs, microfilms, electronic
data processing files and output, films, sound recordings or other
material regardless of physical form or characteristics made or
received pursuant to law or ordinance or in connection with the
transaction of official business by any governmental agency.

T.C.A. § 10-7-301(6), See also T.C.A. § 10-7-403 (defining “Public
records within the county”). The determination of whether a docu-
ment has been received “in connection with the transaction of official
business” requires an examination of the totality of the circumstances.
Griffin v. City of Knoxville, 821 SSW.2d 921, 924 (Tenn. 1991) (suicide
notes taken into police custody are public records). Tennessee courts
have had occasion to determine that certain records claimed to be ex-
empt were in fact intended to be open: applications of those seeking
the position of school superintendent, Board of Education of Memphis
City Schools v. Memphis Publishing Co., 585 S.W.2d 629 (Tenn. Ct. App.
1979); payroll records of a public hospital, Cleveland Newspapers Inc. v.
Bradley County Memorial Hospital Board of Directors, 621 S.W.2d 763
(Tenn. Ct. App. 1981); and closed investigative files of a police depart-
ment, Memphis Publishing Co. v. Holt, 710 SW.2d 513 (Tenn. 1986).
Thirty-three categories of exceptions to the mandate of openness are
contained in the Act itself under the rubric of “confidential records.”
T.C.A. § 10-7-504. The legislature has enacted numerous other stat-
utes providing that certain records be deemed confidential or closed.
A 1987 survey by a special committee of the Tennessee General As-
sembly found that 80 other statutes either limiting or barring public
access to various public records have accrued over the past 30 years
since the enactment of the Public Records Act. Since that time, the
General Assembly has enacted additional exemptions. There now ap-
pears to be approximately 352 exceptions to the Act. See Appendix for
list of Exemptions.

A. Who can request records?

Any citizen of the state of Tennessee can request access to any re-
cords that are deemed to be records of public bodies. In 1998, the
Supreme Court overturned earlier case law and held that a convicted
felon is still a citizen for purposes of being able to seek access to public
records. Cole v. Campbell, 968 S.W.2d 274 (Tenn. 1998) (overturning
Roberson v. Rose, 17 TAM 3-28 (Tenn. Ct. App. Dec. 31, 1991) and Ray
v. Stanton, C.A. No. 88-285-1I (Tenn. Ct. App. Feb. 24, 1989)); Cor-
porations and other entities may be citizens of Tennessee for purposes
of the Act. See Curve Elementary School Parent & Teachers Org. v. Lau-
derdale County Sch. Bd., 608 S.W.2d 855, 859-60 (Tenn. Ct. App. 1980)
(granting standing to an unincorporated association of state residents
to sue under Tennessee open meetings law, which requires state citi-
zenship to bring suit); Metropolitan Air Research ‘Iesting Authority Inc. v.
The Metropolitan Government of Nashville and Davidson County, 17 TAM
31-21 (Tenn. Ct. App. July 8, 1992) (standing granted to a Tennessee
corporation to sue under the open meetings law). Cf. Huntsville Util.
Dist. v. Gen. Trust Co., 839 S.W.2d 397 (Tenn. Ct. App. 1992) (holding
that the T.C.A. § 10-7-504 term “members of the public” does not
include the courts and public officials in the performance of official
duties and therefore such officials have access to confidential records
that are not available to “members of the public”).

1. Status of requestor.

Must be a citizen of Tennessee. But see, Lee v. Miner, 33 Med. L.
Rptr. 1839 (D. Del. May 31, 2005) (holding similar provision in Dela-

ware law to be unconstitutional). The special study committee of the
General Assembly that proposed the 2008 revision recommended that
the state citizenship requirement be eliminated, but it was retained. In
2009, the ACLU prepared a lawsuit to challenge the constitutionality
of the state citizenship requirement. In the face of this potential litiga-
tion, in May, 2009, the State Attorney General reversed its position
denying a journalist’s request for access to public records regarding the
assassination of Martin Luther King, Jr. because the journalist was not
a Tennessee citizen. However, the requirement for state citizenship,
although likely indefensible if challenged, remains in the statue.

2. Purpose of request.

Neither the statute nor case law imposes restrictions as to the re-
quester’s purpose for requesting access or the use he makes of the in-
formation obtained under the open records law. See The Capital Case
Resource Center of Tennessee Inc. v. Woodall, 17 TAM 8-8, p.14 (Tenn. Ct.
App. Jan,. 29, 1992) (“There is no statute which provides that exemp-
tion from disclosure is or may be premised on the purpose for which
the citizen intends to use the requested documents”).

3. Use of records.
There is no limitation of use of public records.
B. Whose records are and are not subject to the act?

The Act grants full access to the public of all governmental records
“unless otherwise provided by state law.” T.C.A. § 10-7-503(a) (1999).
Thus, no Tennessee agencies are entirely exempted from the mandate
of the Act.

1. Executive branch.

Copies of any act, record, or paper in the office of the secretary of
state are available to any person, “except papers relating immediately to
the executive department, and, in the governor’s judgment, requiring
secrecy.” T.C.A. § 8-3-104(10). All law enforcement personnel records
are open, however, special rules apply when inspections are made of
these records. T.C.A. § 10-7-503(c)(1). Applications of applicants for
city school superintendent are subject to the Act. Board of Education of
Memphis City Schools v. Memphis Publishing Co., 585 S.W.2d 629 (Tenn.
Ct. App. 1979) (holding that applications of those seeking the position
of superintendent of city schools in the possession of a search commit-
tee created by the board of education were public records).

a. Records of the executives themselves.
See above.
b. Records of certain but not all functions.
See above.
2. Legislative bodies.

The joint legislative services committee has sole authority to de-
termine whether any member of the public may be permitted access
to the legislative computer system in which confidential information
is stored or processed. T.C.A. § 3-10-108(a). Direct access to such a
computer may not be permitted unless protection of any confidential
information is ensured. § 3-10-108(b). No information available in
printed form may be obtained from the legislative computer system
pursuant to the Open Records Act. § 3-10-108(c). A legislator’s e-mail
is subject to the Act if it was made or received in connection with the
transaction of official business. Op. Atty Gen. No. 05-099 (June 20,
2005).

3. Courts.

Judicial records that are exempt from the Act are: complaints of
judicial disability to the Court of the Judiciary, T.C.A. § 17-5-303;
proceedings involving allegations of misconduct by or the disability
of an attorney, Sup. Ct. R. 9 § 25; proceedings of the court of the ju-
diciary, Jud. Ct. R. 8; and predisposition reports of investigations and
evaluations of juveniles, Juv. Proc. R. 33(e). Arguably, the separation of
powers doctrine might prohibit additional judicial records from being

Page 2
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disclosed by the legislature’s enactment of the Public Records Act. See
Art. IT § 1, 2, Tennessee Constitution; Op. Att’y Gen. No. U92-131,
18 TAM 3-34 (Dec. 28, 1992). In Ballard v. Herzke, 924 S.W.2d 652
(Tenn. 1996), the Supreme Court held that the Tennessee Rules of
Civil Procedure are state law which can except documents from the
Public Records Act. Any conflict between provisions of the Rules of
Civil Procedure and provisions of the Tennessee Code which cannot
be harmoniously construed shall be resolved in favor of the Rules of
Civil Procedure. Therefore, documents sealed by a state court are not
subject to inspection under the Act. Knoxville News Sentinel v. Huskey,
982 S.W.2d 359 (Tenn. Crim. App. 1998)

The Supreme Court ruled that the documents filed with the clerk
of a court are public records but that the Act does not apply to docu-
ments that were sealed subject to a protective order. See also Memphis
Publishing Co. v. City of Memphis, 19 TAM 9-2 (Tenn. Feb. 22, 1994)
(deposition transcripts taken during course of bankruptcy proceedings
in which city was a creditor were public records and city could not
claim that deposition constituted attorney work product).

4. Nongovernmental bodies.

In 2008 the Act was revised to state, “A governmental entity is pro-
hibited from avoiding its disclosure obligations by contractually del-
egating its responsibility to a private entity.” T.C.A. § 10-7-503(a)(6)
This amendment seems to incorporate a 2002 decision of the Tennes-
see Supreme Court.

a. Bodies receiving public funds or benefits.

Even before the above stated amendment, Tennessee courts con-
strued the Act to cover the records of nongovernmental bodies in re-
ceipt of public funds and of advisory boards of quasi-governmental
bodies. In Memphis Publishing v. Cherokee Children & Family Services,
87 S.W.3d 67 (Tenn. 2002), the Tennessee Supreme Court held that
a “functional equivalency test” should be used to determine if the Act
would apply to a private company retained by a government agency
to perform governmental services. Whether a private entity operates
as the functional equivalent of a government entity, so as to render its
records subject to the Act, will be judged in light of the totality of the
circumstances. Factors relevant to this analysis are: 1) level of govern-
ment funding, 2) extent of government involvement or control, and
3) whether the entity was created by the government. However, not
all records of non-government entities who assist government opera-
tion will be public. In early 2011, the Tennessee Supreme Court ruled
a nonprofit foundation that merely acted as a bookkeeper, paying a
university medical school facility for services the facility rendered as a
public hospital and securing reimbursement from the school for pay-
ments to the facility was not the functional equivalent of a governmen-
tal agency. Gautreaux v. Internal Medicine Education Foundation, Inc.,
336 S.W.3d 526 (Tenn. 2011).

A private company that managed a city sports arena under a con-
tract with a metropolitan government acted as the functional equiva-
lent of that governmental agency, because it assumed responsibility for
the day-to-day operation of the arena. Allen v. Day, 213 S.W.3d 244
(Tenn. Ct. App. 2002).

Cases addressing this issue but decided before Cherokee Children &
Family Services, and therefore before the 2008 amendment, may be of
questionable validity. However, these cases include: Tenant subleases
of city-owned property are open records. Creative Restaurants Inc. v.
Mempbis, 795 S.W.2d 672 (Tenn. Ct. App. 1990) (tenant subleases of
city-owned property in the possession of private, for-profit corpora-
tions that served as the city’s leasing agent are public records under the
Act). But see Webber v. Bolling, C.A. No. 177 (Tenn. Ct. App. December
13, 1989) (working papers of certified public accountants retained by
Anderson County to conduct an audit of a department of the county
government were not subject to disclosure under the Act). The payroll
records of a public hospital have been held to be open under the Act.
Cleveland Newspapers Inc. v. Bradley County Memorial Hospital Board of
Directors, 621 SW.2d 763 (Tenn. Ct. App. 1981), cert. denied, (Tenn.

1981) (holding that only the legislature can designate records confi-
dential and that a hospital created by the state legislature and financed
with public funds is an arm of the state carrying on a governmental
function). However, employee personnel records of a hospital oper-
ated by a nonprofit corporation under a 50-year lease agreement with
Shelby County are not subject to the Act. Memphis Publ’g Co. v. Health
Care Corp., 799 S.W.2d 225 (Tenn. Ct. App. 1990) (reasoning that hos-
pital that was not created by the general assembly and never claimed
governmental immunity from tort actions was a private rather than
governmental entity).

b. Bodies whose members include governmental
officials.

Not subject to the Act, however, this is one factor courts will con-
sider in determining if the body is the functional equivalent of govern-
ment.

5. Multi-state or regional bodies.

The Act presumably does not include the records of multistate or
regional bodies, however, records of such bodies might also be main-
tained by state offices that are subject to the Act.

6. Advisory boards and commissions, quasi-
governmental entities.

Presumably open. A sports authority created pursuant to the Sports
Authorities Act, T.C.A. § 7-67-109, is a governmental agency within
the meaning of the Act. Op. Att’'y Gen. No. 96-011 (Feb. 6, 1996).

7. Others.

The records of any association or nonprofit corporations estab-
lished for the benefit of local governmental entities or as a municipal
bond financing pool, who receive government funding amounting to
at least 30 percent of their income, and who are authorized to allow
their employees to participate in the state retirement system are sub-
ject to the Act. T.C.A. § 10-7-503(d)(1). See Fodness v. Newport and
Cocke County, 2005 Tenn. App. LEXIS 148 (Tenn. Ct. App. Dec. 9,
2004). However, this section of this statute also allows such organiza-
tion to exempt themselves from the Act if they meet certain criteria.

C. What records are and are not subject to the act?
1. What kind of records are covered?

All “state, county and municipal records” are public unless other-
wise exempted. Broad categories of records legislatively mandated to
be excluded from the Public Records Act include medical records of
patients in state institutions, investigative files of the Tennessee Bu-
reau of Investigation, records of students in public educational institu-
tions, federal military and state militia records, state attorney general
records, and investigative records of the internal affairs division of
the department of corrections. T.C.A. § 10-7-504 (1999). Addition-
ally, T.C.A. § 10-7-403 defines and enumerates county records that
are public.

2.  What physical form of records are covered?

Records covered by the Act include “all documents, papers, letters,
maps, books, photographs, microfilms, electronic data processing files
and output, sound recordings, or other materials regardless of physical
form” made or received pursuant to law or ordinance or in connec-
tion with the transaction of official business by a governmental agency.
T.C.A. § 10-7-301(6). A records custodian will be required to disclose
certain information maintained in a computer database even though
it does not maintain the information in the exact format in which the
request has been made. The Tennessean v. Electric Power Board of Nash-
ville, 979 S.W.2d 297 (Tenn. 1998); See Real Estate Search System Inc.
v. Baltimore, 8 TAM 5-13 (Tenn. Ct. App. December 27, 1982) (“raw
data” in the form of computer printouts are available under the Act).

Only records are covered by the Act: A requester cannot demand
the government agency to provide information. Shabazz v. Campbell,

63 S.W.3d 776 (Tenn. Ct. App. 2001).
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3. Are certain records available for inspection but not
copying?
The right to inspect public records includes the right to make cop-

ies. T.C.A. § 10-7-506(a). Therefore, all records that may be inspected
should be available for copying.

D. Fee provisions or practices.

There is no charge for merely reviewing public records (electronic
or otherwise) at the locations they are maintained and stored. T.C.A.
§§ 10-7-123(a)(3), 10-7-503(a)(7)(A). The custodian of public records
has the right to adopt and enforce reasonable rules governing the
making of copies. T.C.A. § 10-7-506(a). See Op. Att'y Gen. No. 95-
88, 20 TAM 48-39 (Oct. 19, 1995) (board of directors of emergency
committee has authority to adopt and enforce rules governing copy
making of its public records, including fees assessed and the time al-
lowed to make them, as long as the requirements are reasonable). This
includes the right to require the requesters to pay a reasonable charge
for copying and delivery of the requested records. Waller v. Bryon, 16
S.W.3d 770, 773 (Tenn. Ct. App. 1999).

1. Levels or limitations on fees.

The custodian of public records of convictions of traffic violations
or other offenses can charge a reasonable fee per copy to defray the
costs of producing and delivering the copy or copies. T.C.A. § 10-7-
507 (1995).

However, an electric power board was not permitted to charge a
requester for costs, totaling $86,400, incurred in notifying customers
about whom information had been requested, as it was required to do
in accordance with its own privacy policy. The Tennessean v. Electric

Power Board of Nashville, 979 S.W.2d 297 (Tenn. 1998).
2. Particular fee specifications or provisions.

Under T.C.A. § 8-4-604(a), the Office of Open Records Counsel
was required to establish a schedule of reasonable charges for copies
of Public Records (“Schedule of Charges”), and it has done so. This
Schedule of Charges may be found on the Open Records Counsel’s
website, www.comptrollerl.state.tn.us/openrecords.

a. Search.

The Schedule of Charges allows a “Labor Charge” for “the time
reasonably necessary to produce the requested records and includes
the time spent locating, retrieving, reviewing, redacting, and repro-
ducing the records.” There is no charge, however, for the first hour of
such labor. The charge will be the hourly rate of such public employee
involved in the search.

b. Duplication.

Generally, the Schedule of Charges allows $.15 for black and white
copies and $.50 for color copies. Oversized documents will cost more.
The records custodian may charge less. Also, the custodian may charge
more if it can document its actual cost is higher.

c. Other.

If the requester can identify the records requested with specificity,
he need not personally appear to have copies of the records sent to
him. Waller v. Bryan, 16 SW.3d at 773. The Schedule of Charges

confirms that the records may be mailed to the requestor.

If records have “commercial value” the custodians may also charge
fees to offset the cost of developing and updating the records. T.C.A.
§ 10-7-506. This additional cost, however, may not be charged if the
requestor is the news media. T.C.A. § 10-7-506(c)(4).

3. Provisions for fee waivers.

The Act has no provision for either requiring or waiving fees. The
Schedule of Charges permits a custodian to waive fees only pursuant
to a written policy.

4. Requirements or prohibitions regarding advance
payment.

There are no requirements or prohibitions regarding advance fees,
and the Schedule of Charges permits this.

5. Have agencies imposed prohibitive fees to
discourage requesters?

Sometimes. See The Tennessean v. Electric Power Board of Nashville,
979 S.W.2d 297 (Tenn. 1998).

E. Who enforces the act?
Individual citizens.
1. Attorney General’s role.

None. Other than to participate in any open records litigation
where the constitutionality of any statute is challenged, or to repre-
sent the State when it (as opposed to local government) is the records
custodian.

2. Availability of an ombudsman.
Yes. Office of the Open Records Counsel T.C.A. §§ 8-4-601 to -604.
3. Commission or agency enforcement.
None.
F. Are there sanctions for noncompliance?

Yes. The Act allows for the recovery of court costs and attorney’s

fees, but only if the refusal to disclose was willful. T.C.A. § 10-7-
505(g).

II. EXEMPTIONS AND OTHER LEGAL LIMITATIONS
A. Exemptions in the open records statute.
1. Character of exemptions.
a. General or specific?

Records exempted by the Tennessee Open Records Act itself are
specific and are listed in 33 categories that deal with confidential re-
cords.

b. Mandatory or discretionary?

The withholding of these records is not generally left to the dis-
cretion of the custodian; rather, the withholding is mandated unless
otherwise indicated.

c. Patterned after federal Freedom of
Information Act?

The Tennessee Open Records Act has little resemblance to the fed-
eral Freedom of Information Act. See Schneider v. City of Fackson, 226
S.W.3d 332 (Tenn. 2007) (court noted differences and refused to apply
FOIA exemption rationale to state Act).

2. Discussion of each exemption.

a. The medical records of patients in state institutions, including
those containing the source of organ donations for transplantation and
information concerning organ donors, T.C.A. § 10-7-504(a)(1);

b. All investigative records of the Tennessee Bureau of Investigation
and all criminal investigative files of the motor vehicle division of the
department of safety, T.C.A. § 10-7-504(a)(2). See Abernathy v. Whit-
ley, 838 S.W.2d 211 (Tenn. Ct. App. 1992) (court of appeals upheld
denial that particular parts of records constitute investigation records
of the Tennessee Bureau of Investigation);

c. Records of the military department involving national or state
security, including national guard personnel records and staff studies
and investigations, T.C.A. § 10-7-504(a)(3);

Page 4

THE REPORTERS COMMITTEE FOR FREEDOM OF THE PRESS



OPEN GOVERNMENT GUIDE

TENNESSEE

d. The academic, financial, and medical or psychological records of
students in public educational institutions, T.C.A. § 10-7-504(a)(4);

e. Books, records, and other materials in the possession of the attor-
ney general’s office relating to any pending or contemplated legal or
administrative proceeding in which the office may be involved, includ-
ing (1) records designated confidential or privileged by state law, (2)
records related to federal investigations and designated confidential
or privileged under federal law, (3) the work product of the attorney
general or his subordinates, (4) communications to or by the attorney
general covered by the attorney-client privilege, and (5) records avail-
able for public inspection in other departments and agencies, T.C.A.

§ 10-7-504(2)(5);

f. Agency records containing opinions of the value of real and per-
sonal property intended to be acquired for public purposes, until ac-
quisition is complete, T.C.A. § 10-7-504(a)(6);

g. Sealed bids for the purchase of goods and services and leases of
real property, until completion of evaluation, T.C.A. § 10-7-504(a)(7);

h. All investigative records and reports of the internal affairs divi-
sion of the department of corrections or department of youth develop-

ment, T.C.A. § 10-7-504(a)(8);

i. Official health certificates obtained and maintained by the state
veterinarian, T.C.A. § 10-7-504(a)(9);

j. The capital plans, marketing, and proprietary information and
trade secrets submitted to the Tennessee venture capital network at
Middle Tennessee State University, T.C.A. § 10-7-504(a)(10);

k. Records of historical research value given or sold to public archi-
val institutions or libraries when the owner or donor of such records
wishes to place restrictions on access to the records, T.C.A. § 10-7-
504(a)(11);

1. Personal information contained in motor vehicle records which
shall be open only pursuant to Title 55 of the Tennessee Code An-
notated, T.C.A. § 10-7-504(a)(12),

m. Memoranda, work notes, case files and communications related
to mental health intervention techniques conducted by mental health
professionals in a group setting to provide counseling and therapy to
law enforcement officers, firefighters, paramedics and other emergen-
cy medical technicians, T.C.A. § 10-7-504(a)(13);

n. Riot, escape, and emergency transport plans of county jails and
workhouses or prisons, T.C.A. § 10-7-504(a)(14);

o. A utility department’s records of address, telephone number and
Social Security number that might be used to locate someone who has
a protection order from a court to protect such person from violence,

T.C.A. § 10-7-504(a)(15);

p. A governmental entity’s records of address, telephone number
and Social Security number that might be used to locate someone who
has a protection order from a court to protect such person from vio-
lence, T.C.A. § 10-7-504(a)(16);

q. The telephone number, address and any other information which
might be used to locate the whereabouts of a domestic violence shelter
or rape crisis center, T.C.A. § 10-7-504(a)(17);

r. Computer programs sold, licensed or donated to the state, T.C.A.
§ 10-7-504(a)(18);

s. Credit card numbers of persons doing business with the state or
any subdivision, T.C.A. § 10-7-504(a)(19);

t. The private records of any utility, T.C.A. § 10-7-504(a)(20);

u. Records identifying structural or operational vulnerability of a
utility, T.C.A. § 10-7-504-(a)(21);

v. the audit working papers of the comptroller of the treasury and
state, county, and local government internal audit staffs. T.C.A § 10-
7-504(a)(22).

w. Records of employees’ identity, treatment, or referral for treat-
ment maintained by state or local government employee assistance

program, T.C.A. § 10-7-504(d);

x. Unpublished telephone numbers in the possession of emergency
communications districts, T.C.A. § 10-7-504(e);

y. Telephone numbers, residential addresses, Social Security num-
bers, bank account numbers, and driver’ license information of public
employees or his immediate family member, T.C.A. § 10-7-504(f);

z. Personnel information of undercover police officers may be re-
stricted, T.C.A. § 10-7-504(g), however, such information is generally
available. T'CA § 10-7-503

aa. Identifying information about someone who “has been or may in
the future be directly involved in the process of executing a sentence of
death,” T.C.A. § 10-7-504(h);

bb. Information that would allow a person to obtain unauthorized
access to confidential information or government property, including
electronic information processing systems T.C.A. § 10-7-504().

cc. Indentifying information of anyone who has requested the de-
partment of correction or the department of probation and parole to
provide information regarding the status of a criminal proceeding or a
convicted felon, T.C.A. § 10-7-504()).

dd. Addresses, phone numbers, Social Security Numbers, and the
criminal offense at issue for those persons seeking compensation as
crime victims, T.C.A. § 10-7-504(k)

ee. Identifying information of those persons receiving services from
the department of children’s services, T.C.A. § 10-7-504(]).

ff. Information directly related to the security of any government

building, T.C.A. § 10-7-504(m).

gg. Documents concerning pricing and other financial arrange-
ments submitted to the state for health related procurements or re-

quests for proposal, T.C.A. § 10-7-504(n)(0).
B. Other statutory exclusions.

In addition to the 33 exemptions provided in the Act itself, 319
other statutes and court rules designate certain records confidential.
In order to override the Act, the legislature must enact a statute that
exempts the material. See Appendix; Memphis Publishing Co. v. Holt,
710 S.W.2d 513, 514 (Tenn. 1986) (holding that neither the expunge-
ment statute nor Rule 16(a)(2) of Tenn. R. Crim. P. was authority for
denying access to closed police investigative files). But see Appman v.
Waorthington, 746 S.W.2d 165 (Tenn. 1986) (Tenn. R. Crim. P. 16(a)(2)
was sufficient to deny access to investigative files while investigation
was in progress).

The Work Product Doctrine, Rule 26.02(3) of the Tennessee Rules
of Civil Procedure, protects certain documents and papers prepared
by an attorney in anticipation of litigation or in preparation for trial.
This doctrine extends to reports or investigations made by, or on be-
half of any party, where such documents have been prepared in an-
ticipation of litigation or in preparation for trial. Cf. Arnold v. City of
Chattanooga, 19 SW.3d 779 (Tenn. Ct. App. 1999) (City waived work
product protection for a report prepared by city attorney by making
the report a focal point at two public meetings). The fact that a docu-
ment may have been created before a complaint was actually filed does
not exempt it from the scope of the work product doctrine. Id. The
possibility of avoiding litigation would not render the document any
less “work product” created in anticipation of litigation than if the suit
had already been filed. An attorney and client should not be disadvan-
taged simply because they were hoping to settle a case without filing a
suit. /d. Documents considered work product may be protected from
discovery under the Public Records Act. However, the holder of the
documents may waive their confidentiality. One way confidentiality
may be waived is if the party uses the documents to further its cause
offensively, as a “sword,” and also asserts the benefit of privilege as a
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“shield.” Id. See also Coats v. Smyrna/Rutherford County Airport, 2001
Tenn. App. LEXIS 911 (Tenn. App. Dec. 13, 2001) (records concern-
ing a lien on airport property were not protected by attorney client
privilege or work product doctrine.)

C. Court-derived exclusions, common law prohibitions,
recognized privileges against disclosure.

The Act has been construed as precluding courts from exempting
records from public inspection. Memphis Publishing Co. v. Holt, 710
S.W.2d 513, 517 (Tenn. 1986). Arguably, however, the 1991 amend-
ment to the statute now allows exemptions based upon common law.
In Schneider v. City of Fackson, 226 S.W.3d 332 (Tenn. 2007), however,
the Supreme Court refused to recognize a “law enforcement privi-
lege” as a part of Tennessee’s common law. Therefore, such records of
local police departments are not exempt.

Courts have adopted federal statutes requiring certain records to
be kept confidential. In Seaton v. Fohnson, 20 TAM 8-20 (Tenn. Ct.
App. Jan. 27, 1995), the court, adopting the holding in Southern Pacific
Transportation Co. v. Yarnell, 863 P. 2d 271 (Ariz. App.1993), ruled that
23 U.S.C. § 409 protected disclosure of reports compiled for the pur-
pose of identifying potential highway or railway accident sites.

D. Are segregable portions of records containing exempt
material available?

The Act does not generally address whether segregable portions
of records containing exempt material are available. However, courts
have approved of the redaction of confidential information from pub-
lic records. Eldridge v. Putnam County, 86 S.W.3d 572, 574 (Tenn. Ct.
App. 2002). This redaction might be subject to court review. Green v.
Metropolitan Gov’t of Nashville, 2002 Tenn. App. LEXIS 556 (Tenn. Ct.
App. July 30, 2002). In The Tennessean, 979 S.W.3d at 303, the Tennes-
see Supreme Court noted that if redaction and deletion of confiden-
tial information was not require, a records custodian could defeat the
purposes of the Act by merely inserting some confidential informa-
tion in the records. This obligation to delete information is especially
true with electronic records where deletion might be simple, although
maybe not easy. Hickman v. Board of Probation, 2003 Tenn. App. LEXIS
187 (Tenn. Ct. App. March 4, 2003).

Moreover, several specific provisions of the Act allow for redaction.
T.C.A. §§ 10-7-504(2)(20)(C), (f)(1). The Schedule of Charges ac-
knowledges the cost of copies includes the cost of making redactions.

E. Homeland Security Measures.

In 2002 the General Assembly amended the Act to address Home-
land Security issues. T.C.A. § 10-7-504(a)(21). Generally, plans of a
governmental entity for response to violence or terrorist activities are
confidential, as are records exposing a structural or operational vul-
nerability of a utility service provider. See also T.C.A. § 10-7-503(e)

(concerning terrorists incidents and weapons of mass destruction).
III. STATE LAW ON ELECTRONIC RECORDS

A. Can the requester choose a format for receiving
records?

The Act has no provision for allowing the requester to choose a for-
mat to receive records. In Wells v. Warton, 2005 WL 3309651 (Tenn.
Ct. App. Dec. 7, 2005), the court stated the Act “does not require a
custodian of records to provide public records in a manner a citizen
requests.” The custodian can chose the manner so long as it does not
distort the information or inhibit access. Id.

B. Can the requester obtain a customized search of
computer databases to fit particular needs?

The Act has no provision to allow a requester to obtain a custom-
ized search of computer databases to accommodate particular needs.

The Supreme Court held that if there is information that is stored
on computer but not in the format desired by the requester, the agency

is required to provide the information in the format requested. 7he
Tennessean v. Electric Power Board of Nashville, 979 S.W. 2d 297 (Tenn.
1998) (electric power board was required to disclose its customer
names, addresses, and telephone numbers as a public record, even
though it did not have a list of only that information.). This 1998
decision probably overturns Seaton v. Fohnson, 20 TAM 8-20 (Tenn.
Ct. App. Jan. 27, 1995) (stating that the Act does not require that state
conduct a computer search for a particular type of record).

C. Does the existence of information in electronic format
affect its openness?

The existence of information in electronic format does not seem to
affect its openness. See T.C.A. § 10-7-121 (providing that government
records kept on computer or removable computer storage media is
available for public inspection, unless it is confidential according to
law); T.C.A. § 6-1-126(b)(3) (providing that adoption records main-
tained by electronic media are confidential and must be secured as
such); Op. Att’y Gen. No. 95-01, 20 TAM 6-46 (Jan. 1, 1995) (State
Public Records Commission and various county public records com-
missions have discretion to authorize records to be stored on optical
discs and destruction of such records stored in this manner would have
to be in accordance with statutory requirement).

D. How is e-mail treated?

The Act has no provision specifically dealing with e-mail, except for
a provision that specifies that e-mail may be a public record. T.C.A.
§ 10-7-512.

1. Does e-mail constitute a record?
Yes.

2. Public matter on government e-mail or
government hardware

Yes. Email of public employees is subject to a case-by-case review to
determine whether the record qualifies as a public record. Brennan v.
Giles County, 2005 WL 1996625 (Tenn. Ct. App., Aug. 18 2005).

3. Private matter on government e-mail or
government hardware

Probably not. Id. (adopting a Florida case’s rationale that private or
personal email is not a public record).

4. Public matter on private e-mail
Maybe. Id.
5. Private matter on private e-mail
Not likely. Id.
E. How are text messages and instant messages treated?

Text messages will likely be treated the same as email messages for
purposes of public records.

1. Do text messages and/or instant messages
constitute a record?

Text messages will likely be treated the same as email
messages for purposes of public records.

2. Public matter message on government hardware.
See above.

3. Private matter message on government hardware.
See above.

4. Public matter message on private hardware.
See above.

5. Private matter message on private hardware.

See above.
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F. How are social media postings and messages treated?

No reported cases, but if the posting could qualify as a public re-
cord, then it would not likely be exempt.

G. How are online discussion board posts treated?

No reported cases, but if the posting could qualify as a public re-
cord, then it would not likely be exempt.

H. Computer software

Computer programs sold, licensed or donated to the state are
closed. T.C.A. § 10-7-504(a)(18)

1. Is software public?
See above.
2. Is software and/or file metadata public?
See above.
I. How are fees for electronic records assessed?

The Schedule of Charges does not address this, except to the extent
there is a labor charge for searching and redacting such records.

J.  Money-making schemes.
1. Revenues.

If the request is made for public records that have commercial val-
ue, agency may charge “reasonable fees for the reproduction of such
record” on top of search and copying fees allowed elsewhere under
the statute. The additional fees can include development costs, labor
costs, and other costs, but the statute also caps the total fees at between

10 and 20 percent of those costs. See T.C.A. §§ 10-7-506(c)(1)-(3).
2. Geographic Information Systems.

This type of record is specifically mentioned in the statute that al-
lows for “reasonable fees” on top of search and copying fees allowed
by the statute. Those fees can include development costs, labor costs,
and other costs, but the statute also caps the total fees at between 10
and 20 percent of those costs. See T.C.A. §§ 10-7-506(c)(1)-(3)

K. On-line dissemination.

A few government agencies have websites with some public records
available from those sites.

IV. RECORD CATEGORIES -- OPEN OR CLOSED
A. Autopsy reports.

Presumably open, however, medical examiners will not release these
records if they are a part of an active law enforcement investigation.

B. Administrative enforcement records (e.g.,
worker safety and health inspections, or accident
investigations)

Several provisions close such records (especially health care pro-
vider disciplinary boards), but make no distinction between open and
closed investigations. T.C.A. § 63-1-117. Also, records of TennCare
investigations of fraud and abuse are confidential. T.C.A. § 71-5-2516.

1. Rules for active investigations.

No distinction between open and closed investiga-
tions.

2. Rules for closed investigations.

No distinction between open and closed investiga-
tions.

C. Bank records.

Many such records are generally closed. See generally T.C.A. § 45-2-
103(a)(3)(C) (information obtained by the Commissioner of Financial

Institutions when acting upon application for change of control of a
bank is confidential); T.C.A. §§ 45-2-1603(a), 45-2-1713 (criminal
penalty for disclosure of conditions of bank), 45-3-814, 45-7-225 (in-
formation obtained by bank examiner when examining the affairs of a
bank or savings and loan is confidential); T.C.A. § 45-2-1717 (viola-
tions of banking laws reported by Commissioner of Department of Fi-
nancial Institutions are confidential even when transmitted to district
attorney); T.C.A. §§ 45-3-807, 45-3-814, 45-3-1308 (savings and loan
associations may decline to disclose their records except under certain
circumstances); T.C.A. § 45-7-117 (reports of investigation and exam-
ination conducted by Commissioner of Financial Institutions on issu-
ers of money orders are confidential); T.C.A. § 45-7-216 (information
contained in examinations, reports, applications, credit, investments,
financial statements, and balance sheets is confidential).

D. Budgets.
Presumably open.
E. Business records, financial data, trade secrets.

Some such records are closed. See T.C.A. §§ 4-3-712 et seq. (pro-
prietary information acquired by the Department of Economic and
Community Development is confidential; T.C.A § 13-27-113 (infor-
mation submitted to or compiled by the Tennessee Competitive Ex-
port Corporation pertaining to commercially sensitive information is
confidential); T.C.A. § 45-7-216 (information contained in examina-
tions, reports, applications, credit, investments, financial statements,
and balance sheets is confidential); T.C.A. § 49-7-120 (trade secrets,
patentable information, proprietary information, and commercial or
financial information used in research done at state colleges and uni-
versities are closed); T.C.A. § 50-3-504, 914 (trade secrets or other
privileged information disclosed to or obtained by the Department of
Labor pursuant to enforcement of occupational safety and health laws
are closed); T.C.A. § 50-3-2013 (information containing or revealing
trade secrets obtained by the Commissioner of Labor while enforcing
the Hazardous Chemical Right to Know Law is closed). However, the
name and address of an owner of a business tax license on deposit with
the county clerk is public record. T.C.A. § 67-1-1707(f).

A request for the identities of all licensed tobacco wholesale dis-
tributors in the state was denied because it would have resulted in dis-
closure of tax return information, as defined by T.C.A. § 67-1-1702.
MecLane v. State, 115 S.W.3d 925 (Tenn. Ct. App. 2002).

F. Contracts, proposals and bids.
Generally closed. See T.C.A. § 12-3-202.

G. Collective bargaining records.
Presumably open.

H. Coroners reports.
Presumably open.

I. Economic development records.

In Coleman v. Kisber, 338 S.W.3d 895 (Tenn. Ct. App. 2010) the
court ruled such records of companies selected to participate in TN-
Investco, an economic and job creation program, were exempt from
disclosure.

J. Election records.
1. Voter registration records.

In Chattanooga Publ’g Co. v. Hamilton County, 2003 Tenn. App.
LEXIS 767 (Tenn. Ct. App. May 8, 2003) the court granted a request
for records of registered voters and a list of all persons who voted in a
Democratic primary despite the fact that these records had been de-
livered to the Tennessee Bureau of Investigation after the request had
been made. To hold otherwise, the court ruled would allow a records
custodian to avoid the requirements of the Act by merely sending the
records to the TBI, which does have an exemption for its records.
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2. Voting results.

Presumably open, bur see T.C.A. § 2-11-202(a)(5) (reports of elec-
tion law violation investigation conducted by the Coordinator of Elec-
tions are closed).

K. Gun permits.

All TBI investigative records and records of the handgun carry per-
mit division of the Department of Safety “relating to bogus handgun
carry permits . . . issued to undercover law enforcement agents shall
be treated as confidential.” T.C.A. § 10-7-504(a)(2). Otherwise, there
is no restriction on public access to gun permits, although certain in-
formation in the application for the permit might be kept confidential
by other provisions of law.

L. Hospital reports.

Generally closed. See T.C.A. § 68-11-304(c). See also T.C.A. § 68-
11-210(2)(5)(C) (Joint Commission on Accreditation of Hospital’s
report concerning the accreditation of a hospital or nursing home is
closed); T.C.A. § 68-29-107 (reports made by medical laboratories to
the Commissioner of Health and Environment concerning infectious
diseases are closed); T.C.A. § 68-30-111 (sources of body parts for
transplantation are confidential); T.C.A. § 10-7-504(a)(1) (medical re-
cords of patients in state hospitals or medical facilities or receiving
medical treatment at state expense are confidential).

M. Personnel records.

Open. See T.C.A. §§ 10-7-503(a) and (c)(1). There is an exception
for undercover police officers. But this exemption is not to be con-
strued as a general closure of personnel files of all police officers. Hen-
derson v. Chattanooga, 133 S.W.3d 192 (Tenn. Ct. App. 2003) (allowing
access to officers’ photographs), But see Contemporary Media v. Giles, 30
Med. L. Rptr. 2149 (Tenn. Ct. App. June 3, 2002) (denying access to
photos of all newly hired deputy sheriffs).

Based on a case from the U.S. Court of Appeals for the Sixth Cir-
cuit, Kallstrom v. City of Columbus, 136 F.3d 1055 (6th Cir. 1998), the
Attorney General stated that § 10-7-503(c) of the Open Records Act,
which requires custodians of law enforcement personnel information
to allow the public to inspect it, but to obtain information regarding
the person making the request for information and to notify the of-
ficer whose records have been inspected within three days, may not
comply with the due process requirements of the U.S. Constitution
in certain situations. This requirement applies where the custodian
knows or should know that release of information could potentially
threaten the personal security of a law enforcement officer. In those
circumstances, the officer must receive prior notice and an opportu-
nity to be heard. Op. Att’'y Gen. No. 98-230 (December 10, 1998). In
response to Kallstrou the exception for undercover officer was created,
as explained in Henderson.

1. Salary.
Open.
2. Disciplinary records.

The State’s investigation of a harassment claim against one of its
employees was protected from disclosure under the attorney client
privilege or work product doctrine. The Tennessean v. Tenn. Dept. of
Personnel, 2007 Tenn. App LEXIS 267 (Tenn. Ct. App. 2007).

3. Applications.
Open.
4. Personally identifying information.

Generally open, but not Social Security Numbers. T.C.A. § 4-4-
125.

5. Expense reports.

Generally open.

6. Other.
Civil service tests are closed. T.C.A. § 8-30
N. Police records.

"Telephone records of a drug task force are public records. Eldridge
v. Putnam County, 86 S.W.3d 572 (Tenn. 2002).

1. Accident reports.
Generally open. T.C.A. § 55-10-108

2. Police blotter.
Generally open.

3. 911 tapes.

Generally open, however, frequent legislative attempts are made to
close these records.

4. Investigatory records.
a.  Rules for active investigations.

Closed. Tenn. R. Crim. P. 16(a)(2).
b. Rules for closed investigations.

Ovpen. Memphis Publishing Co. v. Holt, 710 S.W.2d 513 (Tenn. 1986).
However, Attorney General investigations are closed T.C.A. § 8-6-
407. And so are TBI records. T.C.A. § 10-7-504(a)(1). And so are in-
vestigation of the department of corrections, internal affairs division.
T.C.A. § 10-7-504(a)(8).

5. Arrest records.
Open.
6. Compilations of criminal histories.
Open, but see T.C.A. §§ 4-51-103, 109, 110
7. Victims.
Some are closed. T.C.A. §§ 16-20-103; 40-28-504; 40-38-110
8. Confessions.
See investigative records, above.
9. Confidential informants.

No specific provision, so provisions concerning investigations
would seem to cover this.

10. Police techniques.

Generally open. See Schneider v. City of Fackson, 226 S.W.2d 332
(Tenn. 2007)

11. Mug shots.
Open.
12. Sex offender records.
Presumably open.
13. Emergency medical services records.

Generally treated the same as non-emergency records, which are
generally closed.

O. Prison, parole and probation reports.

Access to such records held by a private company running state pris-
ons is limited under T.C.A. § 41-24-117, which is a part of Private
Prison Contracting Act. Friedmann v. Corrections Corp. of America, 310
S.W.3d 366 (Tenn. Ct. App. 2009).

P. Public utility records.

Generally open.
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Q. Real estate appraisals, negotiations.

Records related to value of real or personal property to be acquired
for public purpose are closed. T.C.A. § 10-7-504 (a)(6).

1. Appraisals.
See above.

2. Negotiations.
See above.

3. Transactions.

Confidential information of parties to a real estate transaction is

closed. T.C.A. § 62-14-403

4. Deeds, liens, foreclosures, title history.

Open.
5. Zoning records.

Open.

R. School and university records.

1. Athletic records.

No separate exemption.
2. Trustee records.

Some records are closed T.C.A. § 49-14-103 (related to investiga-
tions of waste and fraud).

3. Student records.

Records of students in public schools are closed. T.C.A. § 10-7-
504(a)(4); See also T.C.A. §§ 49-1-302; 49-6-3051; 49-6-2313; 49-6-
5105

4. Other.
Health report cards of students are closed. T.C.A. § 49-6-1401
S. Vital statistics.
1. Birth certificates.
Generally closed. T.C.A. § 68-3-205
2. Marriage & divorce.
Generally closed. T.C.A. § 68-3-205
3. Death certificates.
Generally closed. T.C.A. § 68-3-205
4. Infectious disease and health epidemics.

Frequently closed. T.C.A. §§ 68-5-604, 703; 68-10-113, 116, 117,
68-11-222.

V. PROCEDURE FOR OBTAINING RECORDS
A. How to start.
1. Who receives a request?

Requests for the right of personal inspection should be addressed to
the official and/or designee of the official in charge of the records. If
the request is not submitted to the office that is the records custodian,
in a latter lawsuit to obtain the records, a court will not have jurisdic-
tion to hear the case State v. Odom, 2007 Tenn. Crim. App. LEXIS 305
(Tenn. Crim. App. April 13, 2007).

2. Does the law cover oral requests?
a. Arrangements to inspect & copy.

The Act does not require requests to be written. Wells v. Wharton,
2005 WL3309651 (Tenn. Ct. App. Dec. 7, 2005). Requests can be
oral, during business hours.

b. If an oral request is denied:

There is no specified procedure to follow if an oral request is de-
nied, however, a written request would be beneficial to further the
request or establish facts for judicial review.

(1). How does the requester memorialize the
refusal?

See above.

(2). Do subsequent steps need to be in
writing?
See above.
3. Contents of a written request.

a. Description of the records.

Written requests should be clear as to the specific records sought.
If specific enough, the requester does not have to appear personally
to inspect the records, but may have copies delivered to him. Fackson
v. Root, 2001 Tenn. App. LEXIS 871 (Tenn. Ct. App. Nowv. 26, 2001).
The requester may ask for the complete file of a particular matter and,
if he is unable to personally appear to select documents to be cop-
ied from that file, can have the custodian copy and deliver the entire
file, so long as the requester pays for copying and delivering. Rutter v.
Wells, 2004 Tenn. App. LEXIS 626 (Tenn. Ct. App. Sept. 27, 2004).

b. Need to address fee issues.

Requests should contain offers to pay reasonable fees for duplica-
tion. The Act has no provision for fee waivers or advance payments.
There is no evidence that agencies or other entities have imposed pro-
hibitive fees to discourage requests.

c. Plea for quick response.

A plea for quick response may be effective, depending upon the par-
ticular records custodian.

d. Can the request be for future records?

There is no provision in the Act regarding requests for future re-
cords. Presumably, a request could be for future records, but as a prac-
tical matter, such a request could easily be overlooked, and therefore,
someone seeking future records would be advised to periodically re-
new the request.

B. How long to wait.

1. Statutory, regulatory or court-set time limits for
agency response.

The custodian has seven business days to: 1) make the records avail-
able; 2) Deny the request in writing, or; 3) state in writing the time it
will need to produce the records. T.C.A. § 10-7-503(a)(2)(B).

2. Informal telephone inquiry as to status.

Informal telephone inquiries as to the status of the request would
be appropriate.

3. Is delay recognized as a denial for appeal
purposes?

If the custodian fails to comply with the seven day requirement for
a response, the requestor may pursue a legal action for the records.

T.C.A. § 10-7-503(2)(3).
4. Any other recourse to encourage a response.

To encourage a response, the requester could communicate with
the custodian to understand what records exist in an effort to narrow
the search.

C. Administrative appeal.

The Tennessee Public Records Act makes no provision for adminis-
trative review of denials. Requestors might seek assistance of the state
open records counsel to facilitate getting the records.
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1. Time limit.
Not applicable.

2. To whom is an appeal directed?
Not applicable.

3. Feeissues.
Not applicable.

4. Contents of appeal letter.
Not applicable.

5. Waiting for a response.
Not applicable.

6. Subsequent remedies.
Not applicable.

D. Court action.
1. Who may sue?

Any citizen of Tennessee may request to inspect a record and shall
be entitled to request access subject to judicial review. T.C.A. § 10-7-
505(a).

2. Priority.
The Act provides for expedited hearings. T.C.A. § 10-7-505(b).
3. Prose.

Pro se representation is possible. The success of such pro se actions
may depend upon the receptivity of the judge to such representation
and how well settled the issues of law are.

4. Issues the court will address:

The courts are directed to address the issue of denial of access.
T.C.A. § 10-7-505(b). See Quillen v. Crocket, 20 TAM 22-22 (Tenn. Ct.
App. May 20, 1995) (Court reversed a dismissal of case in which the
respondent failed to provide petitioner with all information in crimi-
nal action).

a. Denial.

This will be addressed by Court.
b. Fees for records.

This may be addressed by Court.
c. Delays.

This may be addressed by Court.

d. Patterns for future access (declaratory
judgment).

Court is “empowered to exercise full injunctive relief and rem-

edies.” T.C.A. § 10-7-505(d).
5. Pleading format.

The Act denominates a pleading to obtain access to records as a
petition. The petitioner should allege Tennessee citizenship. T.C.A. §
10-7-505(a). After the individual has filed a petition with the proper
court, that court shall “issue an order requiring the defendant or re-
spondent party or parties to immediately appear to show cause . . .
why the petition should not be granted.” T.C.A. § 10-7-505(b). In the
interest of expeditious hearings, a formal written response to the peti-
tion is not required, and the generally applicable periods of filing such
responses do not apply. T.C.A. § 10-7-505(b). The party in charge of
keeping the records bears the burden of proving, by a preponderance

of the evidence, that the records sought are exempted from the Act
or that there is some other justification for non-disclosure. T.C.A. §
10-7-505(c).

Individuals serving as records custodian may be named as defen-
dants in the lawsuit. Kersey v. Fomes, 2007 Tenn. App. LEXIS 402
(Tenn. Ct. App. July 23, 2007).

The petition must allege that the custodian refused the requestor’s
request to see or have copies of the records. Kersey v. Bratcher, 253
S.W.3d 625 (Tenn. Ct. App. 2007).

6. Time limit for filing suit.

The Act provides no time limit for filing suit. See Konvalinka v. Chat-
tanooga — Hamilton County Hospital Authority, 2006 Tenn. App. LEXIS
600 (Tenn. Ct. App. Sept. 11, 2006) (noting absence of limitations
period merely requires the requestor to make another request). A six-
year statute of limitations for malfeasance and nonfeasance of public
officials may be applicable. T.C.A. § 28-3-109. Presumably, however,
a new cause of action could accrue with each request.

7. What court.

The petition should be filed in either the chancery or circuit court
of the county in which the records are located. If the records are state
records kept by a state department or agency, an individual may pe-
tition the courts of Davidson County (Nashville), the courts of the
county where the records are kept, or the courts of the county of the
petitioner’ residence to obtain access. T.C.A. § 10-7-505(b). But see
Alcorn v. State, 20 TAM 52-59 (Tenn. Ct. App. Nov. 29, 1995) (holding
that criminal court was proper place to petition for transcripts of voir
dire held in that court).

8. Judicial remedies available.

The court, upon a finding for the petitioner, shall order the records
to be made available and afford the petitioner whatever additional re-
lief is necessary “to give the fullest possible access to public records.”
T.C.A. § 10-7-505(d) (1999).

9. Litigation expenses.

a. Attorney fees.

The Act makes an award of attorney’s fees discretionary with the
court, if “the court finds that a governmental entity, or agent thereof,
refusing to disclose a record knew that such record was public and
willfully refused to disclose it.” T.C.A. § 10-7-505(g) (1999). This pro-
vision was added in 1988. See The Capital Care Resource Center of Ten-
nessee v. Woodall, 17 TAM 8-8, pp. 16-18 (Tenn. Ct. App. Jan. 29, 1992)
(discussing standard for award of attorneys’ fees under § 10-7-505(g));
Memphis Publishing Co. v. City of Memphis, 17 TAM 37-5 (Tenn. Ct.
App. August 26, 1992) (reversing trial court’s award of attorneys’ fees
under § 10-7-505(g) after the appellate court reversed the trial court’s
ruling allowing access to depositions); Abernathy v. Whitley, 19 TAM
19-10 (Tenn. Ct. App. April 24, 1992) (denying attorney’s fees because
the refusal of opposing attorneys to grant respondent access to re-
cords was not willful); Combined Communications Inc. v. Solid Waste Re-
gion Board, 19 TAM 19-10 (Tenn. Ct. App. April 13, 1994) (affirming
award of attorney’s fees where records custodian had no legitimate
basis for claiming that non-confidential letter was protected by the
attorney client privilege).

The “knowing and willfully” standard is synonymous with “bad
faith.” See Black’s Law Dictionary 127 (5th ed. 1979). Contemporary
Media Inc. v. City of Memphis, 1999 Tenn. App. LEXIS 298. In one
case, a city’s refusal to disclose certain documents claiming that it was
bound by a court order declaring confidentiality (such a defense was
flawed since only the legislature can declare records to be confiden-
tial) was considered willful refusal to disclose, and therefore, attorney
fees were awarded. Contemporary Media Inc. v. City of Memphis, 1999
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Tenn. App. LEXIS 298. In another case, the court did not assess attor-
ney fees because the city did not know that confidentiality of certain
documents had been waived by its actions, and that the documents in
question had become public record. Arnold v. City of Chattanooga, 19
S.W.3d 779. Attorney’s fees were appropriate where a city filed a law-
suit to obtain an ex parte protective order to keep confidential a settle-
ment agreement between the city and the widow of a police shooting
victim. Tennessean v. Lebanon, 32 Med. L. Rptr. 2304 (Tenn. Ct. App.
Feb. 13, 2004) (court found no basis for city’s refusal to provide settle-
ment agreement).

In 2008 the statue was amended to state, “In determining whether
the action was willful, the court may consider any guidance provided
to the records custodian by the office of open records counsel.” T.C.A.
§ 10-7-505(g). Presumably, a court would likely find a refusal to grant
access to the records willful if the open records counsel had told the
custodian to grant access and the custodian failed to follow that advice.

b. Court and litigation costs.

The same willful standard for attorney’s fees also applies to “all rea-
sonable costs involved in obtaining the record.” T.C.A. § 10-7-505(g).

10. Fines.

There is no provision for the imposition of fines. Before the 1985
amendments, refusal or failure to release public records for inspection
was a misdemeanor; however, this criminal sanction was eliminated.

11. Other penalties.

There is no provision for other penalties in the Act; however, if a
records custodian fails to obey a court order to release records, the
government agency and the custodian himself might be fined for con-
tempt of court. Moody v. Hutchison, 159 S.W.3d 15 (Tenn. Ct. App.
2005). (imposing criminal contempt penalties).

12. Settlement, pros and cons.

Given the large number of exceptions to the Act and the fact that
there is little or no court interpretation for most exceptions, and given

that courts sometimes interpret statutes and rules to find exceptions
that were not previously understood to exist, it may be advisable to
compromise open records disputes when the custodian is willing to
provide some of the records requested.

E. Appealing initial court decisions.
1. Appeal routes.

Appellate review is available, as the court’s decision on the petition
is a final judgment on the merits. T.C.A. § 10-7-505(b).

2. Time limits for filing appeals.

The time limit for filing an appeal is within 30 days after the date
of entry of the final judgment. Tenn. R. App. P. 4(a). Appeals must be
made pursuant to the Tennessee Rules of Appellate Procedure, which
make no distinctions for open records cases. Appeal as of right would
be to the Tennessee Court of Appeals. Thereafter, permissive appeal
may be made to the Tennessee Supreme Court within 30 days after the
Court of Appeals’ decision.

3. Contact of interested amici.

Interested amici can apprise themselves of Open Record issues that
might appear before the Tennessee Supreme Court by reviewing the
decisions of the Tennessee Court of Appeals that appear in Tennessee
Attorneys Memo, a weekly publication containing a synopsis of deci-
sions of that court. Additionally, the Tennessee appellate courts have
a Web site (www.tsc.state.tn.us) on which recently released opinions
are available.

The Reporters Committee for Freedom of the Press has filed amicus
briefs in cases involving significant media law issues before Tennessee’s
highest court. Also, the Tennessee Press Association, the Tennessee
Association of Broadcasters, and the Tennessee Coalition For Open
Government have participated as amici on open records cases.

F. Addressing government suits against disclosure.

The author is not aware of any lawsuits brought by the government
to prevent disclosure.
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Open Meetings

I. STATUTE -- BASIC APPLICATION.

The Tennessee Open Meetings Law (the “Act”) requires that all
meetings of any governing body be open to the public at all times, ex-
cept as provided by the Tennessee Constitution. The Open Meetings
Act does not prescribe when governing bodies must conduct meetings.
Instead, it defines when meetings must be open to the public. Griffin v.
Traughber; 1996 Tenn. App. LEXIS 382, * 15.

A. Who may attend?

Any person may attend any open meeting that any governing body
conducts. See T.C.A. § 8-44-102(a) (meetings open to “the public”).

B. What governments are subject to the law?

All governing bodies — state, county, and local — are required to
hold open meetings. See T.C.A. § 8-44-102(a); City of Hendersonville v.
City of Goodlettsville, 19 TAM 32-5 (Tenn. Ct. App. July 13, 1994) (City
violated Act by not conducting public meeting, but the purpose of the
Act was served when the decision to purchase property was ratified at
a public meeting).

1. State.

State governing bodies are subject to the law. However, the Act does
not apply to the Tennessee General Assembly. Maybew v. Wilder, 46
S.W.3d 760 (Tenn. Ct. App. 2001).

2. County.
County governing bodies are subject to the law.
3. Local or municipal.
Local or municipal governing bodies are subject to the law.
C. What bodies are covered by the law?

The Act applies to any member of any governing body. “Govern-
ing body” is defined as “members of any public body which consists
of two (2) or more members, with the authority to make decisions for
or recommendations to a public body on policy or administration and
also means a community action agency which administers community
action programs under the provisions of 42 U.S.C. § 2790.” T.C.A.
§ 8-44-102(b). Specifically excluded from the ambit of “governing
body” are administrative officers who do not formulate policies for
a governing body. Fain v. Faculty of the College of Law of the Univer-
sity of Tennessee, 552 S.W.2d 752 (Tenn. Ct. App. 1977) (holding that
law school dean was not a governing body and faculty and committee
meetings of law school were not subject to the Act); Mid-South Pub-
lishing Co. v. The Tennessee State University, 1990 WL 207410 (Tenn.
Ct. App. 1990) (holding that university chancellor was not governing
body and that his meetings with advisory committee were not subject
to the Act).

The Act does not define the term “member.” According to an Attor-
ney General opinion, an individual becomes a member of a governing
body when he or she has completed all the requirements necessary to
qualify to perform the official duties of a member and his or her term
of office has begun. Op. Att’y Gen. No. 99-043 (Feb. 25, 1998). More
specifically, in the case of an elected official, the electee is not qualified
to serve until his or her term has begun and he or she has taken the
oath of office. Id. (holding that meetings of the Memphis Center City
Development Corporation are subject to the Act). A governing body
also specifically includes any nonprofit corporation authorized by state
law to act on behalf of any local government other than Nashville for
the purpose of Resource Recovery and Solid Waste Disposal or En-
ergy Production Facilities. T.C.A. § 8-44-102(b)(1)(C).

Also, the Act provides that it applies to the board of directors of
any non-profit corporation that provides Nashville with heat, steam

or incineration of refuse, T.C.A. § 8-44-102(b)(1)(D), or the board of
directors of any non-profit corporation or association authorized to
obtain coverage for government employees in the Tennessee consoli-
dated retirement system. T.C.A. § 8-44-102(b)(1)(E).

1. Executive branch agencies.

Covered by the Act. The term governing body has been construed
to include “any board, commission, committee, agency, authority or
any other body, by whatever name, whose origin and whose members
have authority to make decisions or recommendations on policy or
administration affecting the conduct of the business of the people in
the governmental sector.” Dorrier v. Dark, 537 S.W.2d at 892. The
Act applies to administrative agency proceedings. L. Harold Levinson,
Contested Cases Under the Tennessee Uniform Procedures Act, 6 Mem. St.
U. L. Rev. 215, 234 (1976).

a. What officials are covered?
See above.
b. Are certain executive functions covered?
See above.
c. Are only certain agencies subject to the act?
See above.
2. Legislative bodies.

Covered by the Act. Dorrier v. Dark, 537 S.W.2d 888, 892 (Tenn.
1976). However, a single legislator’s presence does not convert an oth-
erwise private meeting of an interest group in a public facility into a
public meeting under the Act. Op. Att’y. Gen. No. 02-131 (Dec. 12,
2002).

3. Courts.

It does not seem that a court would be a public body or a governing
body as those terms are used in the Act. Dorrier v. Dark, 537 S.W.2d
888, 892 (Tenn. 1976). Access to courts in Tennessee is governed by
the state and U.S. Constitutions. Tennessee v. Drake, 701 S.W.2d 604
(1985).

4. Nongovernmental bodies receiving public funds or
benefits.

The board of directors of any non-profit corporation that contracts
with a state agency to receive community grant funds that comprise
at least 30 percent of the corporation’s annual income are “governing
bodies” under the Act. However, such board of directors meetings are
exempt from the Act if called “solely to discuss matters involving con-
fidential doctor-patient relationships, personnel matters or matters re-
quired to be kept confidential by federal or state [laws or regulations].”
T.C.A. § 8-44-102(B).

5. Nongovernmental groups whose members include
governmental officials.

Not covered by the Act.
6. Muld-state or regional bodies.

No authority has addressed whether the Tennessee Act covers mul-
tistate or regional bodies.

7. Advisory boards and commissions, quasi-
governmental entities.

Covered by the Act. Forbes v. Wilson County Emergency Communica-
tions Dist., 966 SW.2d 417 (Tenn. 1998) (Personnel Policy Commit-
tee of County Emergency Communications District 911 Board was
subject to Act); See Richard L. Hollow & Rudolph L. Ennis, Tennessee
Sunshine: The People’s Business Goes Public, 42 Tenn. L. Rev. 527, 538
(1975) (citing legislative history that gives a broad reading to the term
“public body” but does not indicate any specific bodies); see also Op.
Att'y Gen. No. 94-77, 19 TAM 31-29 (July 8, 1994) (partisan caucuses
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given authority to make recommendations to or decisions for county
legislative bodies are subject to Open Meetings Act); but see Perdue v.
Quorum Health Resources Inc., 934 F. Supp. 919 (M.D. Tenn. 1966) (no
violation of act where City Hospital Board of Trustees did not meet to
consider termination of employee of a private company that provided
management services to the hospital).

8. Other bodies to which governmental or public
functions are delegated.

Covered by the Act. T.C.A. § 8-44-102(b) (1995). See also Dorrier
v. Dark, 537 S.W.2d 888, 892 (Tenn. 1976) (involving local board of
education); Metropolitan Air Research Testing Authority Inc. v. Metro-
politan Gov’t of Nashville, 17 TAM 31-12 (Tenn. Ct. App. July 8, 1992)
(questioning what is a governing body); Op. Att’y Gen. No. 94-94, 19
TAM 39-55 (Aug. 30, 1994) (governing body may be a partisan caucus
if the county legislative body gives them authority to make decisions,
but not as to informal caucuses). The board of directors of a preferred
provider organization that contracts with insurance companies and
employers and provides contracting third-party payers with a network
of physicians is considered a governmental body because the organiza-
tion is a non-profit, public benefit organization which acts on behalf
of and is, in essence, a division or subsidiary of the county hospital
district that created it. Souders v. Health Partners Inc., 997 S.W.2d 140
(Tenn. Ct. App. 1998). A high school assembly called by a principal to
address the faculty and student body is not a meeting of a government
body subject to the Open Meetings Act. Op. Att’y Gen. No. 99-128
(June 18, 1999).

The board of directors of a “City Development Corporation” was
subject to the Open Meetings Act because it satisfied the definition
of a governing body under Dorrier by engaging in various activities
related to public development and acting on behalf of the city. Op.
Att’y Gen. No. 99-043 (Feb. 25, 1999). Members of the board of a ru-
ral electric cooperative operating under T.C.A. §§ 65-25-201 are not
subject to the Act. Op. Att’y Gen. No. 97-154 (November 10, 1997).
An “Economic Development Council,” a nonprofit corporation orga-
nized by a County Commission and whose members are authorized to
make decisions or recommendations on policy or administration af-
fecting the conduct of the business of the people in the governmental
sector, is subject to the Act. Op. Att’y Gen. No. 99-012 (January 25,
1999). Meetings of the commissioners of a county airport authority
and meetings of the airport authority advisory board are subject to the
Act. Op. Att’y Gen. No. 96-131 (November 14, 1996).

9. Appointed as well as elected bodies.

Covered by the Act. See Op. Att’y Gen. No. 94-94, 19 TAM 39-55
(Aug. 30, 1994).

D. What constitutes a meeting subject to the law.

The Act defines meeting as “the convening of a governing body
of a public body for which a quorum is required in order to make a
decision or to deliberate toward a decision on any matter.” T.C.A. §
8-44-102(C)(2).

1. Number that must be present.

a.  Must a minimum number be present to
constitute a “meeting”?

Two or more people may constitute a meeting. T.C.A. § 8-44-
102(b)(1)(A).

b. What effect does absence of a quorum have?

A quorum is necessary for a decision or deliberation toward a deci-
sion. T.C.A. § 8-44-102(b)(2). However, a quorum is not required for
there to be a meeting within the meaning of the Act.

2. Nature of business subject to the law.

Meetings subject to the Act are those that are called to make a deci-
sion or to deliberate toward a decision on any matter. T.C.A. § 8-44-
102(C).

a. “Information gathering” and “fact-finding”
sessions.

Meetings for “information gathering” and “fact-finding” are open
except for on-site inspections of any project or program. T.C.A. §
8-44-102(C).

b. Deliberations toward decisions.

The Act covers meetings to deliberate toward a decision on any
matter. The Act, however, does not require the members of the public
body to verbalize or discuss a matter before a vote. Baltrip v. Norris, 23
S.W.3d 336, 341 (Tenn. Ct. App. 2000). Chance meetings of two (2) or
more members of a public body are not to be considered meetings, but
such chance meetings, informal gatherings, or electronic communica-
tions cannot be used to circumvent the spirit or requirement of the
Act. T.C.A. § 8-44-102(c)(1995). This subsection of the Act has been
construed not to bar separate solicitations of commission members’
votes by one who wished an appointment to the commission. 7Fackson
v. Hensley, 715 S.W.2d 605 (Tenn. Ct. App. 1986) (holding that no
statutory meeting occurred until the commission met to elect the new
trustee). However, the Act was violated when three of five councilmen
discussed and agreed to an item in advance of a city council meet-
ing. Op. Att’'y Gen. No. 83-033 (Jan. 24, 1983). However, the At-
torney General has opined that an exit conference between the State
Comptroller and members of a governing body which was conducted
for the limited purpose of imparting information to local government
officials, with the officials not deliberating toward or making a deci-
sion, was not subject to the Act. Op. Att’y Gen. No. 99-090 (April 12,
1999). Job interviews conducted by a county airport committee are
considered meetings because they clearly involve deliberation toward
employment decisions. Op. Att’y Gen. No. 96-040 (March 12, 1996).

3. Electronic meetings.

a. Conference calls and video/Internet
conferencing.

Under T.C.A. § 8-44-108, participants in a meeting may use elec-
tronic or other communications as long as every participant is capable
of simultaneously hearing the other members of the meeting and it
is possible to speak among the participants throughout the meeting.
Further, if a physical quorum is not present at the meeting, the gov-
erning body must make a finding of “necessity” for electronic partici-
pation. Id. This statute, by its terms, applies only to state government,
and not to local government. Op. Att’'y Gen. No. 99-152 (Jan. 24,
1983). Also, each part of the meeting required to be open to the public
must be audible to the public at the location specified in the notice of
the meeting.

b. E-mail.

Under T.C.A. § 8-44-109, a governing body may allow members to
communicate by means of a forum over the Internet if this forum is
at all times available to the public (other than for reasons of technical
maintenance or unforeseeable technical limitations). Such postings on
a forum shall not be a substitute to decision making by a governing
body in a meeting held under the Act. Unless the provisions of this
section are followed, emails between members of a governing body
will violate the Act. Fohnston v. Metro Gov’t of Nashville and Davidson
County, 2009 Tenn. App. LEXIS 832 (Tenn. Ct. App. Dec. 10, 2009)
(emails discussing proposed zoning changes violated Act.)

c. Text messages.

Only if such communications meet the requirements for email, as
stated above.

d. Instant messaging.

Only if such communications meet the requirements for email, as
stated above.

e. Social media and online discussion boards.

Only if such communications meet the requirements for email, as
stated above.
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E. Categories of meetings subject to the law.

Both regular and special meetings are subject to the Sunshine Law.
T.C.A. § 8-44-103 (1995).

1. Regular meetings.
a. Definition.

A regular meeting is one that is previously scheduled by statute,
ordinance, or resolution. T.C.A. § 8-44-103(a).

b. Notice.

Governing bodies are required to give adequate public notice of all
meetings. T.C.A. § 8-44-103(a). See Kinser v. Town of Oliver Springs,
19 TAM 9-16 (Tenn. Ct. App. Feb. 10, 1994) (holding that notice of
city council meeting posted inside City Hall “where everybody pays
their water bill” and over entrance to police department “where peo-
ple come to pay their tickets” was adequate because the meeting con-
cerned a police personnel matter); Neese v. Paris Sch. Dist., 813 S.W.2d
432 (Tenn. 1990) (notice was inadequate); Hillshoro West End Neighbor-
bood Ass’n Inc. v. Metro. Bd. of Zoning Appeals, 20 TAM 12-17 (Tenn.
Ct. App. Feb. 24, 1995) (reasoning that notice of conditional permit
being sought was sufficient when placed in newspapers and mailed to
property owners). In Englewood Citizens For Alternate B v. The Town of
Englewood, 1999 Tenn. App. LEXIS 406, the court set forth a three-
prong test. To qualify as adequate public notice, the notice given must:
(1) be posted in a location where a member of the community could
become aware of such a notice; (2) reasonably describe the purpose of
the meeting or the action proposed to be taken; (3) be posted at a time
sufficiently in advance of the actual meeting in order to give citizens
both an opportunity to become aware of and attend the meeting. Fail-
ure to specifically state in the notice every issue to be discussed in a
meeting does not necessarily make notice inadequate when the meet-
ing has several purposes. Souder v. Health Partners, Inc., 997 S.W.2d
140, 149-50 (Tenn. Ct. App. 1998).

(1). Time limit for giving notice.
There is no specified time limit for notice.

(2). To whom notice is given.
Notice need only be “public notice.”

(3). Where posted.

Notice must be “adequate public notice.” See Franklin County v. The
Town of Monteagle, 2001 Tenn. App. LEXIS 379 (Tenn.Ct. App. May
23, 2001) (publication of notice of regular meeting in local monthly
newsletter and publication of two notices in newspaper of general cir-
culation with time and place of meeting was adequate notice.)

(4). Public agenda items required.
None.
(5). Other information required in notice.

Merely because there is “one passing comment” about the substance
of a particular issue, with further discussion of the procedural or evi-
dentiary matters related to the issue, with no decision regarding the
ultimate disposition of the issue, there was no violation of the notice
requirement of the Act when that issue had not been placed on the
meeting agenda. Dunn v. Knox County, 2005 Tenn App. LEXIS 254
(Tenn. Ct. App. Dec. 8, 2004). A “misleading notice is not adequate
public notice.” Englewood Citizens v. Town of Englewood, 1999 Tenn.
App. LEXIS 406 (Tenn. Ct. App. June 24, 1999) (holding that agenda
item identified as only “Letter to State concerning Hwy 411,” was too
cryptic to be adequate notice).

(6). Penalties and remedies for failure to give
adequate notice.

Same as for other violations of the law.

c. Minutes.

The Act mandates that minutes of a governmental body’s meetings
be promptly and fully recorded. Furthermore, all votes must be by
public vote or public ballot or public roll call with no secret votes, bal-
lots, or roll calls allowed. T.C.A. § 8-44-104 (1995). Failure to include
an account of the vote in the minutes from a meeting in accordance
with the Act might not necessarily render action taken at the meeting
void but might result in the imposition of other sanctions in accor-
dance with § 8-44-106(c) and (d). Zseltvay v. Metropolitan Government
of Nashville and Davidson County, 986 S.W. 2d 581 (Tenn. Ct. App.
1998). But see Allen v. City of Memphis, 2004 Tenn. App. LEXIS 403
(Jan. 22, 2004) (holding that failure to record minutes could void ac-
tion taken at meeting). “Strict compliance with [the Act] is necessary
with respect to the matters required to be recorded and included in the
minutes . . . . The Act does not distinguish between technical and sub-
stantive violations.” Grace Fellowship Church v. Lenoir City, 2002 Tenn.
App. LEXIS 49 (Tenn. Ct. App. Jun 23, 2002) (quoting Zseltray).

(1). Information required.

Minutes shall include a record of persons present, motions, propos-
als, and resolutions made, results of votes taken and individual votes
cast. The Act requires that meetings be “fully recorded” but does not
require that the minutes be “complete and exact” Hutsell v. Fefferson
County, 2005 Tenn. App. LEXIS 243 (Tenn. Ct. App. Feb. 15, 2005)
(noting that the Act does not require recording by audio or video
means).

(2). Are minutes public record?
Yes.
2. Special or emergency meetings.
a. Definition.

A special meeting is one that is not previously scheduled by statute,
ordinance, or resolution, or for which notice is not already provided
by law. T.C.A. § 8-44-103(b) (1995).

b. Notice requirements.

Any governmental body that holds a special meeting “shall give ad-
equate public notice of such meeting.” T.C.A. § 8-44-103(b) (1995).
“Adequate public notice means adequate public notice based on the
totality of the circumstances as would fairly inform the public. . . .”
Memphis Publishing Co. v. City of Mempbhis, 513 S.W.2d 511, 513 (Tenn.
1974). Notice of a special meeting need not be published in a local
newspaper to be adequate. State ex rel. Moser v. Brewer, No. 85-335-11
(Tenn. Ct. App. Mar. 26, 1986) (holding that notices posted on bul-
letin boards of nursing home, hospital, and county court house and
radio broadcast of the meeting were adequate). See Rock Abou-Sakher
v. Humphreys County, 955 S.W. 2d 65 (Tenn. Ct. App. 1997) (notice of
meeting of airport authority for 4:00 p.m. in one member’ office was
invalid when the meeting was actually held at 4:30 in the courthouse
annex). The notice requirements of the Act are in addition to, and not
in substitution of, any other notice required by law. T.C.A. § 8-44-
103(c).

(1). Time limit for giving notice.

The Act does not provide specific time limits for the giving of notice
for meetings, but under case law, the notice must be posted at a time
sufficiently in advance of the actual meeting in order to give citizens
both an opportunity to become aware of and attend the meeting. See
Englewood Citizens 1999 Tenn. App. LEXIS 406, * 12 (two days’ notice
was not considered sufficient).

(2). To whom notice is given.

The Act does not specify to whom notice of a special meeting must
be made, other than the “public.” T.C.A. § 8-44-103(b).
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(3). Where posted.

The Act does not specify where notice of a special meeting must be
posted. But see State ex rel. Moser v. Brewer, No. 85-385-II (Tenn. Ct.
App. Mar. 26, 1986). According to case law, notice must be posted in
a location where a member of the community could become aware of
such a notice. Englewood, 1999 Tenn. App. LEXIS 406.

(4). Public agenda items required.

The Act does not require that notice of a public meeting include an
agenda, but the notice must describe the purpose of meeting or the
proposed action. Id.

(5). Other information required in notice.
There are no other requirements for notice information.

(6). Penalties and remedies for failure to give
adequate notice.

The Act contains no special penalties for failure to give proper no-
tice; however, the Act generally states that any action taken at a meet-
ing in violation of the Act shall be null and void and of no effect.
T.C.A. § 8-44-105 (1995).

c. Minutes.

The same requirement that minutes be recorded for regular meet-
ings applies to special meetings. T.C.A. § 8-44-104.

(1). Information required.

Minutes shall include a record of persons present, motions, propos-
als, and resolutions made, results of votes taken and individual votes
cast.

(2). Are minutes a public record?
Yes.
3. Closed meetings or executive sessions.

The Act makes limited provision for executive sessions but provides
no procedural guidelines for such meetings or sessions.

a. Definition.
No definition for executive sessions is provided in the Act.
b. Notice requirements.

Any executive session must be provided in the agenda for the meet-
ing. T.C.A. § 8-44-102(b)(1)(E)(ii).

(1). Time limit for giving notice.
Same as for notice of open meeting.

(2). To whom notice is given.
Same as for notice of open meeting.

(3). Where posted.
Same as for notice of open meeting.

(4). Public agenda items required.
Same as for notice of open meeting.

(6). Penalties and remedies for failure to give
adequate notice.

Same as for any other failure to give adequate notice under the Act.
c. Minutes.
(1). Information required.

Minutes of a secret meeting will not reflect the substance of what
was discussed in an executive session, but no votes may be taken in

executive session. T.C.A. § 8-4-104. For example, a governing body
might meet in a closed session with its attorney to discuss the pros
and cons of a case to consider whether to appeal an adverse trial court
result. Then, the body would return to an open session to vote on
whether to pursue the appeal, without discussing what was said in the
closed session.

(2). Are minutes a public record?
Yes.

d. Requirement to meet in public before closing
meeting.

This will frequently happen, where it will be announced why the
executive session is being held.

e. Requirement to state statutory authority for
closing meetings before closure.

No.
f. Tape recording requirements.
No.
F. Recording/broadcast of meetings.

The Act makes no provision for recording or broadcast of meetings,
but those means of public access have been employed, especially by
the media. See Op. Att’y Gen. No. 95-126 (Dec. 28, 1995) (proposed
city ordinance to ban video or photographic equipment at meeting of
alderman would violate Tennessee Constitution and Open Meetings
Act).

1. Sound recordings allowed.
Yes, subject to reasonable restrictions.
2. Photographic recordings allowed.
Yes, subject to reasonable restrictions.
G. Are there sanctions for noncompliance?

Yes. Actions taken at meeting will generally be void, and the court
can enjoin further violations, and impose future reporting require-
ments upon the public body. T.C.A. § 8-44-106.

II. EXEMPTIONS AND OTHER LEGAL LIMITATIONS
A. Exemptions in the open meetings statute.

Tennessee’s Sunshine Law provides that the only exceptions to the
Act must be based solely on constitutional grounds; however, the leg-
islature has provided specific statutory exemptions to the Act.

1. Character of exemptions.
a. General or specific.
The exemptions are specific.
b. Mandatory or discretionary closure.
No such closure provisions exist.
2. Description of each exemption.

The Act allows certain meetings subject to the Act to protect the
confidentiality of proprietary information or trade secrets that relate
to coverage of government employees under the Tennessee consoli-
dated retirement system. T.C.A. § 8-44-102(b)(1)(E). Additionally,
there are several other express exemptions contained in the Tennessee
Code. Staff meetings of the Tennessee Industrial Finance Corpora-
tion held to consider applications for financing are not subject to the
Act. T.C.A. § 4-17-408 (e). Under the Hazardous Chemical Right To
Know Law, administrative hearings that involve trade secrets can be
closed. T.C.A. § 50-3-2013(c)(1). Screening panels of the Board of
Chiropractic Examiners utilized to investigate, mediate or arbitrate
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complaints are not subject to the Act. T.C.A. § 63-4-115(g). Similar
screening panels of the state Board of Nursing are not subject to the
Act. T.C.A. § 63-7-115(b)(3).

B. Any other statutory requirements for closed or open
meetings.

Although the Act requires that meetings be open to the public, the
Act does not require governing bodies to permit members of the pub-
lic to speak, comment, or actively participate in the meeting. Whit-
temore v. Brentwood Planning Comm’n., 835 S.W.2d 11 (Tenn. Ct. App.
1992). It is not a violation of the Act for a governing body to order the
removal of a person who is disrupting the meeting.

C. Court mandated opening, closing.

The Tennessee Supreme Court in Swith County Education Ass’'n v.
Anderson, 676 S.W.2d 328 at 335 (Tenn. 1984), held the attorney-
client privilege to be a constitutionally required exception to protect
discussion between governmental bodies and their attorneys concern-
ing pending litigation. The court held that because the legislature has
no authority to enact laws that interfere with the judicially imposed
duty on an attorney to maintain clients’ confidences and secrets, a con-
struction of the Act requiring abrogation of this duty is an unconstitu-
tional breach of the separation of powers and authority doctrines. Id.
at 334. This attorney-client exception is a “narrow” one applying only
when “the public body is a named party in a lawsuit” and only when
the discussions in the meetings deal with “present and pending litiga-
tion.” Id. at 334-35. In another similar case, the Tennessee Supreme
Court continued to adhere to the Smith doctrine. Van Hooser v. Warren
County Bd. of Education, 807 S.W.2d 230 (Tenn. 1991). The Court held
that the school board properly conducted a closed meeting to discuss
a pending controversy pertaining to a suspended school teacher. The
Court seems to have eased the requirement that a group be a named
party to a lawsuit to close a discussion. However, for the attorney-cli-
ent privilege exception to apply, the group must actually be discussing
only the pending controversy with its attorney in the closed session.
Once any discussion begins concerning other matters, the meeting
must be open to the public. In another case, during a public session of
a school board meeting, members of the board recessed to discuss the
matter at hand with their counsel. Immediately after reconvening, the
board voted on the matter without verbalizing or discussing it. The
court held that because this private meeting with counsel concerned
a pending controversy that might result in litigation, the meeting did
not violate the Act. Baltrip v. Norris, 23 S.W.2d at 341.

III. MEETING CATEGORIES -- OPEN OR CLOSED.
A. Adjudications by administrative bodies.

Open, T.C.A. § 4-5-312. See Op. Att’'y Gen. No. V94-21 (Feb. 4,
1994) (city civil service board, even when acting in quasi-judicial ca-
pacity, may not meet in closed session).

1. Deliberations closed, but not fact-finding.
See above.

2. Only certain adjudications closed, i.e. under
certain statutes.

See above.
B. Budget sessions.
Presumably open.
C. Business and industry relations.

Closed executive sessions if discussion or consideration of commer-
cial or financial information or trade secrets. T.C.A. § 4-17-109(b).
But meetings of county economic development board during which it
carries out its function as a joint economic and community develop-
ment board under T.C.A. § 6-58-114 are subject to the Act. Op. Att’y.
Gen. No. 03-091 (July 24, 2003).

D. Federal programs.

Presumably open. Specifically, the Act provides that community ac-
tion agencies that administer community action programs under 42
U.S.C. § 2790, are governing bodies subject to the openness require-
ments of the Act. T.C.A. § 8-44-102(b).

E. Financial data of public bodies.
Presumably open.

F. Financial data, trade secrets or proprietary data of
private corporations and individuals.

Fact-specific, case-by-case determination. See T.C.A. § 8-44-102(b)
(D)(E)(1i) (protecting trade secrets).

G. Gifts, trusts and honorary degrees.

Presumably open, but such discussions are not addressed in the Act.
H. Grand jury testimony by public employees.

Closed. Tenn. R. Crim. P. 6(k)(1).
I. Licensing examinations.

Presumably open.

J. Litigation; pending litigation or other attorney-client
privileges.

Closed if discussion is between public body and attorney concern-
ing pending litigation when public body is named party in a lawsuit.
Tenn. Const. Art. II, §§ 1 and 2, as construed by Smith County Educa-
tion Ass’n v. Anderson, 676 S.W.2d 328 (Tenn. 1984).

K. Negotiations and collective bargaining of public
employees.

Open, except that strategy sessions of either the union committee
or the governmental entity committee, meeting separately, may be

closed. T.C.A. § 8-44-201(a) and (b).
1. Any sessions regarding collective bargaining.
Open, except strategy sessions.

2. Only those between the public employees and the
public body.

Yes.

L. Parole board meetings, or meetings involving parole
board decisions.

The enabling statute of the Board of Paroles does not require that
parole decisions be made by meeting, and therefore the Open Meet-
ings Act does not apply to the board’s procedure for making parole
decisions. Arnold v. Tennessee Board of Paroles, 956 S.W.2d 478 (Tenn.
1997). But when the board does meet, proper notice of the meetings is
required. /d. Also see T.C.A. § 40-28-105(b) (requiring that meetings
of the board of paroles be conducted with notice and public ballots
or public roll calls). See also Smith v. Harter, 20 TAM 8-35(Tenn. Ct.
App. Jan. 27, 1995) (definition of “meeting” not so broad as to cover
any alleged discussion among parole board members); Op. Att’y Gen.
No. 95-10, 20 TAM 12-59 (March 3, 1995) (requests to members of
Board of Paroles to involve parolees as informants in investigations is
subject to the Act).

M. Patients; discussions on individual patients.

The Open Meetings Act makes no specific exemption for discussion
of individual patients. But see T.C.A. § 10-7-504(a)(1) (1995) (making
medical records of patients at state hospitals or medical facilities confi-
dential); T.C.A. § 33-3-104(10) (making identity of present or former
patients treated for mental illness or retardation confidential); T.C.A.
§ 8-44-102(B) (concerning meetings of private nonprofit corporations
receiving money from the government).
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N. Personnel matters.

Open. See Dorrier v. Dark, 537 S.W.2d 888 (Tenn 1976) (holding
that public school teacher’s termination hearing was void because in
violation of Open Meetings law). But meetings of private, nonprofit
corporations receiving money from the government may not always

be open. T.C.A. § 8-44-102(B) (1995).
1. Interviews for public employment.
If conducted by a governing body, it must be open.

2. Disciplinary matters, performance or ethics of
public employees.

If conducted by a governing body, it must be open.

3. Dismissal; considering dismissal of public
employees.

If conducted by a governing body, it must be open. A Civil Service
Commission was not a governing body under the Act. Therefore, its
deliberation over an employee’s termination was not a meeting un-
der the Act. Redmon v. City of Memphis, 2010 Tenn. App. LEXIS 122
(Tenn. Ct. App. Feb. 19, 2010).

O. Real estate negotiations.

State board of equalization meetings are subject to the Act. Op.
Att'y Gen. No. 85-105 (April 8, 1985); however, T.C.A. § 10-7-504(a)
(6) makes confidential state agency records containing opinions of
value of real and personal property intended to be acquired for public
purposes prior to final acquisition.

P. Security, national and/or state, of buildings, personnel
or other.

The Open Meetings Act makes no specific exemption for such mat-
ters. But see T.C.A. § 10-7-504(a)(3) (making confidential papers,
documents, and papers of the military department that involve the
security of the United States or State of Tennessee, including national
guard personnel records, staff studies, and investigations).

Q. Students; discussions on individual students.

The Open Meetings Act makes no specific exemption for such mat-
ters. But see T.C.A. § 10-7-504(a)(4) (making most records of students
in public educational institutions confidential).

IV. PROCEDURE FOR ASSERTING RIGHT OF ACCESS
A. When to challenge.

1. Does the law provide expedited procedure for
reviewing request to attend upcoming meetings?

The Act makes no provision for expedited review of a request to
attend upcoming meetings.

2. When barred from attending.

The only specified remedy for public exclusion from meeting cov-
ered by the Act is court review.

3. To set aside decision.

This is the primary remedy under the Act. T.C.A. § 8-44-105. In
1990, however, the Tennessee Court of Appeals stated:

We do not believe that the legislative intent of this statute was
forever to bar a governing body from properly ratifying its deci-
sion made in a prior violative manner. However, neither was it the
legislative intent to allow such a body to ratify a decision in a sub-
sequent meeting by a perfunctory crystallization of its earlier ac-
tion. We hold that the purpose of the act is satisfied if the ultimate
decision is made in accordance with the Public Meetings Act, and
if it is a new and substantial reconsideration of the issues involved,
in which the public is afforded ample opportunity to know the
facts and to be heard with reference to the matters at issue.

Neese v. Paris Special Sch. Dist., 813 S.W.2d 423 (Tenn. Ct. App. 1990).
In Allen v. City of Memphis, 2004 Tenn. App. LEXIS 403 (Jan. 22,
2004), the court concluded that a governing body’s subsequent action
to correct a failure to record minutes was nothing more than a “per-
fuctory crystallization of its earlier action” when there was no sub-
stantial reconsideration of the issue. Therefore, the court considered
the action taken by the body to be void. If the body were to repeal its
action taken in violation of the Act, however, this would render moot a
claim under the Act. Cathey v. City of Dickson, 2002 Tenn. App. LEXIS
342 (Tenn. Ct. App. May 10, 2002).

Where a city held five subsequent public meetings to consider the
sale of public building, this cured any violation of the Act by several
officials meeting in private earlier with investors about the sale. Dos-
sett v. City of Kingsport, 258 S.W.3d 139 (Tenn. Ct. App. 2007).

If the governing body rescinds its action taken at a meeting in viola-
tion of the Act, this will moot the violation. Person v. Board of Commiis-
sioners, 2009 Tenn. App. LEXIS 652 (Tenn. Ct. App. Sept 28, 2009).

4. For ruling on future meetings.

Permanent injunction for this purpose is also available. T.C.A. §
8-44-106.

5. Other.

The court will retain jurisdiction for one year to confirm compli-
ance with the law. T.C.A. § 8-44-106.

B. How to start.

Tennessee has no administrative review of denial of access. There-
fore, the way to seek review is to file an action in court.

1. Where to ask for ruling.
Not applicable.
a. Administrative forum.
Not applicable.
(1). Agency procedure for challenge.
Not applicable.
(2). Commission or independent agency.
Not applicable.
2. Applicable time limits.
Not applicable.
3. Contents of request for ruling.
Not applicable.
4. How long should you wait for a response?
Not applicable.

5. Are subsequent or concurrent measures (formal or
informal) available?

Not applicable.
C. Court review of administrative decision.
"This is the starting place for any formal challenge to a closed meeting.
1. Who may sue?

Any citizen of Tennessee can bring suit to enforce the Act. T.C.A.
§ 8-44-106(a) (1995). “[A] threshold showing of an Open Meetings
Act violation is sufficient to confer standing on any citizen.” Fannon v.
City of LaFollette, 2010 Tenn. LEXIS 1207 (Dec. 21, 2010); See Curve
Elementary School Parent & Teachers Org. v. Lauderdale County Sch. Bd.,
608 S.W.2d 855 (Tenn. Ct. App. 1980) (school parent and teacher as-
sociation had standing to bring an action to enforce the Act because
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its individual members had standing); Metropolitan Air Research Test-
ing Auth. Inc. v. Metro. Gov’t of Nashuville, 17 TAM 31-12 (Tenn. Ct.
App. Feb. 10, 1994) (Tennessee corporation whose principal place of
business is in Tennessee has standing to sue under the Sunshine Act);
Helton v. City of East Ridge, 18 TAM 20-28 (Tenn. Ct. App. April 22,
1993) (stating that plaintiffs had standing based on Tenn. Code Ann.
§ 8-44-106(a)); City of Hendersonville v. City of Goodlettsville, 19 TAM
32-6 (Tenn. Ct. App. July 13, 1994) (requiring distinct palpable injury
and a causal connection between the injury and challenged conduct in
order to have standing).

2. Wil the court give priority to the pleading?

The Act has no provision for priority to the pleading. But see Tenn.
R. Civ. P. 65.03 (aggrieved party may seek restraining order without
notice to opposing party if applicant will suffer immediate and irrepa-
rable injury before a hearing can be held).

3. Pro se possibility, advisability.

Pro se representation is possible. The success of such pro se actions
may depend upon the receptivity of the judge to such representation
and how well settled the issues of law are.

4. What issues will the court address?

Courts have authority to nullify any action taken in violation of the
Act, provided that nullification of actions does not apply to otherwise
legal commitments affecting the public debt of the entity concerned.
T.C.A. § 8-44-105. Furthermore, the court shall permanently enjoin
any person found to be in violation of the Act, and each separate oc-
currence of meetings held in violation of the Act shall constitute a
separate violation. T.C.A. § 8-44-106(c).

a. Open the meeting.
Yes.
b. Invalidate the decision.

Yes. See Abou-Sakber v. Humphreys County, 995 S.W.2d 65 (Tenn.
Ct. App. 1977) (County’s decision to hire airport manager violated Act
and was thus invalid.)

c.  Order future meetings open.
Yes.
5. Pleading format.

The statute provides for no specific pleading format, but Tennessee
citizenship should be included in the allegations since that status is
necessary for standing to enforce the Act. See Curve Elementary School
Parent & Teachers Org. v. Lauderdale County Sch. Bd., 855 S.W.2d at
858; T.C.A. § 8-44-106(a).

6. Time limit for filing suit.

The Act provides no time limit for filing suit; however, the six-year
statute of limitations for malfeasance or nonfeasance by public officials
may be applicable.

7. What court.

Suit can be brought in the circuit courts, chancery courts, and other
courts having equity jurisdiction, and these courts have the power “to
issue injunctions, impose penalties, and otherwise enforce the pur-
poses” of the Act. T.C.A. § 8-44-106. There is a right to a jury. Smith
County Educ. Ass'n v. Anderson, 676 S:W.2d 328, 337 (Tenn. 1984).

8. Judicial remedies available.

Judicial remedies include power to nullify any action taken in the
unlawfully held meeting and to permanently enjoin further violations.
An action taken by a governing body which is later determined to be
void under the Open Meetings Act can still serve as the basis for an-
other claim, such as discrimination. Forbes v. Wilson County Emergency
District 911 Board, 966 S.W.2d 417 (Tenn. 1998).

9. Availability of court costs and attorneys’ fees.

In Fannon v. City of LaFollette, 2010 Tenn. LEXIS 1207 (Tenn. Dec.
21, 2010), the court (with one justice dissenting) denied an award of
attorney’s fees because the Act did not provide for attorney’s fees. The
court did allow discretionary court costs, which typically are allowed
in Tennessee litigation.

10. Fines.

Arguably, fines are available under a liberal reading of T.C.A. §
8-44-106(a), however, there is no reported case indicating that this
has been done. Based upon the Supreme Court’s ruling in Fannon as it
relates to attorney’s fees, fines would be unlikely.

11. Other penalties.

The Act mandates that the court retain jurisdiction over the case
for one year and order the defendants to report in writing to the court
semiannually of their compliance with the Act. T.C.A. § 8-44-106(d).

D. Appealing initial court decisions.

Appellate review is available from the trial court’s final judgment on
the merits. See T.C.A. § 8-44-106 (this section would permit both final
and non-final judgments).

1. Appeal routes.

Appeals must be made pursuant to the Tennessee Rules of Appellate
Procedure, which make no distinctions for meetings cases. Appeal as
of right would be to the Tennessee Court of Appeals. Thereafter, per-
missive appeal may be made to the Tennessee Supreme Court within
60 days after the Court of Appeals’ decision.

2. Time limits for filing appeals.

The time limit for filing an appeal is within 30 days after the date of
entry of the final judgment. Tenn. R. App. P. 4(a).

3. Contact of interested amici.

Interested asmici can apprise themselves of open meetings issues that
might appear before the Tennessee Supreme Court by reviewing the
decisions of the Tennessee Court of Appeals that appear in Tennessee
Attorneys Memo, a weekly publication containing a synopsis of deci-
sions of that court.

The Reporters Committee for Freedom of the Press often files -
icus briefs in cases involving significant media law issues before a state’s
highest court. The Tennessee Press Association, Tennessee Associa-
tion of Broadcasters, and the Tennessee Coalition for Open Govern-
ment might also join as amici

V. ASSERTING A RIGHT TO COMMENT.

The statute does not address a right to comment, although govern-
ing bodies have traditionally allowed citizen comment.

A. Is there a right to participate in public meetings?

No. The Act does not require governing bodies to permit members
of the public to speak, comment, or actively participate in the meet-
ing. Whittemore v. Brentwood Planning Comm’n., 835 S.W.2d 11 (Tenn.
Ct. App. 1992). It is not a violation of the Act for a governing body to
order the removal of a person who is disrupting the meeting.

B. Must a commenter give notice of intentions to
comment?

Act does not address.

C. Can a public body limit comment?
Yes.

D. How can a participant assert rights to comment?
Express desire to comment to the governing body.

E. Are there sanctions for unapproved comment?

Removal from meeting.
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Appendix
Exceptions to the Public Records Act

Prepared by Douglas R. Pierce, King & Ballow, 315 Union Street,
Suite 1100, Nashville, TN 37201. (615) 726-5521.

This list was current as of April 2011. The Tennessee General Assembly,
however;, has averaged adding approximately eight new exceptions each year
since 1988.

There are a number of exceptions to the general right of access to
public records under the Tennessee Public Records Act. While many
of these exceptions are set forth in T.C.A. §§ 10-7-503 and 504 of the
act, many more exist outside the act. Moreover, these exceptions are
always changing and/or evolving. The following is a list of the excep-
tions to the Tennessee Public Records Act:

T.C.A. § 2-10-211(d) Information entered by any candidate to the
Registry of Election Finance electronic filing system until the infor-
mation is filed with the Registry of Election Finance.

T.C.A. § 2-11-202(a)(5) Report of any election law violations inves-
tigation conducted by the Coordinator of Elections.

T.CA. § 2-6-202(c)(6) Requests and applications for absentee bal-
lots until the end of the early voting period.

T.C.A. § 2-6-502(b) Social security number, date of birth, mailing
address and electronic mailing address contained on application for
absentee ballots from armed forces personnel.

T.C.A. § 2-10-212(e) Working papers of the registry of election fi-
nance audits and investigations.

T.C.A. § 3-6-115(d) Information in the ethics commission electron-
ic filing system.

T.C.A. § 3-6-202(a)(1) Records relating to a state ethics commission
preliminary investigation.

T.C.A. §§ 3-6-308(a) & (¢) Audit and investigatory audit informa-
tion held by the ethics commission in performing its duties under the
Comprehensive Governmental Ethics Reform Act of 2006.

T.CA. § 3-2-111(%)(1) Data received by General Assembly’s Fiscal
Review Committee related to health benefits.

T.C.A. §§ 3-10-108 (@) & (b) Certain information stored or pro-
cessed in legislative computer system.

T.C.A. § 3-12-105 Work papers and intraoffice memoranda of Of-
fice of Legal Services for the General Assembly.

TCA. § 3-12-106. Legislative legal services communications with
general assembly members.

T.C.A. § 3-14-109 Work papers and intraoffice memoranda of Of-
fice of Program Evaluation within General Assembly.

T.C.A. § 4-3-304 (7) Working papers created, obtained or compiled
by an internal audit staff within the state department of audit.

T.C.A. § 4-3-712, -730 Proprietary information acquired by the De-
partment of Economic and Community Development is confidential
only if so designated by the Department Commissioner and the At-
torney General.

T.C.A. § 4-4-125 Social security numbers.

T.C.A. § 4-5-218 Permits state agencies to delete portions of agency
documents and records, which other provisions of law designate as
confidential. Allows agency to charge fee for documents.

T.C.A. § 4-6-140 Permits Commissioner of Correction to restrict
access to records if access would result in jeopardy to lives of inmates
and officers.

T.C.A. § 4-14-308 Trade secrets or commercial or financial infor-

mation regarding the operation of any business conducted by an ap-
plicant for any form of assistance from the Tennessee Technology De-
velopment Corporation.

TCA. § 4-17-408(e) Applications (except the identity of the ap-
plicant) with supporting documents including personal financial re-
cords, trade secrets or proprietary information of applicants and all
staff meetings or portions thereof for financing from the Tennessee
Industrial Finance Corporation.

TCA. § 4-21-303(d) Human Rights Commission conciliation
agreements if the complainant and respondent agree and the Commis-

sion determines that disclosure is not required to further the purposes
of the Human Rights Act.

T.C.A. § 4-35-107 Information received by a state audit committee
concerning illegal, improper, wasteful or fraudulent activity or any in-
vestigation thereof, except those matters disclosed in the final reports.

T.C.A. § 4-35-108 Information from confidential, nonpublic execu-
tive sessions of an audit committee.

T.CA. §§4-51-103; 4-51-109; 4-51-110 Results of criminal history
records checks for lottery director, chief executive officer, or lottery
employees.

TCA. § 4-51-124(a), -205 Certain information of the Tennessee
Education Lottery Corporation.

T.C.A. § 4-51-125 (b) Lottery Corporation information received
pursuant to an intelligence-sharing, reciprocal use, or restricted use
agreement with government agencies of any jurisdiction.

T.CA. § 4-51-126(f) Tennessee Education Lottery Corporation’s
procurement documents, contracts and any other documentation filed
with the Lottery Procurement Panel.

T.CA. § 7-54-107(2)(c) All proposals for construction operation or
maintenance of an energy production facility are open for public in-
spection after the contract is awarded except for trade secrets and con-
fidential information contained in the proposals and identified as such.

T.C.A. § 7-59-305(d)(2) Deployment plans submitted by a cable or
video service provider applying for a state-issued certificate of fran-
chise authority.

T.CA. § 7-59-306(c)(2) Supporting statements submitted to deter-
mine cable or video franchise fees due to a municipality or county.

T.C.A. § 7-59-311(d)(#) Proprietary information concerning denial
of cable or video service to certain groups of residential subscribers or
potential subscribers.

TCA. § 7-86-317 A local emergency communications district
board shall determine whether any proprietary information submitted
to it shall remain confidential.

T.C.A. § 8§-3-104(10) Permits Governor to determine what records
relating to the executive branch that are maintained by the Secretary
of State require secrecy.

T.C.A. § 8-4-116(c) State comptroller’s confidential work papers.

T.CA. § 8-4-404 Information received pursuant to Comptroller’s
toll-free hotline for detecting improper actions by employees of com-
munity grant agencies.

T.C.A. § 8-4-406 Information received from the toll-free hotline
number to report illegal, improper, or wasteful activity related to state
agency or community grant supported services.

T.C.A. § 8-4-407 Annual report by comptroller of the treasury sum-
marizing calls reporting improper or wasteful activity of a state agency
or community grant supported services.

T.C.A.§ 8-6-112 The notice to the Executive Director of the Dis-
trict Attorney’s General Conference, the application for appointment
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of a District Attorney General Pro-Tem, and the proceedings on an
application for criminal prosecution of a judge.

T.C.A. § 8-6-407 All documents, records, or tangible objects ob-
tained by the Attorney General pursuant to his investigative authority.

T.CA. § 8-25-109(a) All medical records submitted or compiled by
any person or entity providing deferred compensation plans.

TC.A. § 8-25-307 All information contained in medical records
obtained from government employees by entities with profit sharing
plans.

T.C.A. § 8-25-502 All medical diagnosis, treatment, or referral in-
formation contained in records obtained from employees pursuant to
cafeteria benefit plans.

T.C.A. § 8-30-303(d) All Department of Personnel civil service pro-
motional and entrance tests and answers.

T.C.A. § 8-36-510(a) All medical records obtained and kept pursu-
ant to a consolidated retirement program.

T.C.A. § 9-3-405 Records of nonpublic executive sessions of local
government audit committees.

T.C.A. § 9-4-518 Any information contained in a report by a quali-
fied public depository which is confidential by any law of the United
States or Tennessee.

T.C.A. § 9-8-307(a)(3) All records relating to the amount of funds
reserved for each claim against the state prior to its final adjudication
by the Claims Commission.

T.C.A. § 9-19-109 Identity of owner of any public obligation.

T.C.A. § 10-8-102 Library records identifying any person as having
requested or obtained specific materials or information.

T.C.A. § 10-8-102(a) Library records showing who requested or ob-
tained specific materials.

T.CA. § 10-7-503(b) Permits head of governmental entity to pro-
mulgate rules to maintain the confidentiality of records concerning
adoption proceedings.

T.C.A. § 10-7-503(d) Limits access to certain non-profit organiza-
tions if the organization follows certain requirements.

T.C.A. § 10-7-503(e) Contingency plan of law enforcement agencies
to respond to violence, bomb threats, weapon of mass destruction, or
terrorist incidents.

T.C.A. § 10-7-504(a) (1) Medical records of patients in state hospitals
or medical facilities or receiving medical treatment at state expense.

T.C.A. § 10-7-504(a)(2) Investigative records of TBI, criminal in-
vestigative files of motor vehicle enforcement division of Department
of Safety relating to stolen vehicles or parts, and all files of the driver’s
license issuance division of the Department of Safety relating to bogus
licenses issued to undercover agents.

T.CA. § 10-7-504(a)(3) Records in possession of the Military De-
partment involving state or national security.

T.C.A. § 10-7-504(a)(4) Records of students in public educational
institutions.

T.C.A. § 10-7-504(a)(5) Records in possession of the office of Attor-
ney General and Reporter relating to a pending or contemplated legal
or administrative proceeding in which such office may be involved.

T.C.A. § 10-7-504(a)(6) State agency records containing opinions of
value of real and personal property intended to be acquired for public
purposes prior to final acquisition.

T.C.A. § 10-7-504(a)(7) Proposals for service contracts and sealed
bids for the purchase of goods and services until the contract is fully

executed or awarded.

T.C.A. § 10-7-504(a)(8) Investigative records of the internal affairs
division of the department of correction or department of youth de-
velopment.

TCA. § 10-7-504(a)(9) Official health certificates obtained and
maintained by the state veterinarian.

T.C.A. § 10-7-504(a)(10) The capital plans, marketing and propri-
etary information, and trade secrets submitted to the Tennessee capital
network at Middle Tennessee State University.

T.C.A. § 10-7-504(a)(11) Records of historical research value given
or sold to public archival institutions or libraries when the owner or
donor of such records wishes to place restrictions on access to the
records.

T.C.A. § 10-7-504(a)(12) Personal information contained in motor
vehicle records which shall be open only pursuant to Title 55 of the
Tennessee Code Annotated.

TCA. § 10-7-504(a)(13) Memoranda, work notes, case files and
communications related to mental health intervention techniques
conducted by mental health professionals in a group setting to provide
counseling and therapy to law enforcement officers, firefighters, para-
medics and other emergency medical technicians.

T.CA. § 10-7-504(a)(14) Riot, escape, and emergency transport
plans of county jails and workhouses or prisons.

T.CA. § 10-7-504()(15) A utility department’s records of address,
telephone number and Social Security number that might be used to
locate someone who has a protection order from a court to protect
such person from violence.

T.CA. § 10-7-504(2)(16) A governmental entity’s records of ad-
dress, telephone number and Social Security number that might be
used to locate someone who has a protection order from a court to
protect such person from violence.

T.C.A. § 10-7-504(a)(17) The telephone number, address and any
other information which might be used to locate the whereabouts of a
domestic violence shelter or rape crisis center.

T.CA. § 10-7-504(a)(18) Computer programs sold, licensed or do-
nated to the state.

T.CA. § 10-7-504(a)(19) Credit card numbers of persons doing
business with the state or any subdivision.

T.C.A. § 10-7-504(a)(20) The private records of any utility.

T.C.A. § 10-7-504-(2)(21) Records identifying structural or opera-
tional vulnerability of a utility.

T.C.A. § 10-7-504(d) Records of employees’ identity, treatment, or
referral for treatment maintained by state or local government em-
ployee assistance program.

T.C.A. § 10-7-504(¢) Unpublished telephone numbers in the pos-
session of emergency communications districts.

T.C.A. § 10-7-504(f) Unpublished telephone numbers, Social Secu-
rity numbers, and driver’s license information of public employees or
his immediate family member.

T.C.A. § 10-7-504(g) Personnel information of undercover police
officers.

T.C.A. § 10-7-504(h) Identifying information about someone who
“has been or may in the future be directly involved in the process of
executing a sentence of death.”

T.C.A. § 10-7-504(@) Information that would allow a person to ob-
tain unauthorized access to confidential information or government

property.
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T.CA. § 11-1-102 Department of environment and conservation
records about radioactive materials regulated under the Atomic En-
ergy Act and the specific location of threatened, endangered, or rare
species that would not be available to the public under the federal law
or regulation.

T.C.A. § 10-7-508 Director of records management has access to
records where it is otherwise not available to the public.

T.C.A. § 12-3-2 Sealed bidding for state contracts generally.

T.C.A. § 12-4-414 Payroll records submitted to the Prevailing Wage
Commission of the Department of Labor pursuant to the Prevailing

Wage Act.

T.CA. §§ 16-10-213; 16-11-206; 16-16-120 Information collected
and reported to the federal bureau of investigation-NICS Index and
the department of safety by chancery, county and probate, circuit and
criminal courts.

T.C.A. § 16-20-103 Memorandum, work notes or products or case
files of victim/offender mediation centers.

T.C.A. § 17-4-201 Information collected for evaluation of appellate
judges.

T.C.A. § 17-5-303() Complaints of judicial disability to the Court
of the Judiciary.

T.C.A. § 17-5-307(g)(4) Affidavits of judges who voluntarily consent
to state sanctions.

T.C.A. § 22-2-102(a) Prevents court personnel from divulging any
secrets of the proceedings of the Jury Commissioners.

T.CA. § 22-1-103 () Documentation to support excuse from jury
duty.
T.C.A. §22-2-302(4)(B) Jury book of Board of Jury Commissioners.

T.C.A. § 23-3-105 The attorney-client privilege which presumably
would restrict access to documents maintained by the government
when the attorneys are government employees.

T.C.A. § 23-4-105 Records, proceedings, and all communications of
any lawyer’s assistance program.

T.C.A. § 24-1-207(h) Communications between psychiatrist and pa-
tient when disclosed in a judicial or quasi-judicial hearing.

T.C.A. § 29-20-401 Records of examination, audit, or investigation
regarding reserve or special funds maintained by a governmental en-
tity for the purpose of making payment of claims against it.

T.C.A. § 33-3-103 Applications, certificates, records, reports, legal
documents received in connection with mental health services applied
for. But see, T.C.A. § 33-3-105 Allows disclosure in very limited cir-
cumstances.

T.C.A. § 33-3-104(10) Records identifying a present or former pa-
tient or resident treated for mental illness or mental retardation.

T.C.A. § 33-3-108(b) Identity of persons who report abuse, exploi-
tation, fraud, neglect, or mistreatment to the Department of Mental

Health.

T.C.A. § 33-6-601 Patient information relating to outpatient treat-
ment.

T.C.A. § 33-10-408 The registration and other records of alcohol
abuse treatment facilities.

TCA. § 36-1-102(6)(B); 36-1-111(2)(3); 36-1-116(e); 36-1-118(e)
4)(B)(#); 36-1-125(a); 36-1-126(a)(5) Adoption records are confiden-
tial. But see T.C.A. § 36-1-127 Such records are available to those
persons and family of those involved in the adoption.

T.C.A. § 36-1-116 Surrender information in adoptions.

T.C.A. §36-1-125, -126 Records relating to an adoption proceeding
after the final order of adoption or dismissal is entered. See Op. Att’y
Gen. No. 94-15 (Feb. 4, 1994).

T.C.A. § 36-1-304 Information contained in the adoption advance
notice registry.

T.C.A. § 36-3-604 Any document required for filing in an order of
protection case.

T.C.A. § 36-3-621()(1) The identity of a person who reports do-
mestic abuse, neglect or exploitation and the information so reported.

T.C.A. § 36-3-623 Records of domestic violence shelters and rape
crisis centers.

T.CA. § 36-3-624(¢) Documents shared within or produced by a
Domestic Abuse Death Review Team or a document provided by a
third party to a Domestic Abuse Death Review Team.

T.C.A. § 36-4-130(a) Confidential communications during divorce
mediation proceedings.

T.C.A. § 36-6-107 The address of the child and non-perpetrating
parent in a case of child abuse or child sexual abuse.

T.C.A. § 36-6-224 Identifying information in an affidavit in a child
custody case unless court ordered after a hearing.

T.C.A. § 37-1-131 Whether a delinquent child is on probation or in
the custody of a state agency.

T.C.A. § 37-1-153 Limits access to Juvenile Court files to only those
persons working on the case or with the juvenile, except as to acts of
delinquency which would constitute one of nine serious crimes if com-
mitted by an adult.

T.C.A. § 37-1-154 Limits access to law enforcement records at the
Juvenile Court to only those persons working on the case, or with the
juvenile, or law enforcement officers of other jurisdictions.

T.C.A. § 37-1-155 All fingerprint and photograph records of a de-
linquent child.

T.C.A. § 37-1-409(a) Reports of harm and the identity of the re-
porter of child abuse.

T.C.A. § 37-1-506 Information identifying delinquents received by
the Council for Juvenile and Family Court Judges.

T.C.A. § 37-1-612(a) Records concerning reports of child sexual
abuse and all records generated as a result of such reports. See Op.
Atty Gen. No. 11-21 (Mar. 11, 2011).

T.C.A. § 37-1-705(d) Records used in or related to teen court pro-
ceedings except as necessary to permit functioning of the teen court.

T.C.A. § 37-2-408(a) Records prepared in connection with the plan-
ning, placement, or care of a child in foster care.

T.C.A. § 37-2-411() Records obtained by the Department of Hu-
man Services for preparation of the annual report on foster care.

T.C.A. § 37-2-415 Records provided by the department of children’s
services to foster parents.

T.C.A. § 37-2-414 Information gathered in investigation of pro-
spective kinship foster care parent.

T.C.A. § 37-5-107 Application, certificates, records, reports and all
legal documents, petitions, and records identifying a child or family
receiving services from the Department of Children’s Services.

T.C.A. § 37-5-607 Confidential information in cases reviewed by an
independent local advisory board for a multi-level response system for
children and families.

T.C.A. § 37-10-304 The record of evidence submitted to a court in
connection with an application for a minor to have an abortion.

THE REPORTERS COMMITTEE FOR FREEDOM OF THE PRESS

Page 21



TENNESSEE

OPEN GOVERNMENT GUIDE

T.C.A. § 38-1-304 Reports and the identity of persons filing reports
concerning statutory rape and statutory rape prevention.

T.C.A. § 38-1-402 Name of a child or adult protective services em-
ployee who reports known or reasonably suspected animal cruelty,
abuse or neglect.

T.CA. § 38-6-106(c) The background investigation by a Judicial
Nominating Commission delivered to the Governor.

T.C.A. § 38-6-118 (d) The Tennessee bureau of investigation da-
tabase of expunged criminal offender and pretrial diversion records.

TCA. § 38-7-110(d) Court may order that portions of County
Medical Examiner’s report of autopsy may be held as confidential.

T.CA. § 39-13-112 HIV testing of assault victims.

T.CA. § 39-13-521 HIV testing of persons convicted of sexual of-
fenses.

TCA. § 39-14-144(f) Any agreement between a merchant and a
person responsible for minor’s theft of retail merchandise concerning
the liability of such person and the payment of such damages.

T.CA. § 39-14-145(c) Written agreement entered into between a
merchant and a person responsible for damages to a retail merchant

for theft.

T.C.A. § 39-15-202 The written consent of a pregnant woman to
have an abortion.

T.C.A. § 39-15-203 Abortion records and reports.

T.C.A. § 39-15-210 All identifying information concerning minors
pursuant to the Child Rape Protection Act of 2006.

T.C.A. § 40-6-304 All recordings of wire, oral, or electronic com-
munications received through a judicially authorized wiretap.

T.C.A. § 40-12-209 All written records of applications, committee
action, petition, and orders to convene an investigative grand jury.

TCA. § 40-28-119(c) Permits parole board to promulgate rules
relative to the confidentiality of records of parolees.

T.C.A. § 40-28-401 Interstate compact information regarding the
supervision of adult offenders that would adversely affect personal pri-
vacy rights or proprietary interests.

T.C.A. § 40-28-504 Written victim impact statements.
T.C.A. § 40-32-101 Expungement of records.

T.C.A. § 40-38-110 Identifying information pursuant to the Crime
Victims’ Bill of Rights.

T.C.A. § 40-35-313 Discharge or dismissal of a criminal charge by
court-ordered probation.

T.C.A. § 40-35-205 Pre-sentence investigation reports prepared
prior to an adjudication of guilt.

T.C.A. § 40-38-114(b) Information received by the victim of a crime
from the prosecuting attorney relating to the substance of the case.

T.C.A. § 40-39-206(d) Information reported on the Tennessee Bu-
reau of Investigation Registration Form for the sex offenders registry.

T.C.A. § 41-1-121 Results of drug tests of department of correction
security personnel.

T.C.A. §41-21-107 HIV testing of inmates.

T.C.A. § 41-21-240 Identifying information concerning a crime vic-
tim or a crime victim’s representative who requests notification of an
inmate’s pending release.

T.C.A. § 41-21-242 Identifying information concerning a person
who has been notified of the release of certain felons from correc-

tional facilities.

T.C.A. § 41-21-408 Reports of violence within correctional facilities
if in the discretion of the warden or chief administrative officer the
release of information would endanger or compromise the security of
an inmate or the institution.

T.CA. §41-51-102(), -103() The results of a correctional facility
inmate’s test for infectious disease.

T.C.A. § 43-35-101 Information furnished to or received by the
Southern Dairy Compact Commission.

T.C.A. § 40-36-302 Notices given to local law enforcement officials
by community-based programs that provide housing for alternatively
sentenced criminal offenders.

T.CA. § 43-8-114 Confidential information or product composi-
tion regarding local regulation of pesticides.

T.C.A. § 45-1-117 Criminal history records information gathered as
a condition of employment with the department of financial institu-
tions.

T.C.A. § 45-1-126 Compliance review documents of an audit, loan
review, or compliance committee appointed by the board of directors
of a depository institution whose functions are to evaluate and seek
to improve loan underwriting, asset quality, financial reporting, and
compliance with federal or state regulatory requirements.

TCA. § 45-2-103()(3)(C) Information obtained by the Com-
missioner of Financial Institutions when acting upon application for
change of control of a bank.

T.C.A. § 45-2-614 Any regulatory rating established, assigned, or
accepted pursuant to agreement with a federal regulatory agent by the
Tennessee Department of Banks and Financial Institutions.

T.C.A. § 45-2-614() Regulatory rating assigned by Commissioner
of Financial Institutions to any bank.

T.C.A. § 45-2-1603; 45-7-216 Information obtained by bank exam-
iner when examining the affairs of a bank.

T.C.A. § 45-2-1717(c) Violations of banking laws reported by Com-
missioner of Department of Financial Institutions.

T.C.A. §45-3-807; 45-3-814 Allows savings and loan associations to
decline to disclose their records except under certain circumstances.

T.C.A. § 45-3-814 Information obtained by bank examiner when
examining the affairs of a savings and loan association.

T.C.A. § 45-7-216 Information contained in examinations, reports,
applications, credit, investments, financial statements, and balance
sheets are confidential.

T.CA. § 45-8-221 Information obtained by the banking commis-
sioner or any financial institution’s examiner for the purposes of as-
certaining the true condition of the affairs of a business and industrial
development corporation.

T.C.A. § 45-8-221(a) Information obtained by the Commissioner of
Financial Institutions or any financial institutions examiner of a busi-
ness and industrial development corporation obtained for the purpose
of ascertaining the true condition of the affairs of such corporation.

T.C.A. § 45-17-119 Annual reports by deferred presentment ser-

vices licensees.

TCA. § 45-18-119 Confidential information communicated in
compliance with the Check Cashing Act.

T.C.A. § 46-1-218 Financial information concerning cemetery care
trust funds.

T.CA. § 47-18-106(g) Information received at the request of the
Consumer Affairs Division pursuant to enforcement of the Tennessee

Page 22

THE REPORTERS COMMITTEE FOR FREEDOM OF THE PRESS



OPEN GOVERNMENT GUIDE

TENNESSEE

Consumer Protection Act.

T.C.A. § 47-23-101 Information concerning insurance required to
be kept on real estate

T.C.A. § 47-25-1706 In litigation courts must preserve the secre-
cy of trade secrets that otherwise would be filed or submitted to the
Court. Throughout the Code trade secrets are protected.

T.CA. § 48-2-118(a)(1)(A) Information obtained through private
investigation by Commissioner of Commerce and Insurance to deter-
mine if a violation of the Tennessee Securities Act has occurred.

T.C.A. § 49-1-302(f) Statewide tests and answers developed by the
Department of Education to measure student progress.

T.C.A. § 49-4-903 Individual student records submitted to TSAC
and THEC under state lottery scholarship and grant programs.

T.C.A. § 49-6-808 Building-level emergency response safety plans
for schools.

T.C.A. § 49-6-1401 Health report cards identifying public school
children at risk for obesity.

T.C.A. § 49-6-3051 Information received by a school concerning a
student’s adjudication for delinquency.

T.C.A. § 49-6-3114 School transition plan for a child leaving a treat-
ment program who in the opinion of a hospital or treatment resource
poses a substantial likelihood of serious harm.

TCA. § 49-6-4213 (k) All records of a test, request for a test or
indication that a student has been tested for drugs.

T.C.A. § 49-6-5105 Student identification numbers for tracking stu-
dents.

T.CA. § 49-6-6001(c) Department of Education student achieve-
ment tests and answers.

TCA. § 49-7-120() 'Trade secrets, patentable information, and
commercial or financial information used in research done at state
colleges and universities.

T.C.A. § 49-9-14. Information concerning the research mission of
the University of Tennessee.

T.C.A. § 49-7-140 Personally identifiable information about the
donor or donor’s family of gifts made to public institutions of higher
education or foundations.

T.C.A. § 49-7-216 Confidential student data or records concerning
students enrolled in TICUA institutions provided by the Tennessee
Independent Colleges and Universities Association or any of its mem-
ber institutions as to the Tennessee higher education commission.

T.C.A. § 49-11-613 Names or any information concerning persons
applying for or receiving vocational rehabilitation.

T.C.A. § 49-10-804 Register of blind persons in the state prepared
and maintained by the commissioner of human services.

TCA. § 49-14-103 Information received by internal auditor of
University of Tennessee Board of Trustees or the Board of Regents
relating to illegal, improper, wasteful or fraudulent activity or any on-
going investigation thereof.

T.C.A. § 49-50-1408 Reports of alleged falsification, waste, or mis-
management of public education funds, but only to the extent the
person reporting requests that the person’s reporting name not be
revealed.

T.C.A. § 50-3-302 Name, job title and other information that may
be used to identify a witness interviewed during the course of an in-
vestigation of the Tennessee Department of Labor and Workforce
Development.

T.C.A. § 50-3-304(a)(3) Name of employee giving notice to Com-
missioner of Labor of possible violation of Occupational Safety and
Health Act, if the employee requests.

T.C.A. § 50-3-504 Trade secrets or otherwise privileged information
in the labor and workforce development office.

T.C.A. § 50-3-702 An employer’s first report of work injury records
maintained by the worker’s compensation division.

T.C.A. § 50-3-914(a) Information containing or revealing trade se-
crets obtained by the Commissioner of Labor while enforcing the oc-
cupational safety and health laws.

T.C.A. § 50-3-2013 Information containing or revealing trade se-
crets obtained by the Commissioner of Labor while enforcing the
Hazardous Chemical Right to Know Law.

TCA. § 50-6-131 Medical records provided to the Division of
Workers Compensation.

T.C.A. § 50-6-405 Statements showing an employer’s financial abil-
ity to pay workers compensation claims.

T.C.A. § 50-7-701(a)(1)(B) Information obtained by the Commis-
sioner of the Department of Employment Security while enforcing
the Employment Security Law.

T.C.A. § 50-9-106 Records of the observations leading to a con-
trolled substances reasonable suspicion test.

T.C.A. § 53-10-306 Information of controlled substance database
of the Commissioner of Commerce and Insurance. But see, T.C.A. §
53-10-308 Allowing release of such information under certain circum-
stances.

T.C.A. § 54-1-403 Reports to the department of transportation re-
garding littering offenses.

T.C.A. § 55-10-114 Accident reports made by a person or garage
to the Department of Safety. Bur see T.C.A. § 55-10-108 which allows
such access but without liability insurance information.

TCA. § 55-19-112 Written examinations of commercial driver
training schools.

T.CA. § 55-25-104; 55-25-107 Motor vehicle records and personal
information retained by department of safety and department of rev-
enue.

T.CA. § 56-1-402(g)(7) Information relating to opinion of Com-
missioner of Commerce and Insurance related to insurance compa-
nies’ reserve liabilities and evaluations.

T.C.A. § 56-1-411 The commissioner of insurance may not disclose
the contents of an examination report, preliminary examination, or
report of any insurance company, except to law enforcement officials
and only if they agree to maintain the confidentiality of such reports.

T.C.A. § 56-3-111 Report of insurance companies to the Board of
Medical Examiners concerning medical malpractice settlements in ex-
cess of a certain amount.

T.C.A. § 56-5-405 Filings relating to insurance companies’ scoring
models and processes.

T.C.A. § 56-6-117(g) Information obtained by the Department of
Commerce and Insurance as furnished by an insurer, producer, em-
ployee or agent thereof for the purposes of terminating the appoint-
ment, employment or contract or other insurance business relation-
ship with a producer.

TCA. § 56-6-702; 56-6-705 Health-related records possessed by
agents complying with the Health Care Service Utilization Review
Act.

T.C.A. § 56-6-803 Insurance commissioner’s summary of the basis

THE REPORTERS COMMITTEE FOR FREEDOM OF THE PRESS

Page 23



TENNESSEE

OPEN GOVERNMENT GUIDE

for denying a reinsurance intermediary license.

T.C.A. § 56-8-107 Statements filed by the department of commerce
and insurance with the National Association of Insurance Commis-
sioners.

T.C.A. § 56-9-202 Insurance department files and court records and
papers in proceedings and judicial reviews of insurance companies.

T.CA. § 56-9-504(a) Records, correspondence, reports, and pro-
ceedings relating to supervision of insurers in the possession of the
Commissioner of Commerce & Insurance.

T.C.A. § 56-10-301(d) Insurer’s material transactions and reports to
Commission.

T.CA. § 56-11-103(b)(2) Identity of lender where loan is consid-
eration for merger or acquisition of control of an insurance holding
company, if the lender requests.

T.C.A. § 56-11-104(c) Information submitted in the pre-acquisition
notification that may be filed when there is a change in control of an
insurer authorized to do business in this state.

T.C.A. § 56-11-108 Information obtained by the Commissioner of
Commerce and Insurance pursuant to an examination of the financial
condition of an insurance company.

T.C.A. § 56-12-211(a)(4) Information furnished by the Department
of Commerce and Insurance to National Association of Insurance
Commissioners concerning regulatory information system ratios and
listings of companies not included in the ratios.

T.C.A. § 56-22-115 Information, materials, documents compiled by
the department of commerce and insurance during examination of a
county mutual insurance company.

T.C.A. § 56-32-135 Information obtained by the Department of
Commerce and Insurance concerning investigations of any health
maintenance organization or person providing services under
TennCare.

T.C.A. § 56-44-105 Insurance reciprocity of Commissioner of Com-
merce and Insurance with out-of-state confidential requirements.

TCA. § 56-46-109 All risk-based capital reports and risk-based
capital plans with respect to any domestic insurer or foreign insurer
which are filed with the commissioner of insurance.

T.C.A. § 56-50-107(h) Names and individual identification data for
owners and insureds for purposes of life settlements.

T.C.A. § 56-51-150 Information pertaining to the diagnosis, treat-
ment or health of any enrollee of a prepaid limited health service orga-
nization or any state investigation of such organization by law enforce-
ment, regulatory, licensing or other governmental agency for purposes
of prosecuting or preventing insurance fraud.

T.C.A. § 56-53-109(c) Information submitted to or generated by law
enforcement or insurance department for the purposes of detecting or
prosecuting insurance fraud.

TCA. § 56-54-107 Information submitted to the department of
commerce and insurance pursuant to the Tennessee Medical Malprac-
tice Reporting Act.

T.C.A. § 59-8-406 Information which pertained to only the analysis
of the chemical and physical properties of coal seams, test borings,
core samples, or soil samples.

T.C.A. § 59-8-413 The identity of any person supplying informa-
tion concerning a violation of any requirement of the Coal Surface
Mining Act.

T.C.A. § 60-1-504(b)(4) Data maintained by the State Geologist on
the drilling of mineral test holes for a period of six months.

T.C.A. § 60-1-505(c) All information pertaining to the application
for and issuance of permits for mineral test holes maintained by the
Oil and Gas Board.

TCA. § 62-1-116 The accountant’s privilege, which presumably
applies to accountants employed by the government.

TCA. § 62-1-201(5)(3) Documents concerning the peer review
process for accountants.

T.C.A. § 62-1-202 Records and work papers of review committee of
the Board of Accountancy.

T.C.A. § 62-6-124 Financial statements submitted by contractors to
the Board for Licensing Contractors.

T.C.A. § 62-13-403 Confidential information of parties in a real es-
tate transaction.

TCA. § 62-18-213 Applications and other personal information
submitted by applicants for a soil scientist license.

T.C.A. § 62-20-119 Financial information submitted to the Collec-
tion Service Board by an applicant for or license holder.

TCA. § 62-21-129 Confidential information regarding pesticide

sale or use.

T.C.A. § 62-27-124(b) Records obtained by law enforcement offi-
cers during official polygraph examinations.

T.C.A. § 62-35-131 Any written notice notifying a registered, armed
security officer/guard that he or she has been denied authorization to
carry a firearm.

TCA. § 62-36-115 Applications and other personal information
submitted by applicants for a geologist license.

T.C.A. § 62-35-134 Information acquired during a security officer’s
employment that may compromise the security of any premises to
which the security officer has been assigned by the employer.

T.C.A. § 62-43-105 Financial or client information obtained from
staff leasing companies.

T.CA. § 62-43-113(1)(2)(A) (i) (g) Information furnished to the De-
partment of Labor and Workforce Development related to staff leas-
ing companies or groups.

T.C.A. § 62-43-117 All materials compiled by the Commissioner of
Commerce and Insurance in determining whether a person has vio-
lated or is in danger of violating statutes related to employee leasing.

T.C.A. § 63-1-117()(2) Identifying information of complainant and
medical records concerning an allegation against a practitioner of the
healing arts to the Division of Health Related Boards until introduced
at disciplinary proceedings.

TCA. § 63-1-136(d) Information provided to non-profit asso-
ciation for the purpose of assisting in the rehabilitation of impaired
health care practitioners.

T.CA. § 63-1-138 () Documents produced by health practitioner
screening panels before a filing of a notice of charges and such docu-
ments or records form the basis for such filing of a notice of charges.

T.C.A. § 63-2-101 A healthcare provider’s patient’s medical records.

T.C.A. § 63-4-115 Activities of screening panels regarding suspen-
sion, revocation, or denial of a certificate of a health practitioner.

T.C.A. § 63-5-124 Confidential information regarding drug or alco-
hol treatment of dentist or dental assistant.

T.C.A. § 63-5-131(d) Information furnished to and conclusions of a
Dental Peer Review Committee proceeding.

T.C.A. § 63-6-214 All materials, documents, and other matters re-
lating to an investigation conducted by the Board of Medical Examin-
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ers concerning any healthcare practitioner.

T.CA. § 63-6-219(¢); 71-5-158 Information furnished to and con-
clusions of a Medical Review Committee proceeding.

T.C.A. § 63-6-221; 63-9-117 Results of complaint investigations of
office-based surgeries.

T.CA. § 63-6-228 Health care data in the community health man-
agement information system.

T.C.A. § 63-7-115 Activities of screening panels regarding suspen-
sion, revocation, or denial of a certificate of a nurse.

T.C.A. § 63-7-125 Communications between a registered nurse and
his or her client, which presumably would apply to any nurses em-
ployed by the government.

T.C.A. § 63-10-405 Information furnished to Board of Pharmacy
peer review committee, association board or organization board.

T.C.A. § 63-11-213 Communications between a licensed psycholo-
gist or psychological examiner and his or her client are privileged,
which presumably would apply to any psychologist or psychological
examiner employed by the government.

TCA. § 63-11-220(d)(2) Interviews, reports, or other information
furnished to psychologist peer review committees.

T.C.A. § 63-12-110(d) Information received by the Board of Veteri-
nary Medical Examiners through inspections and investigations.

T.C.A. § 63-12-138 Information furnished to Board of Veterinarian
Medical Examiners peer review committees.

T.C.A. § 63-13-317 Information relating to the physical therapist/
patient relationship, which presumably would apply to any physical
therapist employed by the government.

T.C.A. § 63-22-114 Marital and family therapist communications
with client.

T.C.A. § 63-23-107 Communications between certified social work-
ers and clients.

T.C.A. § 65-3-109 Contracts, leases, or engagements obtained by
the Department of Transportation while engaged in regulations of the
railways, if the interests of the company would be injured.

T.CA. § 65-4-118 The Consumer Advocate Division may enter
into agreements regarding the non-disclosure of trade secrets or other
confidential commercial information obtained by the division.

T.C.A. § 65-15-126 Notification of shipments of highly radioactive
material.

T.C.A. § 66-7-107 The identity of any person who provides evidence
or other information that results in an eviction or other termination of
residency where the premises or the area immediately surrounding the
premises are knowingly used in violation of criminal statutes prohibit-
ing drug use and prostitution.

TCA. § 66-29-154 Treasurer’s office working papers concerning
an audit for unclaimed property and information that identifies a par-
ticular person, institution, business, or entity as the subject of an audit.

TCA. §§ 67-1-110, 67-1-703, and 67-1-1704 A taxpayer’s confiden-
tial financial information.

T.C.A. § 67-1-1702 Returns and tax information filed with or in the
possession of the Commissioner of Revenue.

T.C.A. § 67-1-1705(c) Investigative records of the special investiga-
tions unit of the Department of Revenue relating to potential criminal
prosecutions of persons for violation of the tax laws.

T.C.A. § 67-4-722(d)(1) Statements, reports, or returns of taxpayers
and all audits of their records and files.

T.C.A. § 67-4-2808 Information obtained from the taxation of un-
authorized substances, e.g. assuming a drug dealer would pay taxes on
illegal gains, he should not have to worry that his reporting of income
from illegal activity will result in prosecution because he reported such
illegal activity for tax purposes.

T.C.A. § 67-5-402 Property tax information furnished local authori-
ties.

T.C.A. § 67-8-109 Permits Commissioner of Revenue to determine
what portions of his records concerning transfer taxes should remain
closed.

T.C.A. § 67-8-404 Permits Commissioner of Revenue by rule to
determine what portion of his records concerning inheritance taxes
are closed.

T.C.A. § 68-1-108(a) Individual medical information contained in
UB-92 claims data filed by health insurance entities with the Commis-
sioner of Health and Environment.

T.C.A. § 68-1-112 Advance notice that a health care facility will un-
dergo inspection by the department of health.

T.C.A. § 68-1-119(a) Information that might reveal the identities of
the patient of an ambulatory surgical treatment center.

T.CA. § 68-1-1006; 68-1-1007 Data obtained from the reports re-
quired by the Tennessee Cancer Reporting System Act of 1983.

T.C.A. § 68-1-1010(b) Patient specific information relating to inter-
state sharing of cancer reporting.

T.C.A. § 68-3-205 Vital records (records of birth, death, marriage,
divorce, annulment) except that the fact and date of a birth or death is
not confidential. Permits Commissioner of Health and Environment
to determine by rule what portion of vital records is not confidential.

T.C.A. § 68-3-313 Pre-1951 original birth certificates in adoption
cases in custody of Department of Health. See Op. Att’'y Gen. No.
94-15 (Feb. 4, 1994).

T.C.A. § 68-5-506(¢)(1) Patient identity information collected and
analyzed for the birth defects registry.

T.C.A. § 68-5-604 Laboratory reports of serological tests submitted
to local health departments.

T.C.A. § 68-5-703(c) Results of HIV testing of pregnant women.

T.C.A. § 68-10-113 All records held by the Department of Health
and Environment and local health departments concerning known or
suspected cases of sexually transmitted diseases.

T.C.A. § 68-10-116 The results of hepatitis B or HIV testing on
any arrested person who may have exposed his or her blood or other
bodily fluid to a law enforcement officer.

T.CA. § 68-10-117 The HIV or hepatitis B test results of any per-
son who may have exposed an emergency worker to any potentially
life-threatening, airborne or bloodborne diseases. The HIV or hepa-
titis B virus test results of any employee of a healthcare facility who is
exposed to the blood or other bodily fluid of a patient.

T.C.A. § 68-11-207 Privileged or confidential information in re-
ports submitted to the commissioner of health by a health-care facility
during probation of its license.

TCA. § 68-11-2100)(5)(C) Joint Commission on Accreditation of
Hospital’s report concerning the accreditation of a hospital or nursing
home.

TCA. § 68-11-211(c) Information obtained to assist health care
providers and states to collect meaningful health care data to mini-
mize the frequency and severity of patient abuse and to improve the
delivery of health care services.

THE REPORTERS COMMITTEE FOR FREEDOM OF THE PRESS

Page 25



TENNESSEE

OPEN GOVERNMENT GUIDE

TCA. §68-11-222(c)(2) Results of HIV tests.

T.C.A. § 68-11-238 Marketing strategies and strategic plans of hos-
pitals subject to the open meetings laws.

TCA. § 68-11-259 Trauma registry information that reasonably
could be expected to reveal the identity of a patient or identities of
specific reporting facilities.

T.C.A. §68-11-255(c) The identity of the parents or infant concern-
ing the surrendering of custody of an unwanted infant.

T.CA. § 68-11-262 Amount of charges for services to uninsured
patients.

T.C.A. § 68-11-263 Medical record information abstracted by or
reported to the centers for disease control’s national nosocomial infec-
tion surveillance/national healthcare safety network.

T.C.A. § 68-11-304() Hospital records.

T.C.A. §§ 68-11-804, 68-11-901, and 68-11-910 Patients of a nurs-
ing home have the right to keep their personal records confidential.

T.C.A. § 68-11-904 The identity of the complainant and the identity
of any patient or resident who is the subject of a complaint concerning
any nursing home.

T.C.A. § 68-11-909 Nursing home resident morbidity and mortality
data gathered to aid enforcement of quality care standards for nursing
homes.

T.C.A. § 68-11-1503 Name, address and other identifying informa-
tion or medical records of a patient in a licensed health care facility.

T.C.A. § 68-24-301 Information related to student drug overdoses.

T.C.A. § 68-29-107 Reports made by medical laboratories to the
Commissioner of Health and Environment concerning infectious dis-
eases.

T.C.A. § 68-30-111 Sources of body parts for transplantation.

T.C.A. § 68-55-204 Information obtained by the Commissioner of
Health, Safety and Environmental Health concerning treatment of a
person with traumatic brain injury.

T.CA. § 68-140-514(b)(1) Information from an investigation con-
ducted by the Department of Health concerning the authority of any
provider of any emergency medical services.

T.CA. § 68-141-105 Information about persons to whom poison
control provides services.

T.C.A. § 68-142-108 Information required by a child fatality review
team.

T.CA. § 68-142-205 Confidentiality required under the federal
Health Insurance Portability and Accountability Act (HIPAA).

T.C.A. § 68-202-217 Proprietary information regarding atomic en-
ergy and nuclear materials.

T.C.A. § 68-212-306, 68-212-311 Annual waste reduction progress
report or plan.

T.CA. § 68-212-205(d)(1)(A) On-site technical assistance provided
to hazardous waste generators by Commissioner of Health or the Sol-
id Waste Disposal Control Board.

T.C.A. §69-3-113 Secret formulae or proprietary manufacturing
processes obtained by the Commissioner of Health and Environment
pursuant to enforcement of the Water Quality Control Act.

T.C.A. § 69-7-305 (1) Water quantity data deemed by the commis-
sioner of environment and conservation to contain trade secret infor-
mation.

T.C.A. § 71-1-118 Prohibits copying of the list of public welfare
recipients maintained by the Commissioner of Human Services.

T.C.A. § 71-1-131 Records of the Department of Human Services
concerning child or spousal support services.

T.C.A. § 71-3-119 Any information derived from the Department of
Human Services concerning persons applying for or receiving aid and
services to needy families with children.

T.C.A. § 71-5-107(H)(2)(G) Information generated by a member of
TennCare Foundation in the course of the Foundation’s work.

TCA. § 71-5-142(a) Provider reimbursement information and
other proprietary information for the purpose of administering the
TennCare program.

TCA. § 71-5-143(e) Information provided to or acquired by a
member of the TennCare Commission staff.

T.C.A. § 71-5-197(d) Information relating to pharmaceutical drugs
contained in the records of the TennCare Bureau relating to pricing,
trade secrets and proprietary information.

TCA. § 71-5-304(5) Requires Department of Human Services
to prevent unauthorized disclosure of information concerning food
stamp recipients.

T.C.A. § 71-5-2516 Investigative records regarding TennCare fraud
and abuse.

T.C.A. § 71-6-118 Identity of person reporting abuse or neglect un-
der the Adult Protection Act.

T.CA. § 71-6-203(8)(B) Information submitted by child abuse ser-
vices for the Department of Children Services relating solely to re-
cipients of child abuse prevention services for the narrow purposes of
tracking the effectiveness of child abuse prevention services.

Tenn. R. Crim. P. 16(a)(2) Investigative files relevant to pending or
contemplated criminal action.

Rules of the Court of the Judiciary #7 Matters that come before the
Court of the Judiciary.

Rules of Juvenile Procedure #33 Predisposition reports prepared on
a juvenile.

Rules of the Supreme Court #9, sec. 25 Proceedings involving allega-
tions of misconduct by or the disability of an attorney until a certain
time.
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Statute
Open Records

Tennessee Code

Title 10. Public Libraries, Archives and Records
Chapter 7. Public Records

Part 5. Miscellaneous Provisions (Refs & Annos)

§ 10-7-503. Inspection by citizens; confidentiality; law enforcement personnel re-
cords

(@) (1) As used in this part and title 8, chapter 4, part 6, “public record
or records” or “state record or records” means all documents, papers, letters,
maps, books, photographs, microfilms, electronic data processing files and out-
put, films, sound recordings or other material, regardless of physical form or
characteristics, made or received pursuant to law or ordinance or in connection
with the transaction of official business by any governmental agency.

(2) (A) All state, county and municipal records shall, at all times during
business hours, which for public hospitals shall be during the business hours
of their administrative offices, be open for personal inspection by any citizen
of this state, and those in charge of the records shall not refuse such right of
inspection to any citizen, unless otherwise provided by state law.

(B) The custodian of a public record or the custodian’s designee
shall promptly make available for inspection any public record not specifically
exempt from disclosure. In the event it is not practicable for the record to be
promptly available for inspection, the custodian shall, within seven (7) business
days:

(i) Make the information available to the requestor;

(ii) Deny the request in writing or by completing a records request
response form developed by the office of open records counsel. The response
shall include the basis for the denial; or

(iii) Furnish the requestor a completed records request response
form developed by the office of open records counsel stating the time reason-
ably necessary to produce the record or information.

(C) [Deleted by code commission.]

(3) Failure to respond to the request as described in subdivision (a)(2)
shall constitute a denial and the person making the request shall have the right
to bring an action as provided in § 10-7-505.

(4) This section shall not be construed as requiring a governmental
entity or public official to sort through files to compile information; however,
a person requesting the information shall be allowed to inspect the nonexempt
records.

(5) This section shall not be construed as requiring a governmental
entity or public official to create a record that does not exist; however, the re-
daction of confidential information from a public record or electronic database
shall not constitute a new record.

(6) A governmental entity is prohibited from avoiding its disclosure obli-
gations by contractually delegating its responsibility to a private entity.

(7) (A) A records custodian may not require a written request or assess
a charge to view a public record unless otherwise required by law; however, a
records custodian may require a request for copies of public records to be in
writing or that the request be made on a form developed by the office of open
records counsel. The records custodian may also require any citizen making a
request to view a public record or to make a copy of a public record to present
a photo identification, if the person possesses a photo identification, issued by
a governmental entity, that includes the person’s address. If a person does not
possess a photo identification, the records custodian may require other forms
of identification acceptable to the records custodian.

(B) Any request for inspection or copying of a public record shall
be sufficiently detailed to enable the records custodian to identify the specific
records to be located or copied.

(C) (i) A records custodian may require a requestor to pay the
custodian’s reasonable costs incurred in producing the requested material and
to assess the reasonable costs in the manner established by the office of open
records counsel pursuant to § 8-4-604.

(ii) The records custodian shall provide a requestor an estimate of
the reasonable costs to provide copies of the requested material.

(b) The head of a governmental entity may promulgate rules in accordance
with the Uniform Administrative Procedures Act, compiled in title 4, chapter
5, to maintain the confidentiality of records concerning adoption proceedings
or records required to be kept confidential by federal statute or regulation as
a condition for the receipt of federal funds or for participation in a federally
funded program.

(¢) (1) Exceptas provided in § 10-7-504(g), all law enforcement personnel
records shall be open for inspection as provided in subsection (a); however,
whenever the personnel records of a law enforcement officer are inspected as
provided in subsection (a), the custodian shall make a record of such inspection
and provide notice, within three (3) days from the date of the inspection, to the
officer whose personnel records have been inspected:

(A) That such inspection has taken place;

(B) The name, address and telephone number of the person making
such inspection;

(C) For whom the inspection was made; and
(D) The date of such inspection.

(2) Information made confidential by this chapter shall be redacted
whenever possible, but the costs associated with redacting records or informa-
tion, including the cost of copies and staff time to provide redacted copies, shall
be borne as provided by current law.

(3) Any person making an inspection of such records shall provide such
person’s name, address, business telephone number, home telephone number,
driver license number or other appropriate identification prior to inspecting
such records.

(d) (1) All records of any association or nonprofit corporation described in
§ 8-44-102(b)(1)(E)(i) shall be open for inspection as provided in subsection (a);
provided, that any such organization shall not be subject to the requirements
of this subsection (d) so long as it complies with the following requirements:

(A) The board of directors of the organization shall cause an annual
audit to be made of the financial affairs of the organization, including all re-
ceipts from every source and every expenditure or disbursement of the money
of the organization, made by a disinterested person skilled in such work. Each
audit shall cover the period extending back to the date of the last preceding
audit and it shall be paid out of the funds of the organization;

(B) Each audit shall be conducted in accordance with the standards
established by the comptroller of the treasury pursuant to § 4-3-304(9) for local
governments;

(C) The comptroller of the treasury, through the department of audit,
shall be responsible for ensuring that the audits are prepared in accordance
with generally accepted governmental auditing standards, and determining
whether the audits meet minimum audit standards which shall be prescribed
by the comptroller of the treasury. No audit may be accepted as meeting the
requirements of this section until such audit has been approved by the comp-
troller of the treasury;

(D) The audits may be prepared by a certified public accountant,
a public accountant or by the department of audit. If the governing body of
the municipality fails or refuses to have the audit prepared, the comptroller of
the treasury may appoint a certified public accountant or public accountant or
direct the department to prepare the audit. The cost of such audit shall be paid
by the organization;

(E) Each such audit shall be completed as soon as practicable after the
end of the fiscal year of the organization. One (1) copy of each audit shall be
furnished to the organization and one (1) copy shall be filed with the comptrol-
ler of the treasury. The copy of the comptroller of the treasury shall be avail-
able for public inspection. Copies of each audit shall also be made available to
the press; and

(F) In addition to any other information required by the comptroller
of the treasury, each audit shall also contain:

(i) Alisting, by name of the recipient, of all compensation, fees or
other remuneration paid by the organizaton during the audit year to, or ac-
crued on behalf of, the organization’s directors and officers;

(ii) A listing, by name of recipient, of all compensation and any
other remuneration paid by the organization during the audit year to, or ac-
crued on behalf of, any employee of the organization who receives more than
twenty-five thousand dollars ($25,000) in remuneration for such year;
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(iii) A listing, by name of beneficiary, of any deferred compensa-
tion, salary continuation, retirement or other fringe benefit plan or program
(excluding qualified health and life insurance plans available to all employees
of the organization on a nondiscriminatory basis) established or maintained by
the organization for the benefit of any of the organization’s directors, officers
or employees, and the amount of any funds paid or accrued to such plan or
program during the audit year; and

(iv) A listing, by name of recipient, of all fees paid by the orga-
nization during the audit year to any contractor, professional advisor or other
personal services provider, which exceeds two thousand five hundred dollars
($2,500) for such year. Such listing shall also include a statement as to the gen-
eral effect of each contract, but not the amount paid or payable thereunder.

The provisions of this subsection (d) shall not apply to any association or
nonprofit corporation described in § 8-44-102(b)(1)(E)(i), that employs no
more than two (2) full-time staff members.

(2) The provisions of this subsection (d) shall not apply to any associa-
tion, organization or corporation that was exempt from federal income taxation
under the provisions of § 501(c)(3) of the Internal Revenue Code (26 U.S.C. §
501(c)(3)) as of January 1, 1998, and which makes available to the public its fed-
eral return of organization exempt from income tax (Form 990) in accordance
with the Internal Revenue Code and related regulations.

(e) All contingency plans of law enforcement agencies prepared to respond
to any violent incident, bomb threat, ongoing act of violence at a school or
business, ongoing act of violence at a place of public gathering, threat involving
a weapon of mass destruction, or terrorist incident shall not be open for inspec-
tion as provided in subsection (a).

(f) All records, employment applications, credentials and similar documents
obtained by any person in conjunction with an employment search for a direc-
tor of schools or any chief public administrative officer shall at all times, during
business hours, be open for personal inspection by any citizen of Tennessee,
and those in charge of such records shall not refuse such right of inspection
to any citizen, unless otherwise provided by state law. For the purposes of this
subsection (f), the term “person” includes a natural person, corporation, firm,
company, association or any other business entity.

§ 10-7-504. Confidentiality of certain records
@

(1) The medical records of patients in state, county and municipal hospi-
tals and medical facilities, and the medical records of persons receiving medical
treatment, in whole or in part, at the expense of the state, county or munici-
pality, shall be treated as confidential and shall not be open for inspection by
members of the public. Any records containing the source of body parts for
transplantation or any information concerning persons donating body parts for
transplantation shall be treated as confidential and shall not be open for inspec-
tion by members of the public.

(2) (A) All investigative records of the Tennessee bureau of investiga-
tion, the office of inspector general, all criminal investigative files of the depart-
ment of agriculture and the department of environment and conservation, all
criminal investigative files of the motor vehicle enforcement division of the
department of safety relating to stolen vehicles or parts, and all files of the
handgun carry permit and driver license issuance divisions of the department
of safety relating to bogus handgun carry permits and bogus driver licenses
issued to undercover law enforcement agents shall be treated as confidential
and shall not be open to inspection by members of the public. The information
contained in such records shall be disclosed to the public only in compliance
with a subpoena or an order of a court of record; provided, however, that such
investigative records of the Tennessee bureau of investigation shall be open to
inspection by elected members of the general assembly if such inspection is
directed by a duly adopted resolution of either house or of a standing or joint
committee of either house. Records shall not be available to any member of the
executive branch except to the governor and to those directly involved in the
investigation in the specified agencies.

(B) The records of the departments of agriculture and environment
and conservation referenced in subdivision (a)(2)(A) shall cease to be confiden-
tial when the investigation is closed by the department or when the court in
which a criminal prosecution is brought has entered an order concluding all
proceedings and the opportunity for direct appeal has been exhausted; provid-
ed, however, that any identifying information about a confidential informant or
undercover law enforcement agent shall remain confidential.

(C) The Tennessee bureau of investigation, upon written request by
an authorized person of a state governmental agency, is authorized to furnish
and disclose to the requesting agency the criminal history, records and data
from its files, and the files of the federal government and other states to which
it may have access, for the limited purpose of determining whether a license or
permit should be issued to any person, corporation, partnership or other entity,
to engage in an authorized activity affecting the rights, property or interests of
the public or segments thereof.

(3) The records, documents and papers in the possession of the military
department which involve the security of the United States and/or the state of
Tennessee, including, but not restricted to, national guard personnel records,
staff studies and investigations, shall be treated as confidential and shall not be
open for inspection by members of the public.

(4) (A) The records of students in public educational institutions shall
be treated as confidential. Information in such records relating to academic
performance, financial status of a student or the student’s parent or guardian,
medical or psychological treatment or testing shall not be made available to
unauthorized personnel of the institution or to the public or any agency, except
those agencies authorized by the educational institution to conduct specific
research or otherwise authorized by the governing board of the institution,
without the consent of the student involved or the parent or guardian of a
minor student attending any institution of elementary or secondary education,
except as otherwise provided by law or regulation pursuant thereto, and except
in consequence of due legal process or in cases when the safety of persons or
property is involved. The governing board of the institution, the department
of education, and the Tennessee higher education commission shall have ac-
cess on a confidential basis to such records as are required to fulfill their law-
ful functions. Statistical information not identified with a particular student
may be released to any person, agency, or the public; and information relating
only to an individual student’s name, age, address, dates of attendance, grade
levels completed, class placement and academic degrees awarded may likewise
be disclosed.

(B) Notwithstanding the provisions of subdivision (a)(4)(A) to the
contrary, unless otherwise prohibited by the federal Family Educational Rights
and Privacy Act (FERPA), an institution of post-secondary education shall dis-
close to an alleged victim of any crime of violence, as that term is defined in 18
U.S.C. § 16, or a nonforcible sex offense, the final results of any disciplinary
proceeding conducted by such institution against the alleged perpetrator of
such crime or offense with respect to such crime or offense.

(C) Notwithstanding the provisions of subdivision (a)(4)(A) to the
contrary, unless otherwise prohibited by FERPA, an institution of post-sec-
ondary education shall disclose the final results of any disciplinary proceeding
conducted by such institution against a student who is an alleged perpetrator of
any crime of violence, as that term is defined in 18 U.S.C. § 16, or a nonforcible
sex offense, if the institution determines as a result of that disciplinary proceed-
ing that the student committed a violation of the institution’s rules or policies
with respect to such crime or offense.

(D) For the purpose of this section, the final results of any disciplin-
ary proceeding:

(i) Shall include only the name of the student, the violation com-
mitted, and any sanction imposed by the institution on that student;

(i) May include the name of any other student, such as a victim or
witness, only with the written consent of that other student; and

(iii) Shall only apply to disciplinary hearings in which the final
results were reached on or after October 7, 1998.

(E) Notwithstanding the provisions of subdivision (a)(4)(A) to the
contrary, unless otherwise prohibited by FERPA, an educational institution
shall disclose information provided to the institution under § 40-39-106 [re-
pealed], concerning registered sex offenders who are required to register under
§ 40-39-103 [repealed].

(F) Notwithstanding the provisions of subdivision (a)(4)(A) to the
contrary, unless otherwise prohibited by FERPA, an institution of higher edu-
cation shall disclose to a parent or legal guardian of a student information re-
garding any violation of any federal, state, or local law, or of any rule or policy
of the institution, governing the use or possession of alcohol or a controlled
substance, regardless of whether that information is contained in the student’s
education records, if:

(i) The student is under the age of twenty-one (21);

(ii)) The institution determines that the student has committed a
disciplinary violation with respect to such use or possession; and
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(iii) The final determination that the student committed such a
disciplinary violation was reached on or after October 7, 1998.

(G) Notwithstanding subdivision (a)(4)(A), § 37-5-107 or § 37-1-612,
the institution shall release records to the parent or guardian of a victim or
alleged victim of child abuse or child sexual abuse pursuant to § 37-1-403(i)
(3) or § 37-1-605(d)(2). Any person or entity that is provided access to records
under this subdivision (a)(4)(G) shall be required to maintain the records in ac-
cordance with state and federal laws and regulations regarding confidentiality.

(5) (A) The following books, records and other materials in the pos-
session of the office of the attorney general and reporter which relate to any
pending or contemplated legal or administrative proceeding in which the of-
fice of the attorney general and reporter may be involved shall not be open for
public inspection:

(i) Books, records or other materials which are confidential or
privileged by state law;

(ii) Books, records or other materials relating to investigations
conducted by federal law enforcement or federal regulatory agencies, which are
confidential or privileged under federal law;

(iii) The work product of the attorney general and reporter or
any attorney working under the attorney general and reporter’s supervision
and control,

(iv) Communications made to or by the attorney general and
reporter or any attorney working under the attorney general and reporter’s
supervision and control in the context of the attorney-client relationship; or

(v) Books, records and other materials in the possession of other
departments and agencies which are available for public inspection and copying
pursuant to §§ 10-7-503 and 10-7-506. It is the intent of this section to leave
subject to public inspection and copying pursuant to §§ 10-7-503 and 10-7-506
such books, records and other materials in the possession of other departments
even though copies of the same books, records and other materials which are
also in the possession of the office of the attorney general and reporter are not
subject to inspection or copying in the office of the attorney general and re-
porter; provided, that such records, books and materials are available for copy-
ing and inspection in such other departments.

(B) Books, records and other materials made confidential by this
subsection (a) which are in the possession of the office of the attorney general
and reporter shall be open to inspection by the elected members of the general
assembly, if such inspection is directed by a duly adopted resolution of either
house or of a standing or joint committee of either house and is required for
the conduct of legislative business.

(C) Except for the provisions of subdivision (a)(5)(B), the books,
records and materials made confidential or privileged by this subdivision (a)(5)
shall be disclosed to the public only in the discharge of the duties of the office
of the attorney general and reporter.

(6) State agency records containing opinions of value of real and personal
property intended to be acquired for a public purpose shall not be open for
public inspection until the acquisition thereof has been finalized. This shall not
prohibit any party to a condemnation action from making discovery relative to
values pursuant to the Rules of Civil Procedure as prescribed by law.

(7) Proposals received pursuant to personal service, professional service,
and consultant service contract regulations, and related records, including eval-
uations and memoranda, shall be available for public inspection only after the
completion of evaluation of same by the state. Sealed bids for the purchase of
goods and services, and leases of real property, and individual purchase records,
including evaluations and memoranda relating to same, shall be available for
public inspection only after the completion of evaluation of same by the state.

(8) All investigative records and reports of the internal affairs division of
the department of correction or of the department of children’s services shall
be treated as confidential and shall not be open to inspection by members of
the public. However, an employee of the department of correction or of the
department of children’s services shall be allowed to inspect such investigative
records and reports if the records or reports form the basis of an adverse action
against the employee. An employee of the department of correction shall also
be allowed to inspect such investigative records of the internal affairs division
of the department of correction, or relevant portion thereof, prior to a due
process hearing at which disciplinary action is considered or issued unless the
commissioner of the department of correction specifically denies in writing the
employee’s request to examine such records prior to the hearing. The release

of reports and records shall be in accordance with the Tennessee Rules of Civil
Procedure. The court or administrative judge having jurisdiction over the pro-
ceedings shall issue appropriate protective orders, when necessary, to ensure
that the information is disclosed only to appropriate persons. The information
contained in such records and reports shall be disclosed to the public only in
compliance with a subpoena or an order of a court of record.

(9) (A) Official health certificates, collected and maintained by the state
veterinarian pursuant to rule chapter 0080-2-1 of the department of agricul-
ture, shall be treated as confidential and shall not be open for inspection by
members of the public.

(B) Any data or records provided to or collected by the department
of agriculture pursuant to the implementation and operation of premise identi-
fication or animal tracking programs shall be considered confidential and shall
not be open for inspection by members of the public. Likewise, all contingency
plans prepared concerning the department’s response to agriculture-related
homeland security events shall be considered confidential and shall not be open
for inspection by members of the public. The department may disclose data or
contingency plans to aid the law enforcement process or to protect human or
animal health.

(C) Information received by the state that is required by federal law
or regulation to be kept confidential shall be exempt from public disclosure and
shall not be open for inspection by members of the public.

(10) (A) The capital plans, marketing information, proprietary informa-
tion and trade secrets submitted to the Tennessee venture capital network at
Middle Tennessee State University shall be treated as confidential and shall not
be open for inspection by members of the public.

(B) As used in this subdivision (a)(10), unless the context otherwise
requires:

(1) “Capital plans” means plans, feasibility studies, and similar
research and information that will contribute to the identification of future
business sites and capital investments;

(ii) “Marketing information” means marketing studies, marketing
analyses, and similar research and information designed to identify potential
customers and business relationships;

(iii) “Proprietary information” means commercial or financial
information which is used either directly or indirectly in the business of any
person or company submitting information to the Tennessee venture capital
network at Middle Tennessee State University, and which gives such person an
advantage or an opportunity to obtain an advantage over competitors who do
not know or use such information;

(iv) “Trade secrets” means manufacturing processes, materials
used therein, and costs associated with the manufacturing process of a person
or company submitting information to the Tennessee venture capital network
at Middle Tennessee State University.

(11) Records that are of historical research value which are given or
sold to public archival institutions, public libraries, or libraries of a unit of the
Tennessee board of regents or the University of Tennessee, when the owner or
donor of such records wishes to place restrictions on access to the records shall
be treated as confidential and shall not be open for inspection by members of
the public. This exemption shall not apply to any records prepared or received
in the course of the operation of state or local governments.

(12) Personal information contained in motor vehicle records shall be
treated as confidential and shall only be open for inspection in accordance with
the provisions of title 55, chapter 25.

(13) (A) All memoranda, work notes or products, case files and commu-
nications related to mental health intervention techniques conducted by men-
tal health professionals in a group setting to provide job-related critical inci-
dent counseling and therapy to law enforcement officers, county and municipal
correctional officers, dispatchers, emergency medical technicians, emergency
medical technician-paramedics, and firefighters, both volunteer and profes-
sional, are confidential and privileged and are not subject to disclosure in any
judicial or administrative proceeding unless all parties waive such privilege.
In order for such privilege to apply, the incident counseling and/or therapy
shall be conducted by a qualified mental health professional as defined in §
33-1-101;

(B) For the purposes of this section, “group setting” means that more
than one (1) person is present with the mental health professional when the
incident counseling and/or therapy is being conducted;
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(C) All memoranda, work notes or products, case files and commu-
nications pursuant to this section shall not be construed to be public records
pursuant to this chapter.

(D) Nothing in this section shall be construed as limiting a licensed
professional’s obligation to report suspected child abuse or limiting such pro-
fessional’s duty to warn about dangerous individuals as provided under §§ 33-
3-206 — 33-3-209, or other provisions relevant to the mental health profes-
sional’s license;

(E) Nothing in this section shall be construed as limiting the ability
of a patient or client, or such person’s survivor, to discover under the Rules
of Civil Procedure or to admit in evidence under the Rules of Evidence any
memoranda, work notes or products, case files and communications which are
privileged by this section and which are relevant to a malpractice action or any
other action by a patient against a mental health professional arising out of
the professional relationship. In such an action against a mental health profes-
sional, neither shall anything in this section be construed as limiting the abil-
ity of the mental health professional to so discover or admit in evidence such
memoranda, work notes or products, case files and communications.

(14) All riot, escape and emergency transport plans which are incor-
porated in a policy and procedures manual of county jails and workhouses or
prisons operated by the department of correction or under private contract
shall be treated as confidential and shall not be open for inspection by members
of the public.

(15) (A) As used in this subdivision (a)(15), unless the context otherwise
requires:

(i) “Identifying information” means the home and work addresses
and telephone numbers, social security number, and any other information that
could reasonably be used to locate the whereabouts of an individual;

(ii) “Protection document” means:

(a) An order of protection issued pursuant to title 36, chapter
3, part 6, that has been granted after proper notice and an opportunity to be
heard,;

(b) A similar order of protection issued by the court of another
jurisdiction;

(¢) An extension of an ex parte order of protection granted
pursuant to § 36-3-605(a);

(d) A similar extension of an ex parte order of protection granted
by a court of competent jurisdiction in another jurisdiction;

(e) A restraining order issued by a court of competent jurisdic-
tion prohibiting violence against the person to whom it is issued;

(f) A court order protecting the confidendality of certain in-
formation issued upon the request of a district attorney general to a victim or
witness in a criminal case, whether pending or completed; and

(g) An affidavit from the director of a rape crisis center or do-
mestic violence shelter certifying that an individual is a victim in need of pro-
tection; provided, that such affidavit is on a standardized form to be developed
and distributed to such centers and shelters by the Tennessee task force against
domestic violence; and

(iii) “Utility service provider” means any entity, whether public
or private, that provides electricity, natural gas, water, or telephone service to
customers on a subscription basis, whether or not regulated by the Tennessee
regulatory authority.

(B) If the procedure set out in this subdivision (a)(15) is followed,
identifying information compiled and maintained by a utility service provider
concerning a person who has obtained a valid protection document shall be
treated as confidential and not open for inspection by the public.

(C) For the provisions of subdivision (a)(15)(B) to be applicable, a
copy of the protection document must be presented during regular business
hours by the person to whom it was granted to the records custodian of the util-
ity service provider whose records such person seeks to make confidential, and
such person must request that all identifying information about such person be
maintained as confidential.

(D) The protection document must at the time of presentation be
in full force and effect. The records custodian may assume that a protection
document is in full force and effect if it is on the proper form and if on its face
it has not expired.

(E) Upon being presented with a valid protection document, the
records custodian shall accept receipt of it and maintain it in a separate file
containing in alphabetical order all protection documents presented to such re-
cords custodian pursuant to this subdivision (a)(15). Nothing in this subdivision
(a)(15) shall be construed as prohibiting a records custodian from maintaining
an electronic file of such protection documents provided the records custodian
retains the original document presented.

(F) Identifying information concerning a person that is maintained as
confidential pursuant to this subdivision (a)(15) shall remain confidential until
the person who requested such confidentiality notifies in person the records
custodian of the appropriate utility service provider that there is no longer a
need for such information to remain confidential. A records custodian receiv-
ing such notification shall remove the protection document concerning such
person from the file maintained pursuant to subdivision (a)(15)(E), and the
identifying information about such person shall be treated in the same manner
as the identifying information concerning any other customer of the utility. Be-
fore removing the protection document and releasing any identifying informa-
tion, the records custodian of the utility service provider shall require that the
person requesting release of the identifying information maintained as confi-
dential produce sufficient identification to satisfy such custodian that he or she
is the same person as the person to whom the document was originally granted.

(G) After July 1, 1999, if information is requested from a utility
service provider about a person other than the requestor and such request is
for information that is in whole or in part identifying information, the records
custodian of the utility service provider shall check the separate file containing
all protection documents that have been presented to such utility. If the person
about whom information is being requested has presented a valid protection
document to the records custodian in accordance with the procedure set out in
this subdivision (a)(15), and has requested that identifying information about
such person be maintained as confidential, the records custodian shall redact
or refuse to disclose to the requestor any identifying information about such
person.

(H) Nothing in this subdivision (a)(15) shall prevent the district at-
torney general and counsel for the defendant from providing to each other
in a pending criminal case, where the constitutional rights of the defendant
require it, information which otherwise would be held confidential under this
subdivision (a)(15).

(16) (A) As used in this subdivision (a)(16), unless the context otherwise
requires:

(i) “Governmental entity” means the state of Tennessee and any
county, municipality, city or other political subdivision of the state of Tennes-
see;

(ii) “Identifying information” means the home and work addresses
and telephone numbers, social security number, and any other information that
could reasonably be used to locate the whereabouts of an individual;

(iii) “Protection document” means:

(a) An order of protection issued pursuant to title 36, chapter
3, part 6, that has been granted after proper notice and an opportunity to be
heard;

(b) A similar order of protection issued by the court of another
jurisdiction;

(c) An extension of an ex parte order of protection granted
pursuant to § 36-3-605(a);

(d) A similar extension of an ex parte order of protection granted
by a court of competent jurisdiction in another jurisdiction;

(e) A restraining order issued by a court of competent jurisdic-
tion prohibiting violence against the person to whom it is issued;

(f) A court order protecting the confidentiality of certain in-
formation issued upon the request of a district attorney general to a victim or
witness in a criminal case, whether pending or completed; and

(g) An affidavit from the director of a rape crisis center or
domestic violence shelter certifying that an individual is a victim in need of
protection; provided, that such affidavit is on a standardized form to be devel-
oped and distributed to such centers and shelters by the Tennessee task force
against domestic violence.

(B) If the procedure set out in this subdivision (a)(16) is followed,
identifying information compiled and maintained by a governmental entity
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concerning a person who has obtained a valid protection document may be
treated as confidential and may not be open for inspection by the public.

(C) For the provisions of subdivision (a)(16)(B) to be applicable, a
copy of the protection document must be presented during regular business
hours by the person to whom it was granted to the records custodian of the
governmental entity whose records such person seeks to make confidential, and
such person must request that all identifying information about such person be
maintained as confidential.

(D) The protection document presented must at the time of pre-
sentation be in full force and effect. The records custodian may assume that a
protection document is in full force and effect if it is on the proper form and if
on its face it has not expired.

(E) Upon being presented with a valid protection document, the
record custodian may accept receipt of it. If the records custodian does not ac-
cept receipt of such document, the records custodian shall explain to the person
presenting the document why receipt cannot be accepted and that the identify-
ing information concerning such person will not be maintained as confidential.
If the records custodian does accept receipt of the protection document, such
records custodian shall maintain it in a separate file containing in alphabeti-
cal order all protection documents presented to such custodian pursuant to
this subdivision (a)(16). Nothing in this subdivision (a)(16) shall be construed
as prohibiting a records custodian from maintaining an electronic file of such
protection documents; provided, that the custodian retains the original docu-
ment presented.

(F) Identifying information concerning a person that is maintained
as confidential pursuant to this subdivision (a)(16) shall remain confidential
untl the person requesting such confidendality notifies in person the appro-
priate records custodian of the governmental entity that there is no longer a
need for such information to remain confidential. A records custodian receiv-
ing such notification shall remove the protection document concerning such
person from the file maintained pursuant to subdivision (a)(16)(E), and the
identifying information about such person shall be treated in the same manner
as identifying information maintained by the governmental entity about other
persons. Before removing the protection document and releasing any identify-
ing information, the records custodian of the governmental entity shall require
that the person requesting release of the identifying information maintained as
confidential produce sufficient identification to satisfy such records custodian
that that person is the same person as the person to whom the document was
originally granted.

(G) After July 1, 1999, if:

(1) Information is requested from a governmental entity about a
person other than the person making the request;

(ii) Such request is for information that is in whole or in part
identifying information; and

(iii) The records custodian of the governmental entity to whom
the request was made accepts receipt of protection documents and maintains
identifying information as confidential;

then such records custodian shall check the separate file containing all pro-
tection documents that have been presented to such entity. If the person about
whom information is being requested has presented a valid protection docu-
ment to the records custodian in accordance with the procedure set out in this
subdivision (a)(16), and has requested that identifying information about such
person be maintained as confidential, the records custodian shall redact or re-
fuse to disclose to the requestor any identifying information about such person.

(H) Nothing in this subdivision (a)(16) shall prevent the district at-
torney general and counsel for the defendant from providing to each other in a
pending criminal case, where the constitutional rights of the defendant require
it, information which otherwise may be held confidential under this subdivi-
sion (a)(16).

(I) In an order of protection case, any document required for filing,
other than the forms promulgated by the supreme court pursuant to § 36-3-
604(b), shall be treated as confidential and kept under seal except that the clerk
may transmit any such document to the Tennessee bureau of investigation, 911
service or emergency response agency or other law enforcement agency.

(17) The telephone number, address and any other information which
could be used to locate the whereabouts of a domestic violence shelter or rape
crisis center may be treated as confidential by a governmental entity, and shall
be treated as confidential by a utility service provider as defined in subdivision

(a)(15) upon the director of the shelter or crisis center giving written notice to
the records custodian of the appropriate entity or utility that such shelter or
crisis center desires that such identifying information be maintained as con-
fidential.

(18) Computer programs, software, software manuals, and other types of
information manufactured or marketed by persons or entities under legal right
and sold, licensed, or donated to Tennessee state boards, agencies, or higher
education institutions shall not be open to public inspection; provided, that
computer programs, software, software manuals, and other types of informa-
tion produced by state or higher education employees at state expense shall be
available for inspection as part of an audit or legislative review process.

(19) The credit card numbers of persons doing business with the state
or political subdivision thereof and any related personal identification numbers
(PIN) or authorization codes are confidential and shall not be open for inspec-
tion by members of the public, whether this information is received by the state
or political subdivision thereof through electronic means or paper transactions.

(20) (A) For the purposes of this subdivision (a)(20), the following terms
shall have the following meaning:

(i) “Consumer” means any person, partnership, limited partner-
ship, corporation, professional corporation, limited liability company, trust, or
any other entity, or any user of a utility service;

(ii) “Municipal” and “municipality” means a county, metropolitan
government, incorporated city, town of the state, or utility district as created
in title 7, chapter 82;

(iii) “Private records” means a credit card number, social security
number, tax identification number, financial institution account number, bur-
glar alarm codes, security codes, and access codes; and

(iv) “Utility” shall include any public electric generation system,
electric distribution system, water storage or processing system, water distri-
bution system, gas storage system or facilities related thereto, gas distribution
system, wastewater system, telecommunications system, or any services similar
to any of the foregoing.

(B) The private records of any utility shall be treated as confidential
and shall not be open for inspection by members of the public.

(C) Information made confidential by this subsection (a) shall be
redacted wherever possible and nothing in this subsection (a) shall be used to
limit or deny access to otherwise public information because a file, document,
or data file contains confidential information. For purposes of this section only,
it shall be presumed that redaction of such information is possible. The entity
requesting the records shall pay all reasonable costs associated with redaction
of materials.

(D) Nothing in this subsection (a) shall be construed to limit access
to these records by law enforcement agencies, courts, or other governmental
agencies performing official functions.

(E) Nothing in this subsection (a) shall be construed to limit access
to information made confidential under this subsection (a), when the consumer
expressly authorizes the release of such information.

(21) (A) The following records shall be treated as confidential and shall
not be open for public inspection:

(i) Records that would allow a person to identify areas of structural
or operational vulnerability of a utility service provider or that would permit
unlawful disruption to, or interference with, the services provided by a utility
service provider;

(ii) All contingency plans of a governmental entity prepared to re-
spond to or prevent any violent incident, bomb threat, ongoing act of violence
at a school or business, ongoing act of violence at a place of public gathering,
threat involving a weapon of mass destruction, or terrorist incident.

(B) Documents concerning the cost of governmental utility property,
the cost of protecting governmental utility property, the cost of identifying ar-
eas of structural or operational vulnerability of a governmental utility, the cost
of developing contingency plans for a governmental entity, and the identity of
vendors providing goods or services to a governmental entity in connection
with the foregoing shall not be confidential. However, any documents relating
to these subjects shall not be made available to the public unless information
that is confidential under this subsection (a) or any other provision of this chap-
ter has been redacted or deleted from the documents.
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(C) As used in this subdivision (a)(21):

(i) “Governmental entity” means the state of Tennessee or any
county, municipality, city or other political subdivision of the state of Tennes-
see;

(if) “Governmental utility” means a utility service provider that is
also a governmental entity; and

(iii) “Utility service provider” means any entity, whether public
or private, that provides electric, gas, water, sewer or telephone service, or any
combination of the foregoing, to citizens of the state of Tennessee, whether or
not regulated by the Tennessee regulatory authority.

(D) Nothing in this subdivision (a)(21) shall be construed to limit ac-
cess to these records by other governmental agencies performing official func-
tions or to preclude any governmental agency from allowing public access to
these records in the course of performing official functions.

(22) The audit working papers of the comptroller of the treasury and
state, county and local government internal audit staffs conducting audits as
authorized by § 4-3-304 shall be considered confidential and therefore shall
not be open records pursuant to this chapter.

(b) Any record designated “confidential” shall be so treated by agencies in
the maintenance, storage and disposition of such confidential records. These
records shall be destroyed in such a manner that they cannot be read, inter-
preted or reconstructed. The destruction shall be in accordance with an ap-
proved records disposition authorization from the public records commission.

(c) Notwithstanding any provision of the law to the contrary, any confiden-
tial public record in existence more than seventy (70) years shall be open for
public inspection by any person unless disclosure of the record is specifically
prohibited or restricted by federal law or unless the record is a record of ser-
vices for a person for mental illness or mental retardation. The provisions of
this section do not apply to a record concerning an adoption or a record main-
tained by the office of vital records or by the Tennessee bureau of investigation.
For the purpose of providing an orderly schedule of availability for access to
such confidential public records for public inspection, all records created and
designated as confidential prior to January 1, 1901, shall be open for public in-
spection on January 1, 1985. All other public records created and designated as
confidential after January 1, 1901 and which are seventy (70) years old on Janu-
ary 1, 1985, shall be open for public inspection on January 1, 1986; thereafter
all such records shall be open for public inspection pursuant to this part after
seventy (70) years from the creation date of such records.

(d) Records of any employee’s identity, diagnosis, treatment, or referral
for treatment that are maintained by any state or local government employ-
ee assistance program shall be confidential; provided, that any such records
are maintained separately from personnel and other records regarding such
employee that are open for inspection. For purposes of this subsection (d),
“employee assistance program” means any program that provides counseling,
problem identification, intervention, assessment, or referral for appropriate di-
agnosis and treatment, and follow-up services to assist employees of such state
or local governmental entity who are impaired by personal concerns including,
but not limited to, health, marital, family, financial, alcohol, drug, legal, emo-
tional, stress or other personal concerns which may adversely affect employee
job performance.

(e) Unpublished telephone numbers in the possession of emergency com-
munications districts created pursuant to title 7, chapter 86, shall be treated as
confidential and shall not be open for inspection by members of the public until
such time as any provision of the service contract between the telephone ser-
vice provider and the consumer providing otherwise is effectuated; provided,
that addresses held with such unpublished telephone numbers, or addresses
otherwise collected or compiled, and in the possession of emergency commu-
nications districts created pursuant to title 7, chapter 86, shall be made avail-
able upon written request to any county election commission for the purpose
of compiling a voter mailing list for a respective county.

(f) (1) The following records or information of any state, county, municipal
or other public employee or former employee, or of any law enforcement offi-
cer commissioned pursuant to § 49-7-118, in the possession of a governmental
entity or any person in its capacity as an employer shall be treated as confiden-
tial and shall not be open for inspection by members of the public:

(A) Home telephone and personal cell phone numbers;

(B) Bank account and individual health savings account, retirement
account and pension account information; provided, that nothing shall limit
access to financial records of a governmental employer that show the amounts

and sources of contributions to the accounts or the amount of pension or re-
tirement benefits provided to the employee or former employee by the govern-
mental employer;

(C) Social security number;

(D) (i) Residental information, including the street address, city,
state and zip code, for any state employee; and

(ii) Residential street address for any county, municipal or other
public employee;

(E) Driver license information except where driving or operating a
vehicle is part of the employee’s job description or job duties or incidental to
the performance of the employee’s job; and

(F) The information listed in subdivisions (f)(1)(A)-(E) of immediate
family members or household members.

(2) Information made confidential by this subsection (f) shall be redacted
wherever possible and nothing in this subsection (f) shall be used to limit or
deny access to otherwise public information because a file, a document, or data
file contains confidential information.

(3) Nothing in this subsection (f) shall be construed to limit access
to these records by law enforcement agencies, courts, or other governmental
agencies performing official functions.

(4) Nothing in this subsection (f) shall be construed to close any person-
nel records of public officers which are currently open under state law.

(5) Nothing in this subsection (f) shall be construed to limit access to
information made confidential under this subsection (f), when the employee
expressly authorizes the release of such information.

(g) (1) (A) (i) All law enforcement personnel information in the posses-
sion of any entity or agency in its capacity as an employer, including officers
commissioned pursuant to § 49-7-118, shall be open for inspection as provided
in § 10-7-503(a), except personal information shall be redacted where there is
a reason not to disclose as determined by the chief law enforcement officer or
the chief law enforcement officer’s designee.

(i) When a request to inspect includes personal information and
the request is for a professional, business, or official purpose, the chief law
enforcement officer or custodian shall consider the specific circumstances to
determine whether there is a reason not to disclose and shall release all infor-
mation, except information made confidential in § 10-7-504(f), if there is not
such a reason. In all other circumstances, the officer shall be notified prior to
disclosure of the personal information and shall be given a reasonable oppor-
tunity to be heard and oppose the release of the information. Nothing in this
subdivision (g)(1) shall be construed to limit the requestor’s right to judicial
review set out in § 10-7-505.

(iii) The chief law enforcement officer shall reserve the right to
segregate information that could be used to identify or to locate an officer
designated as working undercover.

(B) In addition to the requirements of § 10-7-503(c), the request for
a professional, business, or official purpose shall include the person’s business
address, business telephone number and email address. The request may be
made on official or business letterhead and the person making the request shall
provide the name and contact number or email address for a supervisor for
verification purposes.

(C) If the chief law enforcement official, the chief law enforcement
official’s designee, or the custodian of the information decides to withhold per-
sonal information, a specific reason shall be given to the requestor in writing
within two (2) business days, and the file shall be released with the personal
information redacted.

(D) For purposes of this subsection (g), personal information shall
include the officer’s residential address, home and personal cellular telephone
number; place of employment; name, work address and telephone numbers of
the officer’s immediate family; name, location, and telephone number of any
educational institution or daycare provider where the officer’s spouse or child
is enrolled.

(2) Nothing in this subsection (g) shall be used to limit or deny access to
otherwise public information because a file, a document, or data file contains
some information made confidential by subdivision (g)(1).

(3) Nothing in this subsection (g) shall be construed to limit access
to these records by law enforcement agencies, courts, or other governmental
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agencies performing official functions.

(4) Except as provided in subdivision (g)(1), nothing in this subsection
(g) shall be construed to close personnel records of public officers, which are
currently open under state law.

(5) Nothing in this subsection (g) shall be construed to limit access to
information made confidential by subdivision (g)(1), when the employee ex-
pressly authorizes the release of such information.

(h) (1) Notwithstanding any other law to the contrary, those parts of the re-
cord identifying an individual as a person who has been or may in the future be
directly involved in the process of executing a sentence of death shall be treated
as confidential and shall not be open to public inspection. For the purposes of
this section “person” includes, but is not limited to, an employee of the state
who has training related to direct involvement in the process of executing a
sentence of death, a contractor or employee of a contractor, or a volunteer who
has direct involvement in the process of executing a sentence of death. Records
made confidential by this section include, but are not limited to, records related
to remuneration to a person in connection with such person’s participation in
or preparation for the execution of a sentence of death. Such payments shall be
made in accordance with a memorandum of understanding between the com-
missioner of correction and the commissioner of finance and administration
in a manner that will protect the public identity of the recipients; provided,
if a contractor is employed to participate in or prepare for the execution of a
sentence of death, the amount of the special payment made to such contractor
pursuant to the contract shall be reported by the commissioner of correction
to the comptroller of the treasury and such amount shall be a public record.

(2) Information made confidential by this subsection (h) shall be redacted
wherever possible and nothing in this subsection (h) shall be used to limit or
deny access to otherwise public information because a file, a document, or data
file contains confidential information.

(i) (1) Information that would allow a person to obtain unauthorized access
to confidential information or to government property shall be maintained as
confidential. For the purpose of this section, “government property” includes
electronic information processing systems, telecommunication systems, or
other communications systems of a governmental entity subject to this chapter.
For the purpose of this section, “governmental entity” means the state of Ten-
nessee and any county, municipality, city or other political subdivision of the
state of Tennessee. Such records include:

(A) Plans, security codes, passwords, combinations, or computer pro-
grams used to protect electronic information and government property;

(B) Information that would identify those areas of structural or opera-
tional vulnerability that would permit unlawful disruption to, or interference
with, the services provided by a governmental entity; and

(C) Information that could be used to disrupt, interfere with, or gain
unauthorized access to electronic information or government property.

(2) Information made confidential by this subsection (i) shall be redacted
wherever possible and nothing in this subsection (i) shall be used to limit or
deny access to otherwise public information because a file, document, or data
file contains confidential information.

(3) Documents concerning the cost of protecting government property
or electronic information, and the identity of vendors providing goods and
services used to protect government property or electronic information shall
not be confidential.

(j) (1) Notwithstanding any other law to the contrary, identifying informa-
tion compiled and maintained by the department of correction and the depart-
ment of probation and parole concerning any person shall be confidential when
the person has been notified or requested that notification be provided to the
person regarding the status of criminal proceedings or of a convicted felon
incarcerated in a department of correction institution, county jail or workhouse
or under state supervised probation or parole pursuant to § 40-28-505, § 40-
38-103, § 40-38-110, § 40-38-111, § 41-21-240 or § 41-21-242.

(2) For purposes of subdivision (j)(1), “identifying information” means
the name, home and work addresses, telephone numbers and social security
number of the person being notified or requesting that notification be pro-
vided.

(k) The following information regarding victims who apply for compen-
sation under the Criminal Injuries Compensation Act, compiled in title 29,
chapter 13, shall be treated as confidential and shall not be open for inspection
by members of the public:

(1) Residential information, including the street address, city, state and
zip code;

(2) Home telephone and personal cell phone numbers;
(3) Social security number; and

(4) The criminal offense from which the victim is receiving compensa-
tion.

() (1) All applications, certificates, records, reports, legal documents and
petitions made or information received pursuant to title 37 that directly or
indirectly identifies a child or family receiving services from the department of
children’s services or that identifies the person who made a report of harm pur-
suant to § 37-1-403 or § 37-1-605 shall be confidential and shall not be open
for public inspection, except as provided by §§ 37-1-131, 37-1-409, 37-1-612,
37-5-107 and 49-6-3051.

(2) The information made confidential pursuant to subdivision (/ )(1)
includes information contained in applications, certifications, records, reports,
legal documents and petitions in the possession of not only the department of
children’s services but any state or local agency, including, but not limited to,
law enforcement and the department of education.

(m) (1) Information and records that are directly related to the security of
any government building shall be maintained as confidential and shall not be
open to public inspection. For purposes of this subsection (m), “government
building” means any building that is owned, leased or controlled, in whole
or in part, by the state of Tennessee or any county, municipality, city or other
political subdivision of the state of Tennessee. Such information and records
include, but are not limited to:

(A) Information and records about alarm and security systems used at
the government building, including codes, passwords, wiring diagrams, plans
and security procedures and protocols related to the security systems;

(B) Security plans, including security-related contingency planning
and emergency response plans;

(C) Assessments of security vulnerability;

(D) Information and records that would identify those areas of struc-
tural or operational vulnerability that would permit unlawful disruption to, or
interference with, the services provided by a governmental entity; and

(E) Surveillance recordings, whether recorded to audio or visual
format, or both, except segments of the recordings may be made public when
they include an act or incident involving public safety or security or possible
criminal activity. In addition, if the recordings are relevant to a civil action or
criminal prosecution, then the recordings may be released in compliance with
a subpoena or an order of a court of record in accordance with the Tennessee
rules of civil or criminal procedure. The court or administrative judge hav-
ing jurisdiction over the proceedings shall issue appropriate protective orders,
when necessary, to ensure that the information is disclosed only to appropriate
persons. Release of any segment or segments of the recordings shall not be
construed as waiving the confidentiality of the remaining segments of the audio
or visual tape.

(2) Information made confidential by this subsection (m) shall be re-
dacted wherever possible and nothing in this subsection (m) shall be used to
limit or deny access to otherwise public information because a file or document
contains confidential information.

(n) Notwithstanding any law to the contrary, the following documents sub-
mitted to the state in response to a request for proposal or other procurement
method shall remain confidential after completion of the evaluation period:

(1) Discount, rebate, pricing or other financial arrangements at the
individual drug level between pharmaceutical manufacturers, pharmaceutical
wholesalers/distributors, and pharmacy benefits managers, as defined in § 56-
7-3102, that a proposer:

(A) Submits to the state in response to a request for proposals or other
procurement methods for pharmacy-related benefits or services;

(B) Which the proposer includes in its cost or price proposal, or
provides to the state after the notice of intended award of the contract is issued,
where the proposer is the apparent contract awardee; and

(C) Explicitly marks as confidential and proprietary; and

(2) Discount, rebate, pricing or other financial arrangements at the
individual provider level between health care providers and health insurance
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entities, as defined in § 56-7-109, insurers, insurance arrangements and third
party administrators that a proposer:

(A) Submits to the state in response to a request for proposals or
other procurement method after the notice of intended award of the contract
is issued, where the proposer is the apparent contract awardee, in response to a
request by the state for additional information; and

(B) Explicitly marks as confidential and proprietary.

(0) Information made confidential by subsection (n) shall be redacted wher-
ever possible; and nothing contained in subsection (n) shall be used to limit
or deny access to otherwise public information because a file, document, or
data file contains confidential information. The confidentiality established by
subdivision (n)(2) is applicable only to information submitted to the state after
completion of the evaluation period; and provision of the notice of intended
award of the contract and such information shall only be used to validate the
accuracy of the apparent contract awardee’s proposal and shall not be used to
alter the scope of the information required by the state’s procurement docu-
ment requesting proposals. Any report produced by the state, or on the state’s
behalf, utilizing the information made confidential by subdivision (n)(2) shall
not be considered confidential hereunder so long as such report is disclosed in
an aggregate or summary format without disclosing discount, rebate, pricing or
other financial arrangements at the individual provider level.

§ 10-7-505. Procedures for obtaining access to public records; penalty for willful
refusal to disclose

(a) Any citizen of Tennessee who shall request the right of personal inspec-
tion of any state, county or municipal record as provided in § 10-7-503, and
whose request has been in whole or in part denied by the official and/or desig-
nee of the official or through any act or regulation of any official or designee
of any official, shall be entitled to petition for access to any such record and to
obtain judicial review of the actions taken to deny the access.

(b) Such petition shall be filed in the chancery court or circuit court for the
county in which the county or municipal records sought are situated, or in any
other court of that county having equity jurisdiction. In the case of records in
the custody and control of any state department, agency or instrumentality,
such petition shall be filed in the chancery court or circuit court of Davidson
County; or in the chancery court or circuit court for the county in which the
state records are situated if different from Davidson County, or in any other
court of that county having equity jurisdiction; or in the chancery court or
circuit court in the county of the petitioner’s residence, or in any other court
of that county having equity jurisdiction. Upon filing of the petition, the court
shall, upon request of the petitioning party, issue an order requiring the de-
fendant or respondent party or parties to immediately appear and show cause,
if they have any, why the petition should not be granted. A formal written
response to the petition shall not be required, and the generally applicable pe-
riods of filing such response shall not apply in the interest of expeditious hear-
ings. The court may direct that the records being sought be submitted under
seal for review by the court and no other party. The decision of the court on the
petition shall constitute a final judgment on the merits.

(¢) The burden of proof for justification of nondisclosure of records sought
shall be upon the official and/or designee of the official of those records and
the justification for the nondisclosure must be shown by a preponderance of
the evidence.

(d) The court, in ruling upon the petition of any party proceeding hereun-
der, shall render written findings of fact and conclusions of law and shall be em-
powered to exercise full injunctive remedies and relief to secure the purposes
and intentions of this section, and this section shall be broadly construed so as
to give the fullest possible public access to public records.

(e) Upon a judgment in favor of the petitioner, the court shall order that the
records be made available to the petitioner unless:

(1) There is a timely filing of a notice of appeal; and

(2) The court certifies that there exists a substantial legal issue with
respect to the disclosure of the documents which ought to be resolved by the
appellate courts.

(f) Any public official required to produce records pursuant to this part
shall not be found criminally or civilly liable for the release of such records, nor
shall a public official required to release records in such public official’s custody
or under such public official’s control be found responsible for any damages
caused, directly or indirectly, by the release of such information.

(g) If the court finds that the governmental entity, or agent thereof, refusing
to disclose a record, knew that such record was public and willfully refused to
disclose it, such court may, in its discretion, assess all reasonable costs involved
in obtaining the record, including reasonable attorneys’ fees, against the non-
disclosing governmental entity. In determining whether the action was willful,
the court may consider any guidance provided to the records custodian by the
office of open records counsel as created in title 8, chapter 4.

§ 10-7-506. Right to copy records; notice of release; additional fees

(a) Inall cases where any person has the right to inspect any such public re-
cords, such person shall have the right to take extracts or make copies thereof,
and to make photographs or photostats of the same while such records are in
the possession, custody and control of the lawful custodian thereof or such cus-
todian’s authorized deputy; provided, that the lawful custodian of such records
shall have the right to adopt and enforce reasonable rules governing the mak-
ing of such extracts, copies, photographs or photostats.

(b) Within ten (10) days of the release of public records originating in the
office of the county assessor of property, the state agency releasing such re-
cords shall notify, in writing, the assessor of property of the county in which
such records originated of the records released and the name and address of
the person or firm receiving the records. The reporting requirements of this
subsection shall not apply when county or city summary assessment informa-
tion is released.

(¢) (1) Ifarequestis made for a copy of a public record that has commercial
value, and such request requires the reproduction of all or a portion of a com-
puter generated map or other similar geographic data that was developed with
public funds, a state department or agency or a political subdivision of the state
having primary responsibility for the data or system may establish and impose
reasonable fees for the reproduction of such record, in addition to any fees or
charges that may lawfully be imposed pursuant to this section. The additional
fees authorized by this subsection may not be assessed against individuals who
request copies of records for themselves or when the record requested does not
have commercial value. State departments and agencies and political subdivi-
sions of the state may charge a reasonable fee (cost of reproduction only) for
information requested by the news media for news gathering purposes (broad-
cast or publication).

(2) The additional fees authorized by this subsection shall relate to the
actual development costs of such maps or geographic data and may include:

(A) Labor costs;

(B) Costs incurred in design, development, testing, implementation
and training; and

(C) Costs necessary to ensure that the map or data is accurate, com-
plete and current, including the cost of adding to, updating, modifying and
deleting information.

(3) The development cost recovery set forth above shall be limited to
not more than ten percent (10%) of the total development costs unless ad-
ditional development cost recovery between ten percent (10%) and twenty
percent (20%) is approved by the following procedures: For state departments
and agencies, the information systems council (ISC) shall review a proposed
business plan explaining the need for the additional development cost recovery.
If the ISC approves additional development cost recovery, such recovery shall
be submitted to the general assembly for approval. For political subdivisions of
the state, approval for additional development cost recovery as contained in a
proposed business plan must be obtained from the governing legislative body.
If the governing legislative body approves additional development cost recov-
ery, such recovery shall be submitted to the ISC for approval. The development
costs of any system being recovered with fees authorized by this section shall
be subject to audit by the comptroller of the treasury, it being the legislative
intent that once such additional fees have paid the portion of the development
costs authorized above, such fees shall be adjusted to generate only the amount
necessary to maintain the data and ensure that it is accurate, complete and
current for the life of the particular system. Notwithstanding the limitations
above, the recovery of maintenance costs shall not be subject to the limitations
and procedures provided above for the recovery of development costs.

(4) As used in this subsection, “record that has commercial value” means
a record requested for any purpose other than:

(A) A non-business use by an individual; and
(B) A news gathering use by the news media.
(5) [Deleted by 2000 amendment.]
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§ 10-7-507. Traffic violations and other offenses; availability of records upon re-
quest; fee

Any public official having charge or custody of or control over any public
records of convictions of traffic violations or any other state, county or mu-
nicipal public offenses shall make available to any citizen, upon request, during
regular office hours, a copy or copies of any such record requested by such
citizen, upon the payment of a reasonable charge or fee therefor. Such official
is authorized to fix a charge or fee per copy that would reasonably defray the
cost of producing and delivering such copy or copies.

§ 10-7-512. Electronic mail communications system; nonitoring policy

(a) On or before July 1, 2000, the State or any agency, institution, or politi-
cal subdivision thereof that operates or maintains an electronic mail commu-
nications system shall adopt a written policy on any monitoring of electronic
mail communications and the circumstances under which it will be conducted.

(b) The policy shall include a statement that correspondence of the em-
ployee in the form of electronic mail may be a public record under the public
records law and may be subject to public inspection under this part.

Part 7. Municipal Records
§ 10-7-701. Public records

All documents, papers, records, books of account, and minutes of the gov-
erning body of any municipal corporation, or of any office or department of
any municipal corporation, within the definition of “permanent records,” “es-
sential records,” and/or “records of archival value,” as defined in § 10-7-301,
constitute “public records” of the municipal corporation. All documents, pa-
pers, or records of any municipal corporation or of any office or department of
the municipal corporation that constitute “temporary records” and/or “work-
ing papers” within the definition set forth in § 10-7-301(13) and (14) constitute
“public records” of the municipality, except that “temporary records” may be
scheduled for disposal as authorized in this part.

§ 10-7-702. Record retention manuals; schedules

(a) The municipal technical advisory service, a unit of the Institute for
Public Service of the University of Tennessee, is authorized to compile and
print, in cooperation with the state library and archives, records retention
manuals which shall be used as guides by municipal officials in establishing re-
tention schedules for all records created by municipal governments in the state.

(b) Notwithstanding any provision of law to the contrary, the govern-
ing body of any municipality may by resolution authorize the disposal of any
permanent paper record of the municipality when the record has been pho-
tocopied, photostated, filmed, microfilmed, preserved by microphotographic
process, or reproduced onto computer or removable computer media, includ-
ing CD-ROM disks, in accordance with § 10-7-121. Other records of the mu-
nicipality may be disposed of when the retention period that is prescribed in
the retention schedule used by the municipality has expired. For purposes of
this subsection (b), disposal includes destruction of the record. A municipality
may adopt reasonable rules and policies relative to the making, filing, storing,
exhibiting, copying and disposal of municipal records.

Open Meetings
§ 8-44-101. Policy; construction

(a) The general assembly hereby declares it to be the policy of this state
that the formation of public policy and decisions is public business and shall not
be conducted in secret.

(b) This part shall not be construed to limit any of the rights and privileges
contained in article I, § 19 of the Constitution of Tennessee.

§ 8-44-102. Declaration; definitions

(a) All meetings of any governing body are declared to be public meetings
open to the public at all times, except as provided by the Constitution of Ten-
nessee.

(b) (1) “Governing body” means:

(A) The members of any public body which consists of two (2) or more
members, with the authority to make decisions for or recommendations to a
public body on policy or administration and also means a community action
agency which administers community action programs under the provisions

of 42 U.S.C. § 2790 [repealed]. Any governing body so defined by this section
shall remain so defined, notwithstanding the fact that such governing body
may have designated itself as a negotiation committee for collective bargaining
purposes, and strategy sessions of a governing body under such circumstances
shall be open to the public at all times;

(B) The board of directors of any nonprofit corporation which con-
tracts with a state agency to receive community grant funds in consideration
for rendering specified services to the public; provided, that community grant
funds comprise at least thirty percent (30%) of the total annual income of such
corporation. Except such meetings of the board of directors of such nonprof-
it corporation that are called solely to discuss matters involving confidential
doctor-patient relationships, personnel matters or matters required to be kept
confidential by federal or state law or by federal or state regulation shall not
be covered under the provisions of this chapter, and no other matter shall be
discussed at such meetings;

(C) The board of directors of any not-for-profit corporation au-
thorized by the laws of Tennessee to act for the benefit or on behalf of any
one (1) or more counties, cities, towns and local governments pursuant to the
provisions of title 7, chapter 54 or 58. The provisions of this subdivision (b)(1)
(C) shall not apply to any county with a metropolitan form of government and
having a population of four hundred thousand (400,000) or more according to
the 1980 federal census or any subsequent federal census;

(D) The board of directors of any nonprofit corporation which
through contract or otherwise provides a metropolitan form of government
having a population in excess of five hundred thousand (500,000) according to
the 1990 federal census or any subsequent federal census with heat, steam or
incineration of refuse;

(E) (i) The board of directors of any association or nonprofit corpora-
tion authorized by the laws of Tennessee that:

(a) Was established for the benefit of local government officials
or counties, cities, towns or other local governments or as a municipal bond
financing pool;

(b) Receives dues, service fees or any other income from local
government officials or such local governments that constitute at least thirty
percent (30%) of its total annual income; and

(c) Was authorized as of January 1, 1998, under state law to
obtain coverage for its employees in the Tennessee consolidated retirement
system.

(ii) The provisions of this subdivision (b)(1)(E) shall not be con-
strued to require the disclosure of a trade secret or proprietary information
held or used by an association or nonprofit corporation to which this chapter
applies. In the event a trade secret or proprietary information is required to be
discussed in an open meeting, the association or nonprofit corporation may
conduct an executive session to discuss such trade secret or proprietary in-
formation; provided, that a notice of the executive session is included in the
agenda for such meeting.

(iii) As used in this subdivision (b)(1)(E):

(a) “Proprietary information” means rating information,
plans, or proposals; actuarial information; specifications for specific services
provided; and any other similar commercial or financial information used in
making or deliberating toward a decision by employees, agents or the board of
directors of such association or corporation; and which if known to a person or
entity outside the association or corporation would give such person or entity
an advantage or an opportunity to gain an advantage over the association or
corporation when providing or bidding to provide the same or similar services
to local governments; and

(b) “Trade secret” means the whole or any portion or phrase of
any scientific or technical information, design, process, procedure, formula or
improvement which is secret and of value. The trier of fact may infer a trade
secret to be secret when the owner thereof takes measures to prevent it from
becoming available to persons other than those selected by the owner to have
access thereto for limited purposes;

(2) “Meeting” means the convening of a governing body of a public
body for which a quorum is required in order to make a decision or to deliber-
ate toward a decision on any matter. “Meeting” does not include any on-site
inspection of any project or program.

(c) Nothing in this section shall be construed as to require a chance meeting
of two (2) or more members of a public body to be considered a public meeting.
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No such chance meetings, informal assemblages, or electronic communication
shall be used to decide or deliberate public business in circumvention of the
spirit or requirements of this part.

§ §-44-103. Notice

(a) NOTICE OF REGULAR MEETINGS. Any such governmental
body which holds a meeting previously scheduled by statute, ordinance, or
resolution shall give adequate public notice of such meeting.

(b) NOTICE OF SPECIAL MEETINGS. Any such governmental body
which holds a meeting not previously scheduled by statute, ordinance, or reso-
lution, or for which notice is not already provided by law, shall give adequate
public notice of such meeting.

(c) The notice requirements of this part are in addition to, and not in
substitution of, any other notice required by law.

§ §-44-104. Meeting minutes; recording, public inspection, and inclusions; no secret
votes

(a) The minutes of a meeting of any such governmental body shall be
promptly and fully recorded, shall be open to public inspection, and shall in-
clude, but not be limited to, a record of persons present, all motions, proposals
and resolutions offered, the results of any votes taken, and a record of indi-
vidual votes in the event of roll call.

(b) All votes of any such governmental body shall be by public vote or
public ballot or public roll call. No secret votes, or secret ballots, or secret
roll calls shall be allowed. As used in this chapter, “public vote” means a vote
in which the “aye” faction vocally expresses its will in unison and in which the
“nay” faction, subsequently, vocally expresses its will in unison.

§ 8-44-105. Nullification of unlawful actions; exception

Any action taken at a meeting in violation of this part shall be void and of no
effect; provided, that this nullification of actions taken at such meetings shall
not apply to any commitment, otherwise legal, affecting the public debt of the
entity concerned.

§ 8-44-106. Enforcement jurisdiction; findings and conclusions; junctions; final
Judgment

(a) The circuit courts, chancery courts, and other courts which have eq-
uity jurisdiction, have jurisdiction to issue injunctions, impose penalties, and
otherwise enforce the purposes of this part upon application of any citizen of
this state.

(b) In each suit brought under this part, the court shall file written findings
of fact and conclusions of law and final judgments, which shall also be recorded
in the minutes of the body involved.

(c) The court shall permanently enjoin any person adjudged by it in viola-
tion of this part from further violation of this part. Each separate occurrence
of such meetings not held in accordance with this part constitutes a separate
violation.

(d) The final judgment or decree in each suit shall state that the court re-
tains jurisdiction over the parties and subject matter for a period of one (1) year
from date of entry, and the court shall order the defendants to report in writing
semiannually to the court of their compliance with this part.

§ 8-44-107. Performing Arts Center Management Corporation board of directors

The board of directors of the Tennessee Performing Arts Center Manage-
ment Corporation shall be subject to, and shall in all respects comply with, all
of the provisions made applicable to governing bodies by this chapter.

§ 8-44-108. Definitions
(a) As used in this section, unless the context otherwise requires:

(1) “Governing body” refers to boards, agencies and commissions of
state government, including state debt issuers as defined in this section and
municipal governing bodies. For the purpose of this section only, “municipal

governing bodies” means only those municipal governing bodies organized un-
der title 6, chapter 18, and having a city commission of three (3) members, and
having a population of more than two thousand five hundred (2,500), according
to the 2000 federal census or any subsequent federal census;

(2) “Meeting” has the same definition as defined in § 8-44-102;

(3) “Necessity” means that the matters to be considered by the governing
body at that meeting require timely action by the body, that physical presence
by a quorum of the members is not practical within the period of time requir-
ing action, and that participation by a quorum of the members by electronic or
other means of communication is necessary; and

(4) “State debt issuers” means the Tennessee state funding board, Ten-
nessee local development authority, Tennessee housing development agency,
and Tennessee state school bond authority, and any of their committees.

(b) (1) A governing body may, but is not required to, allow participation by
electronic or other means of communication for the benefit of the public and
the governing body in connection with any meeting authorized by law; pro-
vided, that a physical quorum is present at the location specified in the notice
of the meeting as the location of the meeting.

(2) If a physical quorum is not present at the location of a meeting of
a governing body, then in order for a quorum of members to participate by
electronic or other means of communication, the governing body must make
a determination that a necessity exists. Such determination, and a recitation
of the facts and circumstances on which it was based, must be included in the
minutes of the meeting.

(3) If a physical quorum is not present at the location of a meeting of a
governing body other than a state debt issuer, the governing body other than a
state debt issuer must file such determination of necessity, including the recita-
tion of the facts and circumstances on which it was based, with the office of
secretary of state no later than two (2) working days after the meeting. The
secretary of state shall report, no less than annually, to the general assembly as
to the filings of the determinations of necessity.

(4) Nothing in this section shall prohibit a governing body from comply-
ing with § 8-44-109.

(¢) (1) Any meeting held pursuant to the terms of this section shall comply
with the requirements of the Open Meetings Law, codified in this part, and
shall not circumvent the spirit or requirements of that law.

(2) Notices required by the Open Meetings Law, or any other notice
required by law, shall state that the meeting will be conducted permitting par-
ticipation by electronic or other means of communication.

(3) Each part of a meeting required to be open to the public shall be
audible to the public at the location specified in the notice of the meeting as the
location of the meeting. Each member participating electronically or otherwise
must be able to simultaneously hear each other and speak to each other during
the meeting. Any member participating in such fashion shall identify the per-
sons present in the location from which the member is participating.

(4) Any member of a governing body not physically present at a meeting
shall be provided, before the meeting, with any documents that will be dis-
cussed at the meeting, with substantially the same content as those documents
actually presented.

(5) All votes taken during a meeting held pursuant to the terms of this
section shall be by roll call vote.

(6) A member participating in a meeting by this means is deemed to be
present in person at the meeting for purposes of voting, but not for purposes
of determining per diem eligibility. However, a member may be reimbursed
expenses of such electronic communication or other means of participation.

§8-44-109. Electronic Communication

(a) A governing body may, but is not required to, allow electronic com-
munication between members by means of a forum over the Internet only if
the governing body:

(1) Ensures that the forum through which the electronic communica-
tions are conducted is available to the public at all times other than that neces-
sary for technical maintenance or unforeseen technical limitations;

(2) Provides adequate public notice of the governing body’s intended use
of the electronic communication forum;
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(3) Controls who may communicate through the forum;

(4) Controls the archiving of the electronic communications to ensure
that the electronic communications are publicly available for at least one (1)
year after the date of the communication; provided, that access to the archived
electronic communications is user-friendly for the public; and

(5) Provides reasonable access for members of the public to view the
forum at the local public library, the building where the governing body meets
or other public building.

(b) Electronic communications posted to a forum shall not substitute for
decision making by the governing body in a meeting held in accordance with
this part. Communications between members of a governing body posted to a
forum complying with this section shall be deemed to be in compliance with
the open meetings laws compiled in this part.

(c) Prior to a governing body initially utilizing a forum to allow electronic
communications by its members that meets the requirements of this section,
including the public notice required in subsection (a), the governing body shall
file a plan with the office of open records counsel. The plan shall describe
how the governing body will ensure compliance with subsection (a). Within
thirty (30) days of receipt of the plan, the office of open records counsel shall
acknowledge receipt of the plan and shall report whether or not the plan and
the proposed actions comply with subsection (a). If the office determines that
compliance with subsection (a) has not been met, the office shall provide writ-
ten comments regarding the plan to the governing body. Until such time as the
governing body complies with the written comments provided by the office
and the office issues a report of compliance, the governing body shall not be
allowed to establish or utilize such forum. This subsection (c) shall not apply to
any governing body that had established a forum pursuant to this section prior
to May 7, 2009.

(d) No member participating in an electronic communication pursuant to
this section is deemed to be eligible for per diem for such participation.

(e) As used in this section, “governing body” means the elected governing
body of a county, city, metropolitan form of government or school board.

§8-44-111 Open Meetings — Development of educational program required ma-
terials.

(a) The municipal technical advisory service (MTAS) for municipalities and
the county technical assistance service (CTAS) for counties, in order to provide

guidance and direction, shall develop a program for educating their respective
public officials about the open meetings laws codified in this chapter, and how
to remain in compliance with such laws.

(b) The Tennessee school board association shall develop a program for
educating elected school board members about the open meetings laws and
how to remain in compliance with such laws.

(c) The utility management review board shall develop a program for board
members of water, wastewater and gas authorities created by private act or
under the general law and of utility districts, in order to educate the board
members about the open meetings laws and how to remain in compliance with
such laws.

(d) The state emergency communications board created by § 7-86-302 shall
develop a program for educating emergency communications district board
members about the open meetings laws and how to remain in compliance with
such laws.

(e) The office of open records counsel established in title 8, chapter 4, part
6 shall establish educational programs and materials regarding open meetings
laws in this state, to be made available to the public and to public officials.

Puart 2. Labor Negotiations
§ 8-44-201. Public nature; planning or strategy sessions excluded

(a) Notwithstanding any other provision of Tennessee law to the contrary,
labor negotiations between representatives of public employee unions or as-
sociations and representatives of a state or local governmental entity shall be
open to the public, whether or not the negotiations by the state or local gov-
ernmental entity are under the direction of the legislative, executive or judicial
branch of government.

(b) Nothing contained in this section shall be construed to require that
planning or strategy sessions of either the union committee or the governmen-
tal entity committee, meeting separately or with the entity it represents, be
open to the public.

(c) Nothing contained in this section shall be construed to grant recogni-
tion rights of any sort.

(d) Both sides shall decide jointly and announce in advance of any such
labor negotiations where such meetings shall be held.
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