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Introductory Note

The OPEN GOVERNMENT GUIDE is a compre-
hensive guide to open government law and practice in
each of the 50 states and the District of Columbia. Fifty-
one outlines detail the rights of reporters and other citi-
zens to see information and attend meetings of state and
local governments.

The OPEN GOVERNMENT GUIDE — previously
published as Tapping Officials’ Secrets — is the sole ref-
erence on open government laws in many states.

Written to follow a standard outline to allow easy com-
parisons between state laws, the compendium has enabled
open government advocates in one state to use arguments
successful in other states to enhance access rights at home.
Press associations and lobbyists have been able to invoke
other sunshine laws as they seek reforms in their own.

Volunteer attorneys, expert in open government laws in
each state and in Washington, D.C., generously donated
their time to prepare the initial outlines for the first incar-
nation of this project in 1989. In most states these same
attorneys or their close associates updated and rewrote
the outlines for the 1993, 1997, 2001 and 2006 editions
as well this current 2011 edition.

Attorneys who are new to the compendium in this edi-
tion are also experts in open government and access is-
sues, and we are grateful to them for their willingness to
share in this ongoing project to create the first and only
detailed treatise on state open government law. The rich
knowledge and experience all the participating attorneys
bring to this project make it a success.

While most of the initial users of this compendium
were journalists, we know that lawyers and citizens have
discovered it and find it to be indispensable as well.

At its core, participatory democracy decries locked files
and closed doors. Good citizens study their governors,
challenge the decisions they make and petition or vote for
change when change is needed. But no citizen can carry
out these responsibilities when government is secret.

Assurances of open government exist in the common
law, in the first state laws after colonization, in territorial
laws in the west and even in state constitutions. All states

have passed laws requiring openness, often in direct re-
sponse to the scandals spawned by government secrecy.
The U.S. Congress strengthened the federal Freedom
of Information Act after Watergate, and many states fol-
lowed suit.

States with traditionally strong access laws include Ver-
mont, which provides virtually unfettered access on many
levels; Florida, which was one of the first states to enact
a sunshine law; and Ohio, whose courts have issued sev-
eral access-friendly rulings. Other jurisdictions, such as
Pennsylvania and the District of Columbia, have made
significant changes to their respective open government
laws since the fifth edition was published designed to
foster greater public access to information. Historically,
Pennsylvania had a reputation as being relatively non-
transparent while the District of Columbia was known to
have a very restrictive open meetings law.

Some public officials in state and local governments
work hard to achieve and enforce open government laws.
The movement toward state freedom of information
compliance officers reflects a growing activism for access
to information in the states.

But such official disposition toward openness is excep-
tional. Hardly a day goes by when we don’t hear that a
state or local government is trying to restrict access to
records that have traditionally been public — usually be-
cause it is feared release of the records will violate some-

one’s “privacy” or threaten our nation’s security.

It is in this climate of tension between broad demo-
cratic mandates for openness and official preference for
secrecy that reporters and good citizens need to garner
their resources to ensure the passage and success of open
government laws.

The Reporters Committee genuinely hopes that the
OPEN GOVERNMENT GUIDE will help a vigor-
ous press and citizenry to shape and achieve demands for
openness, and that it will serve as a primer for those who
battle in government offices and in the courts for access
to records and meetings. When challenges to secrecy are
successful, the news is better and so is the government.

THE REPORTERS COMMITTEE FOR FREEDOM OF THE PRESS
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User’s Guide

Whether you are using a guide from one state to find a
specific answer to an access issue, or the complete com-
pendium encompassing all states to survey approaches to
a particular aspect of open government law around the
country, knowing a few basics on how the OPEN GOV-
ERNMENT GUIDE is set up will help you to get the
most out of it.

Following the outline. Every state section is based on the
same standard outline. The outline is divided into two
parts: access to records and access to meetings.

Start by reviewing the table of contents for each state.
It includes the first two tiers of that state’s outline. Once
you are familiar with the structure of the outline, finding
specific information is simple. Typically, the outline be-
gins by describing the general structure of the state law,
then provides detailed topical listings explaining access
policies for specific kinds of records or meetings.

Every state outline follows the standard outline, but
there will be some variations. Some contributors added
items within the outline, or omitted subpoints found in
the complete outline which were not relevant to that
state’s law. Each change was made to fit the needs of a
particular state’s laws and practices.

In general, outline points that appear in boldface type
are part of the standard outline, while additional topics
will appear in italicized type.

Whether you are using one state outline or any number
of outlines, we think you will find the outline form help-
tul in finding specific information quickly without having
to read an entire statute or search through many court
cases. But when you do need to consult statutes, you will
find the complete text of the relevant portions at the end
of each outline.

Additional copies of individual state booklets, or of the
compendium covering the 50 states and the District of
Columbia, can be ordered from The Reporters Commit-
tee for Freedom of the Press, 1101 Wilson Blvd., Suite
1100, Arlington, Virginia 22209, or by calling (703) 807-
2100. The compendium is available in electronic format
on CD.

The state outlines also are available on our World-Wide
Web site, www.rcfp.org/ogg. The Internet version of the
outlines allows you to search the database and compare
the law in different states.

Updates: The Reporters Committee published new
editions of THE OPEN GOVERNMENT GUIDE in
1989, 1993, 1997, 2001, 2006, and now in 2011. We ex-
pect future updates to follow on approximately the same
schedule. If we become aware of mistakes or material
omissions in this work, we will post notices on this proj-
ect’s page on our World-Wide Web site, at www.rcfp.org/
ogg. This does not mean that the outlines will constantly
be updated on the site — it simply means known errors
will be corrected there.

For our many readers who are not lawyers: This book
is designed to help journalists, lawyers, and citizens un-
derstand and use state open records and meetings law.
Although the guides were written by lawyers, they are
designed to be useful to and readable by nonlawyers as
well. However, some of the elements of legal writing may
be unfamiliar to lay readers. A quick overview of some of
these customs should suffice to help you over any hurdles.

Lawyers are trained to give a “legal citation” for most
statements of law. The name of a court case or number
of a statute may therefore be tacked on to the end of a
sentence. This may look like a sentence fragment, or may
leave you wondering if some information about that case
was omitted. Nothing was left out; inclusion of a legal
citation provides a reference to the case or statute sup-
porting the statement and provides a shorthand method
of identifying that authority, should you need to locate it.

Legal citation form also indicates where the law can be
found in official reporters or other legal digests. Typically,
a cite to a court case will be followed by the volume and
page numbers of a legal reporter. Most state cases will be
found in the state reporter, a larger regional reporter, or
both. A case cite reading 123 A.2d 456 means the case
could be found in the Atlantic (regional) reporter, second
series, volume 123, starting at page 456.

Note that the complete citation for a case is often given
only once. We have tried to eliminate as many cryptic
second-reference cites as possible, but you may encoun-
ter cites like “Jackson at 321.” This means that the author
is referring you to page 321 of a case cited earlier that in-
cludes the name Jackson. Authors may also use the words
supra or infra to refer to a discussion of a case appearing
earlier or later in the outline, respectively.

Except for these legal citation forms, most “legalese”
has been avoided. We hope this will make this guide more
accessible to everyone.

THE REPORTERS COMMITTEE FOR FREEDOM OF THE PRESS
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FOREWORD

Utah’s statutory scheme guarantees public access to government
records and meetings subject to certain exceptions discussed below.

Access to Government Records. Utah’s Government Records Access
and Management Act (‘GRAMA?”) states that “[e]very person has the
right to inspect a public record free of charge, and the right to take
a copy of a public record . . . .” Utah Code Ann. § 63G-2-201(1).
Under GRAMA, “a record is public unless otherwise expressly pro-
vided by statute.” Id. § 63G-2-201(2). For example, records classified
as “private,” “controlled,” or “protected” are not public records. Id. §
63G-2-201(3)(a).

Enacted in 1991 and effective July 1, 1992, GRAMA replaced the
“Information Practices Act” and the “Public and Private Writings
Act,” both of which previously governed access to government records
in Utah.

In enacting GRAMA, “the Legislature expressly recognize[d] two
constitutional rights: (a) the public’s right of access to information
concerning the conduct of the public’s business; and (b) the right of
privacy in relation to personal data gathered by governmental enti-
ties.” Id. § 63G-2-102(1). In addition, the Legislature “recognize[d]
a public policy interest in allowing a government to restrict access to
certain records . . . for the public good.” Id. § 63G-2-102(2). The Leg-
islature also stated that GRAMA’s purpose was to:

(a) promote the public’s right of easy and reasonable access to
unrestricted public records; (b) specify those conditions under
which the public interest in allowing restrictions on access to
records may outweigh the public’s interest in access; (c) prevent
abuse of confidentiality by government entities by permitting
confidential treatment of records only as provided in this chap-
ter; (d) provide guidelines for both disclosure and restrictions on
access to government records, which are based on the equitable
weighing of the pertinent interests and which are consistent with
nationwide standards of information practices; (e) favor public ac-
cess when, in the application of this act, countervailing interests
are of equal weight; and (f) establish fair and reasonable records
management practices.

Id. § 63G-2-102(3).

These public policies are consistent with a leading pre-GRAMA
Utah Supreme Court decision, in which the court stated that “it is
the policy of this state that public records be kept open for public
inspection in order to prevent secrecy in public affairs.” KUTV Inc. v.
Utab State Bd. of Educ., 689 P.2d 1357, 1361 (Utah 1984). Therefore,
“[tJhe presumption . . . has always been [in favor of] public access,
subject only to specific statutory restrictions, personal privacy rights,
and countervailing public policy,” and an agency seeking to withhold
information from the public bears the burden to justify its actions. Id.

The Utah Supreme Court recently held that courts reviewing
GRAMA requests should apply the Legislature’s “clear and preemi-
nent intent” to favor public disclosure when “countervailing interests
are of equal weight.” Deseret News Publ’g Co. v. Salt Lake County, 2008
UT 26,9 24 n.3, 182 P.2d 372.

Access to Government Meetings. Although the Utah Legislature first
enacted a rudimentary open meetings law in 1955, that law allowed

public officials to hold closed “executive sessions” as long as the of-
ficials took no official action during those sessions. Not surprisingly,
this provision was used to exclude the public and the press from many
government meetings.

Upon submission of Utah’s current open meetings act to the Legis-
lature in 1977 (after three earlier efforts to pass the bill had failed), one
of the bill’s sponsors noted that nearly every other state had enacted
open meetings laws that were stronger than Utah’s, and that in Utah
many government meetings were conducted in secret or held in so-
called “executive sessions.”

Utah’s Open and Public Meetings Act (“Open Meetings Act”) is
designed not only to protect the public’s right to attend government
meetings, but also to give the public adequate notice of when and
where such meetings will be held. The need for adequate notice was
illustrated dramatically during the 1977 legislative debates, when one
representative explained that in his small town in rural Utah most of
the citizens met at the Mormon meeting house on Sunday and dis-
cussed political matters. If the town citizens felt that an additional
meeting was necessary, an announcement was made in church and
the townspeople would reconvene at the schoolhouse after the church
meeting. The legislator acknowledged that in recent years “outsid-
ers” who “were not of the faith” had moved into his town, but he was
reluctant to require his town officials to post notices of government
meetings or to give notice of the meeting to a newspaper, because
such notice had never been required before. The sentiments expressed
by this particular legislator may have been atypical, but they illustrate
why many observers felt that a better open meetings law was needed
desperately in Utah.

The Open Meetings Act states that the “Legislature finds and de-
clares that the state, its agencies and political subdivisions, exist to aid
in the conduct of the people’s business,” and that “[i]t is the intent of
the Legislature that the state, its agencies, and its political subdivisions
.. . take their actions openly[] and ... conduct their deliberations
openly.” Utah Code Ann. § 52-4-102(1)-(2). The Open Meetings Act
requires state and local government entities and their advisory bodies
to give notice of their meetings and to conduct their meetings in pub-
lic, subject to certain exceptions discussed below. See id. §§ 52-4-201,
-202.

Are Agencies Complying With Utab’s Public Access Laws? Since pas-
sage of Utah’s open records and open meeting statutes, the media and
various public interest groups have lobbied aggressively to protect the
public’s right of access to government meetings and government re-
cords. Although most government agencies favor openness in govern-
ment and are willing to comply with the access statutes, there are some
notable exceptions.

- In 2007, the television station KSL-TV requested mug shots of a
man and a woman who had been booked into the San Juan County Jail
and who were convicted subsequently of crimes against a minor. The
station requested the photographs in connection with a news story.
The county denied the station’s request, arguing that the mug shots
were private because public disclosure would constitute an invasion
of the convicted individuals’ privacy, and the station appealed to the
district court. In May 2009, the district court issued an oral ruling
from the bench that the mug shots constituted public records un-
der GRAMA. Bonneville Int’l Corp. d/b/a KSL-TV v. San Juan County
Comm’r, No. 070700046 (Utah 7th Dist.).

- In 2004, the Deserer News requested a copy of an independent
investigative report concerning allegations that the Chief Deputy
County Clerk had sexually harassed and retaliated against a subordi-
nate employee and that county officials knew of the misconduct but
refused to address it. The county denied the request and the newspa-
per appealed to the district court. The district court ruled in favor of
the county, determining that release of the report would invade the
alleged harasser’s personal privacy rights and could interfere with fu-
ture sexual harassment investigations. The newspaper appealed to the
Utah Supreme Court, which reversed the district court’s decision and

THE REPORTERS COMMITTEE FOR FREEDOM OF THE PRESS
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held that the investigative report was a public record under GRAMA.
In a sharply worded opinion, the Utah Supreme Court observed that
“GRAMA does not contemplate adversarial combat over record re-
quests. It instead envisions an impartial, rational balancing of compet-
ing interests.” Deseret News Publ’g Co. v. Salt Lake County, 2008 UT 26,
q 25, 182 P2d 372.

- In 1996, the Utah Senate held a secret meeting to discuss the po-
litically controversial issue of gay student clubs in public schools. The
Senate issued no public notice or agenda for the meeting, nor did the
Senate take a vote to convene in closed session for any of the purposes
authorized under the Open Meetings Act. In denying the Senate’s mo-
tion to dismiss the lawsuit challenging the secret meeting, the Utah
Third District Court determined that the Senate’s action “ignores and
overlooks the textual limits of the Utah Constitution, and the Open
and Public Meetings Act on the issue of public meetings.” See Memo-
randum Decision, Jolley v. Utah State Senate, No. 960901127 (Utah
3d Dist. July 12, 1996). Pursuant to the parties’ stipulation, the court
entered judgment against the Senate finding that “to the extent that
the Senate is required to comply with Utah’s open and public meetings
law . . . the Senate violated that law” by holding the secret meeting. See
Judgment & Order, Folley v. Utab State Senate, No. 960901127 (Utah
3d Dist. Feb. 19, 1997).

- In 1994, the Davis County Sheriff’s Office refused to release an
audio tape of a 911 telephone call and Sheriff’s reports concerning a
double murder-suicide. The 911 calls were placed by a woman as she
was being shot by her estranged husband. The Sheriff’s Office refused
to release the 911 tape on the ground that it was “too graphic” for
public consumption. A local television station filed suit seeking access
to the tape and police reports. After a sixteen-month legal battle, a
district court judge ruled that the 911 tape and Sheriff’s reports were
public records under Utah law and ordered the County to release
them. The County agreed to pay more than $27,000 in attorneys’ fees
and costs incurred by the television station in filing the lawsuit. Fox
Television Stations Inc. v. Clary, No. 940700284 (Utah 2d Dist. Feb.
23,1996).

- In 1994, the City of Orem refused to release the names, resumes,
and professional qualifications of the six finalists for the position of
Orem City Manager. The City claimed public disclosure would in-
vade the finalists’ privacy and deter qualified applicants from applying
in the future. The local newspaper and other open government ad-
vocates argued that public disclosure of the finalists’ names and pro-
fessional qualifications was critical for the public to make informed
judgments about the search and selection process and the quality and
diversity of the candidate pool. The newspaper filed a lawsuit seeking
the finalists’ names and, following a two-year legal battle, a district

court judge ruled that the public interest favored release of the finalist’
names, resumes, and application records. Scripps League Newspapers v.

City of Orem, No. 940400646 (Utah 4th Dist. Sept. 23, 1996).

A disturbing recent development has been the practice of state and
local governments to use their information monopolies as revenue
generators. Although GRAMA limits government copying charges to
the “actual cost of providing” a record, some state and local govern-
ment agencies have interpreted this language to include various over-
head, labor, and other indirect costs. The result has been unreasonably
high copying or “compilation” charges for some government records.
For example, in Grabam v. Davis County Solid Waste Mgmt. & Energy
Recovery Special Serv. Dist., 1999 UT App 136, { 29, 979 P.2d 373,
the Utah Court of Appeals held that the defendant had not violated
GRAMA by charging $280.00 in compilation fees where the defen-
dant “had to take files, documents and data from several sources and
organize them in order to respond to Mr. Graham’s request.” And,
although GRAMA expressly states that “[e]very person has the right
to imspect a public record free of charge,” Utah Code Ann. § 63G-
2-201(1) (emphasis added), the State Records Committee has ruled
that persons wishing to inspect public driving records must pay a fee
of $3 per record to the Utah Drivers License Division. The Records
Committee reasoned that the fee was permissible under another state
statute allowing a charge for “furnish[ing] a report on the driving re-
cord of any person.” See Decision & Order, Deserer News Publ’g Co. v.
Utab Dep’t of Public Safety, No. 92-02 (Utah State Rec. Comm. Nov.
12, 1992). These and other access issues likely will continue to arise in
Utah until resolved by legislative amendment or by judicial decision.

Anticipated Changes in Utah’s Access Laws. The provisions of the Utah
access statutes as of March 2011 are summarized below. GRAMA is
likely to undergo more legislative tinkering and some litigation as gov-
ernment, the news media, and members of the public continue to apply
the statute and to explore its contours. Open government advocates
likely will continue lobbying for enforcement and penalty provisions
in the Open Meetings Act and for more clearly defined access under
GRAMA to electronic records, including e-mail and electronic data-
bases. Government interests likely will continue seeking expansion of
exemptions to public access under GRAMA and the Open Meetings
Act. In light of these continuing efforts to revise Utah’s access statutes,
the reader should examine the Utah Code and determine whether the
Legislature has enacted any subsequent amendments to Utah’s access
laws before relying on the information contained in this outline.

Any questions concerning the statutory provisions or regulations
governing state meetings or state records may be directed to the Utah
Freedom of Information Hotline (1-800-574-4546), the Utah Head-
liners Chapter of the Society of Professional Journalists, the Utah At-
torney General’s Office, or the Utah State Division of Archives.

Page 2
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Open Records

I. STATUTE -- BASIC APPLICATION
A. Who can request records?
1. Status of requestor.

In Utah, the Government Records Access and Management Act
(“GRAMA?”) governs access to public records. GRAMA states that
“[e]very person has the right to inspect a public record free of charge,
and the right to take a copy of a public record during normal working
hours . . ..” Utah Code Ann. § 63G-2-201(1).

Under GRAMA, “a record is public unless otherwise expressly pro-
vided by statute.” Id. § 63G-2-201(2).

GRAMA restricts access to all records that are classified as “pri-
vate,” “controlled,” or “protected.” Id. § 63G-2-201(3)(a).

GRAMA also restricts access to all records “to which access is re-
stricted pursuant to court rule, another state statute, federal statute, or
federal regulation, including records for which access is governed or
restricted as a condition of participation in a state or federal program
or for receiving state or federal funds.” Id. § 63G-2-201(3)(b).

2. Purpose of request.

Under GRAMA, a requester’s purpose is irrelevant to his or her
right to inspect and receive copies of records.

3. Use of records.

GRAMA imposes no restrictions on the public’s use of the informa-
tion disclosed by the government; however, a court may “limit the
requester’s use and further disclosure” to safeguard certain interests in
the case of private, protected, or controlled records. Utah Code Ann.
§ 63G-2-404(8)(b).

B. Whose records are and are not subject to the act?

GRAMA applies to all “governmental entities,” which include the
following:

1. Executive branch.
a. Records of the executives themselves.

Executive branch entities subject to GRAMA include: “executive
department agencies of the state, the offices of the governor, lieuten-
ant governor, state auditor, attorney general, and state treasurer, the
Board of Pardons and Parole, the Board of Examiners, the National
Guard, the Career Service Review Board, the State Board of Educa-
tion, the State Board of Regents, and the State Archives.” Utah Code
Ann. § 63G-2-103(11)(a)(@). GRAMA also extends to any “office,
agency, board, bureau, committee, department, advisory board, or
commission” of the above-named entities if the office, agency, board,
etc. “is funded or established by the government to carry out the pub-
lic’s business.” Id. § 63G-2-103(11)(b).

b. Records of certain but not all functions.

GRAMA does not exempt any executive branch records from its
scope, although it does restrict access to specific categories of records.
For example, access is restricted to “records of the governor’ office,
including budget recommendations, legislative proposals, and policy
statements, that if disclosed would reveal the governor’s contemplated
policies or contemplated courses of action before the governor has
implemented or rejected those policies or courses of action or made

them public.” Utah Code Ann. § 63G-2-305(29).
2. Legislative bodies.

Legislative bodies subject to GRAMA include “the Office of the
Legislative Auditor General, Office of the Legislative Fiscal Analyst,

Office of Legislative Research and General Counsel, the Legislature,
and legislative committees.” Utah Code Ann. § 63G-2-103(11)(a)(ii).
GRAMA also extends to any “office, agency, board, bureau, commit-
tee, department, advisory board, or commission” of the above-named
entities if the office, agency, board, etc. “is funded or established by the
government to carry out the public’s business.” Id. § 63G-2-103(11)
(b). GRAMA does not apply to “any political party, group, caucus, or
rules or sifting committee of the Legislature.” Id. § 63G-2-103(11)
(a)(ii). However, the Legislature and its staff offices are not subject
to GRAMAY fees or appeals provisions. See id. § 63G-2-703(2)(a). In
addition, all letters of inquiry submitted by any judge at the request of
any judicial nominating committee shall be classified as private under

GRAMA. See id. § 67-1-2.
3. Courts.

GRAMA applies to the judicial branch of government, including
the “courts, the Judicial Council, Office of the Court Administrator
and similar administrative units in the judicial branch.” Utah Code
Ann. § 63G-2-103(11)(a)(iii). However, the judiciary is not subject to
GRAMA’s appeals provisions. See id. § 63G-2-702(2)(a). Judicial re-
cords also may be subject to other statutes, regulations, judicial rules,
or court orders that are beyond the scope of this outline. See, e.g., Utah
Code Jud. Admin. R4-201 to R4-206.

4. Nongovernmental bodies.
a. Bodies receiving public funds or benefits.

GRAMA does not apply expressly to nongovernment bodies receiv-
ing public funds or benefits. However, certain records created and
maintained by private entities that enter into contracts with govern-
ment entities may be available for public inspection under GRAMA.
For example, the following records normally are public: “documenta-
tion of the compensation that a governmental entity pays to a contrac-
tor or private provider,” Utah Code Ann. § 63G-2-301(2)(j); “records
documenting a contractor’s or private provider’s compliance with the
terms of a contract with a governmental entity,” id. § 63G-2-301(3)
(b); “records documenting the services provided by a contractor or a
private provider to the extent the records would be public if prepared
by the governmental entity,” id. § 63G-2-301(3)(c); and “contracts en-
tered into by a governmental entity.” Id. § 63G-2-301(3)(d).

b. Bodies whose members include governmental
officials.

GRAMA does not apply expressly to nongovernment groups whose
members include government officials.

5. Multi-state or regional bodies.

Itis unclear, based on Utah’s current statutory provisions, how these
laws would apply to multistate or regional bodies (such as planning
authorities).

6. Advisory boards and commissions, quasi-
governmental entities.

GRAMA applies to “every office, agency, board, bureau, committee,
department, advisory board, or commission” of any executive, legisla-
tive, or judicial branch entity described above that is “funded or es-
tablished by the government to carry out the public’s business.” Utah
Code Ann. § 63G-2-103(11)(b).

In addition, the budget documents and financial statements of “pub-
lic associations,” such as the Utah Association of Counties, are public
records if fifty percent or more of the public association’s members are
elected or appointed public officials from Utah and membership dues
or other financial support come from public funds. Id. § 63G-2-901.

7. Others.

GRAMA also applies to “any state-funded institution of higher edu-
cation or public education,” Utah Code Ann. § 63G-2-103(11)(a)(iv),
and to any political subdivision of the state that has not adopted its
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own information access rules by policy or by ordinance. See id. § 63G-
2-103(11)(a)(v). It should be noted, however, that those political sub-
divisions that do adopt information access policies or ordinances must
ensure that such policies or ordinances comply with GRAMA’s sub-
stantive classification and access provisions. See id. § 63G-2-701(1)(d).

C. What records are and are not subject to the act?
1. What kind of records are covered?

GRAMA states that “[e]very person has the right to inspect a public
record free of charge . . ..” Utah Code Ann. § 63G-2-201(1). “Public
records” include all records that are not “private,” “controlled,” “pro-
tected,” or otherwise exempt from disclosure by statute. See id. § 63G-
2-201(3). GRAMA states that certain records are public and must be
disclosed, except to the extent that they contain information expressly
exempted by court order or by statute. Id. § 63G-2-301(2). The list
of public records, which is illustrative rather than exhaustive, see id. §
63G-2-301(4), includes:

(a) laws;

(b) names, gender, gross compensation, job titles, job descrip-
tions, business addresses, business telephone numbers, number
of hours worked per pay period, dates of employment, and rel-
evant education, previous employment, and similar job qualifica-
tions of the government entity’s former and present employees
and officers excluding: (i) undercover law enforcement personnel,
and (ii) investigative personnel if disclosure reasonably could be
expected to impair the effectiveness of investigations or endanger
any individual’s safety;

(¢) final opinions that are made by a government entity in a ju-
dicial, administrative, or adjudicative proceeding, unless the pro-
ceeding was properly closed to the public or the opinion contains
information which is controlled, private, or protected,;

(d) final interpretations of statutes or rules, unless otherwise pro-
tected;

(e) information contained in the records of the open portion of
the meetings of government entities, including the records of all
votes of each member of the government entity;

(f) judicial records, unless otherwise protected;

(g) records held by government entities concerning real property
titles, encumbrances, restrictions on use, or tax status;

(h) Department of Commerce records concerning incorporation
and uniform commercial code filings;

(1) data on individuals, otherwise private, but the individual who is
the subject of the record has given the government entity written
permission to make the record available to the public;

(j) records of compensation paid by a government entity to a
“contractor” (a person who provides goods or services directly
to the government entity or an entity funded by the government
entity) or a “private provider” (a person who contracts with the
government entity to provide services to the public);

(k) summary data collected from records that are classified as pri-
vate, controlled, or protected that do not disclose the classified
information; and

(1) voter registration records, including an individual’s voting his-
tory, except for those parts of the record classified as private.

See id. § 63G-2-301(2).

In addition, the following records are “normally public,” but to the
extent that a record is expressly exempt from disclosure, access may
be restricted under section 63G-2-201(3)(b) or under sections 63G-
2-302, -304, or -305:

(a) administrative staff manuals, instructions to staff, and state-
ments of policy;

(b) records documenting a contractor’s or private provider’s com-
pliance with the terms of a contract with a government entity;

(c) records documenting the services provided by a contractor or
private provider to the extent that the records would be public if
prepared by the government entity;

(d) contracts entered into by a government entity;

(e) any account, voucher, or contract that deals with a govern-
ment entity’s receipt or expenditure of funds;

() records relating to government assistance or incentives pub-
licly disclosed, contracted for, or given by a government entity,
encouraging a person to expand or relocate a business in Utah,
except as provided in subsection 63G-2-305(35);

(g) chronological logs and initial contact reports;

(h) correspondence by and with a government entity in which
the government entity determines or states an opinion upon the
rights of the state, a political subdivision, the public, or any per-
son;

(1) empirical data contained in drafts if (1) the empirical data is
not reasonably available to the requester elsewhere in similar
form, and (2) the government entity is given a reasonable oppor-
tunity to correct any errors or to make nonsubstantive changes
before release;

(j) drafts that are circulated to anyone other than: (1) a govern-
ment entity; (2) a political subdivision; (3) a federal agency if the
government entity and the federal agency are jointly responsible
for implementation of a program or project that has been legisla-
tively approved; (4) a government-managed corporation; or (5) a
contractor or a private provider;

(k) drafts that have never been finalized but were relied upon by
the government entity in carrying out action or policy;

(1) original data in a computer program if the government entity
chooses not to disclose the program;

(m) arrest warrants after issuance, except that, for good cause, a
court may order restricted access to arrest warrants before ser-
vice;

(n) search warrants after execution and filing of the return, except
that a court, for good cause, may order restricted access to search
warrants before trial;

(o) records that would disclose information relating to formal
charges or disciplinary actions against a past or present govern-
ment entity employee if: (1) the disciplinary action has been com-
pleted and all time periods for administrative appeal have expired,
and (2) the charges on which the disciplinary action was based
were sustained;

(p) records maintained by the Division of State Lands and Forest-
ry or the Division of Oil, Gas and Mining that evidence mineral
production on government lands;

(q) final audit reports;
(r) occupational and professional licenses;
(s) business licenses; and

(t) a notice of violation, a notice of agency action under section
63G-4-201, or similar records used to initiate proceedings for
discipline or sanctions against persons regulated by a government
entity, but not including records that initiate employee discipline.

See id. § 63G-2-301(3).
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If a record was subject to a confidentiality agreement before
GRAMAs effective date, the prior law and judicial interpretations are
controlling, unless all parties to the agreement agree otherwise. See 7d.

§ 63G-2-105.

What records are excluded: “Records of a governmental entity or po-
litical subdivision regarding security measures designed for the pro-
tection of persons or property, public or private,” are not subject to
GRAMA, including security plans, security codes, combinations or
passwords, passes and keys, security procedures, and building and
public works designs, to the extent the records or information relate
to a public entity’s ongoing security measures. Id. § 63G-2-106. Also,
records controlled or maintained by any government entity subject to
the Standards for Privacy of Individually Identifiable Health Informa-
tion are not subject to GRAMA. See id. § 63G-2-107.

2.  What physical form of records are covered?

“Record” includes “a book, letter, document, paper, map, plan, pho-
tograph, film, card, tape, recording, electronic data, or other docu-
mentary material regardless of physical form or characteristics . . . that
is prepared, owned, received, or retained by a governmental enti
or political subdivision.” Utah Code Ann. § 63G-2-103(22)(a). “Re-
cord” does not include: (i) a personal note or communication prepared
or received by an employee or an officer of a government entity in
the his or her personal capacity; (ii) temporary drafts prepared for the
originator’s personal use or for the personal use of the originator’s su-
pervisor; (iil) materials that are legally owned by an individual; (iv)
copyrighted or patented material, where the patent or copyright is
owned by someone other than the government; (v) proprietary soft-
ware; (vi) junk mail; (vii) books or other materials contained in public
libraries; (viii) daily calendars or personal notes; (ix) computer pro-
grams purchased or developed for the use of the government entity;
(x) government employees’ mobile telephone numbers, provided the
employee has designated at least one public business telephone num-
ber; (xi) certain information provided by the Public Employee’s Ben-
efit and Insurance Program to a county; and (xii) notes or internal
memoranda prepared as a part of the deliberative process by a member
of the judiciary, by an administrative law judge, by a member of the
Board of Pardons, or by a member of any other body charged by law
with performing a quasi-judicial function. See id. § 63G-2-103(22)(b).

3. Are certain records available for inspection but not
copying?

Some statutes provide that specific records are available for inspec-
tion but not for copying.

D. Fee provisions or practices.
1. Levels or limitations on fees.

GRAMA states that a government entity may charge a “reasonable
fee” to cover the “actual cost of providing a record.” Utah Code Ann.
§ 63G-2-203(1). The government entity also may charge for certain
costs incurred in compiling a record in a form other than that main-
tained by the government entity. See id. § 63G-2-203(2). Fees may
be established by the Legislature, by political subdivisions, or by the
Judicial Council. See id. § 63G-2-203(3). GRAMA’s fee provisions do
“not alter, repeal or reduce fees” established by other state statutes. Id.
§ 63G-2-203(9).

2. Particular fee specifications or provisions.
a. Search.

A government entity may charge for the cost of staff time for search
and retrieval of records #f the request is for records complied in a form
other than that normally maintained by the government entity. Utah
Code Ann. § 63G-2-203(2)(a)-(b). However, a government entity may
not charge a fee for (i) reviewing a record to determine whether it is
subject to disclosure, and (ii) inspecting a record. See id. § 63G-2-
203(5). In Grabam v. Davis County Solid Waste Mgmt. & Energy Recovery
Special Serv. Dist., 1999 UT App 136, 979 P.2d 363, the Utah Court of

Appeals held that “a governmental agency may assess compilation fees
in conjunction with a request for records only if: (1) a request specifies
that the documents be compiled in a form other than that used by the
agency and the requester consents to the imposition of compilation
fees; or (2) the request, without specifying that the records be com-
piled in a form other than that maintained by the agency, nonetheless
requires the agency to extract materials from a larger document or
source and it is not feasible or reasonable to allow the requester to
compile the records.” Id. { 28. If a requester appeals a compilation fee,
the government entity bears the burden of proving that either of these
two conditions applies. See 7d.

b. Duplication.

The fee that a government entity may charge for providing records
is limited to the “actual cost,” and the fee must be “reasonable” and
approved by the entity’s executive officer. Utah Code Ann. § 63G-2-
203(1). GRAMA further states that a government entity “may not use
the physical form, electronic or otherwise, in which a record is stored
to deny, or unreasonably hinder the rights of persons to inspect and
receive copies of a record under this chapter.” Id. § 63G-2-201(11).

3. Provisions for fee waivers.

Government entities are encouraged to grant fee waivers when re-
lease of the record “primarily benefits the public rather than a per-
son” (news media requests are presumed to benefit the public); “the
individual requesting the record is the subject of the record” or the
subject’s legal guardian; or the “requester’ legal rights are directly im-
plicated by the information in the record, and the requester is impecu-

nious.” Utah Code Ann. § 63G-2-203(4)(a).

4. Requirements or prohibitions regarding advance
payment.

“A governmental entity may require payment of past fees and future
estimated fees before beginning to process a records request if the fees
are expected to exceed $50; or if the requester has not paid fees from
previous requests.” Utah Code Ann. § 63G-2-203(8).

5. Have agencies imposed prohibitive fees to
discourage requesters?

Some state agencies and political subdivisions have interpreted
GRAMA’s authorization to collect the “actual cost of duplication” as a
license to charge for various overhead, labor, and other indirect costs.
This interpretation has resulted in imposition of unreasonably high
copying charges for some records. And, although GRAMA states ex-
pressly that a government entity may zot charge a fee for inspecting
a record, the State Records Committee has ruled that persons wish-
ing to inspect public driving records must pay a fee of $3 per record
to the Utah Drivers License Division. The Records Committee rea-
soned that the fee was permissible under another state statute allow-
ing a charge for “furnish[ing] a report on the driving record of any
person.” See Decision & Order, Deseret News Publ’g Co. v. Utah Dep’t
of Pub. Safety, No. 92-02 (Utah State Rec. Comm. Nov. 12, 1992). The
Records Committee’s cramped reading of GRAMA’s free inspection
provision has been criticized.

E. Who enforces the act?
1. Attorney General’s role.

“The Office of the Attorney General shall provide counsel to the
records committee and shall review proposed retention schedules.”
Utah Code Ann. § 63G-2-502(8).

2. Availability of an ombudsman.
GRAMA makes no allowance for an ombudsman.
3. Commission or agency enforcement.

The State Records Committee consists of seven individuals, includ-
ing “(a) an individual in the private sector whose profession requires
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him to create or manage records that if created by a governmental en-
tity would be private or controlled; (b) the state auditor or the auditor’s
designee; (c) the director of the Division of History or the director’s
designee; (d) the governor or the governor’s designee; (e) one citizen
member; (f) one elected official representing political subdivisions;
and (g) one individual representing the news media.” Utah Code Ann.
§ 63G-2-501(1). The Records Committee’s duties include meeting at
least once every three months; reviewing and approving retention and
disposal of records; hearing appeals from determinations of access as
provided by GRAMA; and appointing a chairperson from among its
members. See id. § 63G-2-502(1). The Records Committee also may
“make rules to govern its own proceedings as provided by . . . the
Utah Administrative Rule Making Act,” and “by order, after notice
and hearing, reassign classification and designation for any record se-
ries by a governmental entity if the governmental entity’s classification
or designation is inconsistent with [GRAMA].” Id. § 63G-2-502(2).

F. Are there sanctions for noncompliance?

A district court may enjoin any government entity or political sub-
division that violates or proposes to violate GRAMA. See Utah Code
Ann. § 63-2-802(1). A district court also may “assess against any gov-
ernmental entity or political subdivision reasonable attorney fees and
other litigation costs reasonably incurred in connection with a judicial
appeal of a denial of a records request if the requestor substantially
prevails.” Id. § 63G-2-802(2). However, any claims for attorneys’ fees
or for damages are subject to the Governmental Immunity Act. See
id. § 63G-2-802(5). Criminal penalties also exist for certain GRAMA
violations. See id. § 63G2-801. “A public employee or other person
who has lawful access to any private, controlled, or protected record,”
and “who intentionally discloses, provides a copy of, or improperly
uses” such record, with the knowledge that disclosure or use is pro-
hibited, “is guilty of a class B misdemeanor.” See id. § 63G-2-801(1)
(a). “A person who by false pretenses, bribery, or theft, gains access
to or obtains a copy of any private, controlled or protected record to
which they are not legally entitled is guilty of class B misdemeanor.”
1d. § 63G-2-8012)(a).

II. EXEMPTIONS AND OTHER LEGAL LIMITATIONS
A. Exemptions in the open records statute.
1. Character of exemptions.

Under GRAMA, all “public records” are available for inspection.
Utah Code Ann. § 63G-2-201(1). In addition to the list of records
expressly made public by GRAMA, all other government records are
presumed to be public unless classified as “private,” “controlled,” or
“protected,” or unless access to such records is restricted by court rule
or by state or federal statute. Id. § 63G-2-201(2)-(3).

How records are classified. Each government entity evaluates and des-
ignates each record series (a collection of individual records, grouped
for designation purposes) according to GRAMA’s provisions. The
designation is reported to the state archives. See id. § 63-2-307(1).

i. The government entity is not required to classify a specific re-
cord until access to the particular record is requested. See id.

63G-2-307Q).

ii. A government entity may reclassify a record at any time. See id.
§ 63G-2-307(3).

iii. Any person who submits a record to a government entity that
contains a trade secret or commercial or nonindividual financial
information that the person believes should be protected from
disclosure, shall provide with the record a written claim of busi-
ness confidentiality and a concise statement of reasons supporting
the claim of business confidentiality. See id. § 63G-2-309(1)(a)(i)
(A)-(B).

iv. Records classified as “private,” “controlled,” or “protected”
must satisfy the statutory requirements for each classification.

” o«

a. General or specific?

GRAMA’s exemptions to public access are specific. See Utah Code
Ann. § 63G-2-201(2)-(3).

b. Mandatory or discretionary?

Government entities cannot publicly disclose records that are clas-
sified as private, controlled, or protected, except as set forth expressly
in Utah Code sections 63G-2-201(5)(b)-(c), -202, -206, or -303. If ac-
cess to a record is restricted by court rule or by state or federal statute,
the specific provisions of those rules or statutes govern disclosure. Id.

§ 63G-2-201(6)(a).

c. Patterned after federal Freedom of
Information Act?

Not addressed.
2. Discussion of each exemption.

Private records. The following records are private and therefore ex-
empt from public disclosure under GRAMA:

a. “records concerning an individual’s eligibility for unemploy-
ment insurance benefits, social services, welfare benefits, or the
determination of benefit levels”;

b. records containing an individual’s medical history;
c. records of publicly funded libraries used to identify a patron;

d. records received or generated in a Senate or House ethics com-
mittee concerning any alleged violation of the rules on legislative
ethics if the ethics committee meeting was closed to the public;

e. records of a Senate confirmation committee “concerning char-
acter, professional competence, or physical or mental health of
an individual if: (i) prior to the meeting, the chair of the com-
mittee determines release of the records” will interfere with the
committee’s investigation or could deprive the individual of a fair
hearing and (ii) “after the meeting, if the meeting was closed to
the public”;

f. records concerning a current or former employee of, or ap-
plicant for employment with, a government entity “that would
disclose that individual’s home address, home telephone number,
Social Security number, insurance coverage, marital status, or
payroll deductions”;

g. that part of a record indicating a person’s Social Security num-
ber; and

h. that part of a voter registration record identifying a voter’s
driver license or identification card number, Social Security num-
ber, or last four digits of the Social Security number.

Utah Code Ann. § 63G-2-302(1).

The following records are private if properly classified as such by a
government entity:

a. “records concerning a current or former employee of, or ap-
plicant for employment with a governmental entity, including
performance evaluations and personal status information”;

b. “records describing an individual’s finances, except those that
are expressly classified as public”;

c. “records of independent state agencies if the disclosure of those
records would conflict with fiduciary obligations of the agency”;

d. other records containing information on an individual, the
disclosure of which constitutes a clearly unwarranted invasion of
personal privacy;

e. records provided by the United States government or a govern-
ment entity outside the state, that are provided with the require-
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ment that the records be classified as private; and

f. medical records unless the records are in the possession of the
University of Utah Hospital and are sought (i) “in connection
with any legal or administrative proceeding in which the patient’s
physical, mental, or emotional condition is an element of any
claim or defense,” or (ii) “after a patient’s death, in any legal or
administrative proceeding in which any party relies upon the con-
dition as an element of the claim or defense.”

1d. § 63G-2-3022)-(3).

A government entity shall disclose a private record to the following
individuals: “(a) the subject of the record; (b) the parent or legal guard-
ian of an unemancipated minor who is the subject of the record; (c)
the legal guardian of a legally incapacitated person who is the subject
of the record”; (d) an individual who “has a power of attorney from
the subject of the record”; (e) an individual who submits a notarized
release from the subject of the record; (f) a health care provider if the
record is a medical record and releasing the record is consistent with
normal professional practice and medical ethics; and (g) “any indi-
vidual to whom the record must be provided pursuant to court order
or legislative subpoena.” Id. § 63G-2-202(1).

A government entity may, in its discretion, disclose records that
are classified properly as private to persons other than those specified
above if the head of the government entity, or a designee, determines
that the interests favoring access to the record outweigh the interests
favoring restriction of access. See id. § 63G-2-201(5)(b).

If more than one subject is included in the private record, the record
shall be segregated. See id. § 63G-2-202(3).

Private Information on Certain Government Employees. At-risk gov-
ernment employees, meaning former or current (i) peace officers, (ii)
federal, state, and military judges, (iii) United States Attorneys and
Assistant United States Attorneys, (iv) armed forces and military
prosecutors, and (v) law enforcement personnel, may request that a
government entity holding a record or part of a record that would dis-
close the employee’s or the employee’s family member’s home address,
home telephone number, Social Security number, insurance coverage,
marital status, or payroll deductions classify such records as private.

See Utah Code Ann. § 63G-2-303(2).

Controlled records. The following records are controlled and there-
fore exempt from public disclosure under GRAMA if:

a. “the record contains medical, psychiatric, or psychological
data about an individual” (unless the record is in the possession
of the University of Utah Hospital and is sought “(i) in connec-
tion with any legal or administrative proceeding in which the pa-
tient’s physical, mental, or emotional condition is an element of
any claim or defense; or (ii) after a patient’s death, in any legal
or administrative proceeding in which any party relies upon the
condition as an element of the claim or defense”).

b. the government entity reasonably believes that releasing the
information would (i) be “detrimental to the subject’s mental
health or safety,” or (ii) the information constitutes “a violation of
normal professional practice and medical ethics”; and

c. the government entity has properly classified the record.
Utah Code Ann. §§ 63G-2-302(3), -304.

A government entity shall disclose a controlled record to the fol-
lowing individuals: (a) a physician, a psychologist, a certified social
worker, an insurance provider or agent, or a government public health
agency that submits a notarized release and a signed acknowledgment
from the subject of the record; and (b) any person to whom the record
must be disclosed pursuant to a court order. See id. § 63G-2-202(2).

If more than one subject is included in the controlled record, the

record shall be segregated. See id. § 63-2-202(3).

Protected records. The following records are protected if classified
properly by the government entity:

a. trade secrets;

b. commercial information or nonindividual financial informa-
tion if: (i) disclosure of the information could result in an unfair
competitive injury to the person submitting the information or
would impair the government from obtaining necessary future
information; (ii) the person submitting the information has a
greater interest in prohibiting access than the public does in ob-
taining access; and (iii) the person submitting the information has
been properly approved for a business confidentiality claim;

c. commercial or financial information to the extent that disclo-
sure would lead to financial speculations in currencies, securities,
or commodities that will interfere with a planned government
transaction or cause financial injury to the state economy;

d. “records the disclosure of which could cause commercial injury
to, or confer a competitive advantage upon a potential or actual
competitor of, a commercial project entity”;

e. “test questions and answers to be used in future license, cer-
tification, registration, employment or academic examinations”;

f. records the disclosure of which would give an unfair advantage
to a person proposing to enter into a contract with the govern-
ment, although a person can see the contract bids after the bid-
ding has been closed;

g. records that would identify real property or the appraised value
of personal or real property under consideration for public acqui-
sition, unless: (i) the public’s interest in the information outweighs
the government’ interest in acquiring the property on the best
possible terms; (i) the information has already been disclosed to
those not required to keep the information confidential; (iii) po-
tential sellers of the property already have learned of the govern-
ment’s plans to acquire the property; (iv) the potential seller of
the property already has learned of the government’s estimated
value of the property; or (v) if the property in consideration is a
single family residence, the government entity seeking to acquire
the property has initiated negotiations to acquire the property as
required by law;

h. records prepared in contemplation of sale, exchange, lease,
rental, or other compensated real or personal property transac-
tion that, if disclosed, would reveal the estimated or appraised
value of the property, unless: (i) the public’s interest in the in-
formation outweighs the government’s interest in acquiring the
property on the best possible terms; or (i) the information al-
ready has been disclosed to those not required to keep the infor-
mation confidential;

i. “records created or maintained for civil, criminal, or adminis-
trative enforcement purposes or audit purposes, or for discipline,
licensing, certification, or registration purposes,” if release of the
records: (i) reasonably could be expected to interfere with the in-
vestigations; (i) reasonably could be expected to interfere with
the audit, disciplinary, or enforcement proceedings; (iii) would
create a danger of depriving a person of a right to a fair trial or an
impartial hearing; (iv) reasonably could be expected to disclose a
confidential source’s identity; or (v) reasonably could be expected
to disclose audit or investigative techniques, procedures, policies,
or orders not generally known outside the government entity if
disclosure would interfere with enforcement or audit efforts;

j. “records the disclosure of which would jeopardize the life or
safety of an individual”;

k. records the disclosure of which would jeopardize the security
of government property, programs, or recordkeeping systems;
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l. records the disclosure of which would jeopardize the security
or safety of a correctional facility or that would interfere with the
control and supervision of the offender;

m. records the disclosure of which would reveal recommenda-
tions made to the Board of Pardons and Parole by its employees
or related entities;

n. records of the State Tax Commission the disclosure of which
would interfere with the audits and collections performed by the
State Tax Commission;

o. “records of a governmental audit agency relating to an ongoing
or planned audit” before release of the final audit;

p. “records prepared by or on behalf of a governmental entity
solely in anticipation of litigation that are not available under the
rules of discovery”;

q. “records disclosing an attorney’s work product”;

r. records disclosing privileged communications between the gov-
ernment entity and its attorney;

s. a legislator’s personal files, unless they include notice of legisla-
tive action or policy;

t. records in the custody or control of the Office of Legislative
Research and General Counsel that, if disclosed, would reveal a
legislator’s contemplated course of action before the legislator’s
final decision;

u. research requests from a legislator to the Office of Legislative
Research and General Counsel or to the Office of the Legislative
Fiscal Analyst and the responses to such requests;

v. “drafts, unless otherwise classified as public”;

w. “records concerning a governmental entity’s strategy about
collective bargaining or pending litigation”;

x. “records of investigations of loss occurrences and analyses of
loss occurrences that may be covered by the Risk Management
Fund, the Employers’ Reinsurance Fund, the Uninsured Em-
ployers’ Fund, or similar divisions in other governmental enti-
ties”;

y. records, other than personnel evaluations, that contain a per-
sonal recommendation if disclosure would constitute a clearly
unwarranted invasion of personal privacy or is not in the public
interest;

z. records that reveal the location of historic, prehistoric, paleon-
tological, or biological resources that, if known, would jeopardize
the security of those resources;

aa. records of independent state agencies if their disclosure would

violate a fiduciary duty;

bb. records of a public institution of higher education regarding
tenure evaluations, appointments, applications for admissions, re-
tention decisions, and promotions that could be discussed prop-
erly in a legally closed meeting; however, final decision on these
matters may not be classified as protected;

cc. records of the governor’s office that would reveal the gover-
nor’s contemplated policies or actions before the governor has
implemented or rejected those policies or courses of action or
made them public;

dd. “records of the Office of the Legislative Fiscal Analyst relat-
ing to budget analysis, revenue estimates, and fiscal notes of pro-
posed legislation before issuance of the final recommendations in
these areas”;

ee. records provided by the United States government or by an-
other state that are given to the government entity with the re-

quirement that they be maintained as protected;

ff. “transcripts, minutes or reports of the closed portion of a
meeting,” except as otherwise provided by law;

gg. records that reveal the contents of settlement negotiations,
except for final settlements or empirical data to the extent that
such settlements or data are not otherwise exempt from disclo-
sure;

hh. staff memoranda used in the decision-making function of any
quasi-judicial body;

ii. “records that would reveal negotiations regarding assistance
or incentives offered by or requested from a governmental entity
for the purpose of encouraging a person to expand or locate a
business in Utah, but only if disclosure would result in actual eco-
nomic harm to the person or place the governmental entity at a
competitive disadvantage, but this section shall not restrict access
to a record evidencing a final contract”;

jj- materials to which access must be limited for purposes of secur-
ing or maintaining the government entity’s proprietary protec-
tion of intellectual property rights;

kk. the name or other information that may reveal the identity
of a donor or potential donor to a government entity, provided
that: (i) the donor requests anonymity in writing; (i) terms or
conditions relating to the donation may not be classified as pro-
tected; and (iii) except for public institutions of higher education,
the government unit to which the donation is made is engaged
primarily in educational, charitable, or artistic endeavors, and has
no regulatory or legislative authority over the donor, a member
of his immediate family, or any entity owned or controlled by the
donor or his immediate family;

1. accident reports, except as provided by law;

mm. notification of workers’ compensation insurance coverage as
described by law;

nn. the following records of a public institution of education that
have been developed, discovered, or received by or on behalf of
faculty, staff, employees, or students of the institution: unpub-
lished lecture notes, unpublished research notes and data, un-
published manuscripts, creative works in process, scholarly cor-
respondence, and confidential information contained in research
proposals;

pp- “records in the custody or control of the Office of Legislative
Auditor General that would reveal the name of a particular legis-
lator who requests a legislative audit prior to the date that audit is
completed and made public” (although a submitted request for a
legislative audit “is a public document” unless the legislator asks
that the records revealing the name “be maintained as public re-
cords until the audit is completed and made public”);

qq- records, including maps, that detail the location of an explo-
sive;

rr. information contained in the Division of Aging and Adult Ser-
vices database or information received or maintained relating to
the Identity Theft Reporting Information System;

ss. “information contained in the Management Information Sys-
tem and Licensing Information System”;

tt. information pertaining to the National Guard’s operations or
activities;
uu. records that a pawn or secondhand business provides to law

enforcement or to the central database;

vv. “information regarding food security, risk, and vulnerability
assessments performed by the Department of Agriculture and
Food” and Department of Agriculture records relating to the
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National Animal Identification System or relating to livestock
diseases;

ww. records related to emergency plans prepared or maintained
by the Division of Homeland Security if disclosure of the records
would endanger public safety or the security of government prop-
erty, government programs, or a private person’s property if that
person provides information to the Division;

xx. unsubstantiated or anonymous complaints held by the De-
partment of Health regarding child care programs;

yy. unless otherwise classified as public under the law, an indi-
vidual’s personal contact information if the individual is required
to produce such information by law or by government order and
the individual has a reasonable expectation that such information
will be kept confidential;

zz. the personal and business contact information of an individual
who performs or is involved in medical or scientific research in-
volving animals if that research is conducted within the state sys-
tem of higher education;

aaa. unless otherwise made public, initial proposals under the
Government Procurement Private Proposal Program;

bbb. unless otherwise made public under the law, information
collected and prepared by the Judicial Performance Evaluation
Commission concerning a judge;

cce. proposals submitted by and contracts entered into by the
Utah Educational Savings Trust Plan, as well as records of the
trust, if the disclosure of the records conflicts with fiduciary ob-
ligations;

ddd. records of the Public Land Policy Coordinating Office in
furtherance of certain agreements; and

eee. information requested by and provided to the Utah State 911
Committee.

Utah Code Ann. § 6G3-2-305.

A government entity shall disclose a protected record to the follow-
ing: (a) the person who submitted the record; (b) any individual who
has a power of attorney from all persons, government entities, and
political subdivisions whose interests were sought to be protected by
the protected classification; (c) any individual who submits a notarized
release from all persons, government entities, and political subdivi-
sions, or their legal representatives, whose interests were sought to be
protected by the protected classification; or (d) any person to whom
the record must be disclosed pursuant to a court order or legislative
subpoena. See id. § 63G-2-202(4).

A government entity may, in its discretion, disclose records that are
protected to persons other than those specified above if the head of the
government entity, or a designee, determines that the interests favor-
ing access to the record outweigh the interests favoring restriction of
access. See id. § 63G-2-201(5)(b).

B. Other statutory exclusions.

GRAMA states that records may be exempt from disclosure if access
is otherwise restricted by statute, by federal regulation, or by court
rule. See Utah Code Ann. § 63G-2-201(3)(b). Examples of records to
which access is restricted include the following:

1. Health and human service records.

a. Records concerning an individual’s eligibility for certain
welfare benefits are private. See id. § 63G-2-302(1)(a).

b. Health Department records may be provided to such
authorized persons as local health departments, the Divi-
sions of Substance Abuse and Mental Health, the Utah Med-
ical Association, peer review committees, etc., but otherwise

are not subject to GRAMA. See id. § 26-25-1(2).

c. Communicable disease information relating to an indi-
vidual is confidential and may be released only in accordance
with enumerated requirements. See id. § 26-6-27.

d. Health Care Facility License Department information
is available to the public, except that information shall not
be disclosed if disclosure would constitute an unwarranted
invasion of privacy or if it identifies any individual other
than the owner or operator of a health care facility. See id.
§ 26-21-9(2). Information received by the department from
a health care facility pertaining to the facility’s accreditation
by a voluntary accrediting organization shall be private. See
id. § 26-21-9(3).

e. Child abuse reports are not subject to GRAMA but may
be available to authorized persons. See id. § 62A-4a-412(1).

f. Inquiries made regarding missing persons are confiden-
tial and are only available to law enforcement agencies, agen-
cies responsible for the child, the courts, the office of the
public prosecutor, a person engaged in bona fide research
when approved by the director of the division, or other au-
thorized persons. See id. § 53-10-204.

g. The Department of Health may not disclose any identi-
fiable health data unless the individual, his next of kin if de-
ceased, his parent or guardian, or a person holding a power
of attorney on his behalf has consented to the disclosure, or
unless the disclosure is to a state or government entity or
to an individual or organization for certain confidential re-
search or statistical purposes, or to a government entity for
the purpose of conducting an audit or evaluation. See id. §
26-3-7; see also id. § 26-3-10 (requiring that the Department
of Health protect the security of its identifiable health data).

h. The Utah Health Advisory Council shall observe confi-
dential requirements placed on the Department of Health in
the use of provided information. See id. § 26-1-7.5(7).

i. An individual who desires to examine a payment for ser-
vices offered by the Division of Family Services shall sign a
statement using a form prescribed by the division and shall
indicate that the individual is a taxpayer and a resident, and
that the individual will not use the information for commer-
cial or political purposes. In addition, the Division of Fam-
ily Services “shall establish policies and rules to govern the
custody and disclosure of confidential information, as well as
to provide access to information regarding payments for ser-
vices offered by the division.” The statute does not prohibit
the Division of Family Services and its agencies from “mak-
ing special studies or from issuing or publishing statistical
material and reports of a general character.” The Division
also may release information to local, state, and federal agen-
cies. The statute states that access to the Division of Family
Services records shall be governed by GRAMA. Id. § 62A-
4a-112.

j. A pharmacist may not release any information contained
in a prescription or patient’s medication profile to anyone
except federal or state drug enforcement officers and their
agencies, the patient himself, the patient’s legal representa-
tives, a third-party payment program, a pharmacist or physi-
cian providing professional services to the patient, or a phar-
macy patient’s attorney upon written authorization. See id. §
58-17b-604(2).

k. A mental health therapist may not disclose any confi-
dential communications with a patient without the express
consent of the patient, of the patient’s parent or legal guard-
ian, or of the patient’s authorized representative. See id. §
58-60-114(1). A therapist may disclose confidential commu-
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nications if permitted or required to do so under a state or
federal law, rule, regulation, or order, under an exemption
from evidentiary privilege, or under a generally recognized
professional or ethical standard. See id. § 58-60-114(2).

l. Information obtained, or complaints reviewed by, an
ombudsman under the Long-term Care Ombudsman Pro-
gram shall be kept confidential unless the complainant or
elderly resident, or a legal representative of either, consents
in writing to the disclosure; a court orders the disclosure; or
the disclosure is made to an authorized agency. See id. § 62A-
3-207. Unauthorized disclosure of any confidential informa-
tion submitted pursuant to the Long-term Care Ombuds-
man Program is a Class B misdemeanor. See id. § 62A-3-208.

m. In any proceeding to commit involuntarily a mentally
retarded individual to a mental retardation facility, the court
may exclude from the hearing all persons not necessary to
conduct the proceeding, but the individual’s attorney shall
have access to all documented information gathered on the
individual at the time of and prior to the hearing. See id. §
62A-5-312(11), (12).

n. A physician or a surgeon cannot, without the patient’s
consent, be examined in a civil action as to information ac-
quired by the doctor while attending a patient and that was
necessary to enable the doctor to prescribe or act for the
patient. See id. § 78B-1-137(4); see also Utah R. Evid. 506.

o. A patient or a patient’s personal representative may in-
spect or receive a copy of the patient’s records from a health
care provider when the health care provider is governed by
the Standards for Privacy of Individually Identifiable Health
Information. (When the health care provider is not governed
by Standards for Privacy of Individually Identifiable Health
Information, “a patient or a patient’s personal representative
may inspect or receive a copy of the patient’s records unless
access to the records is restricted by law or judicial order.”)
See Utah Code Ann. § 78B-5-618.

p- A person who discloses or uses personally identifiable
information obtained from state sources concerning individ-
uals applying for vocational rehabilitation services is guilty
of a misdemeanor, unless the individual consents to such dis-
closure. See id. § 53A-24-107.

2. Health insurance records.

a. Auditors performing state-ordered insurance audits of
an organization shall have access to patients’ medical re-
cords, but such information shall remain confidential. See

Utah Code Ann. § 31A-8-404.

b. Medical records of enrollees of an organization and an-
nual audits are to be kept confidential, unless otherwise or-

dered by a court. See id. § 31A-8-405.

c. Health insurance enrollees’ medical records are confi-
dential. See id. § 31A-22-617(4)(c).

d. Third Party Administrators’ records, which include
trade secrets or the identity of policyholders, are confiden-
tial, except that the insurance commissioner may use such
information in any proceeding against the administrator. See
id. § 31A-25-302(3).

e. All records pertaining to a hearing under the Delin-
quency Administrative Action Provisions are confidential,
with some exceptions. See id. §§ 31A-27-503, -504.

3. State and local miscellaneous records.

a. Alternative Dispute Resolution records are confidential.

See Utah Code Ann. § 78B-6-208(5).

b. A will deposited by a testator with the county clerk for
safekeeping shall be kept confidential. The conservator may
examine such a will under procedures ensuring the will’s

confidentiality. See 7d. § 75-2-901.

c. Every appointed or elected officer or municipal em-
ployee who is also an officer, director, agent, employee, or
owner of a substantial interest in any business entity that is
subject to the regulation of the municipality must disclose
the position held by the officer and the nature and value of
his interest upon first becoming appointed, elected, or em-
ployed, and at any time thereafter if his position in the busi-
ness entity changes significantly or if the value of his interest
increases significantly. The municipality’s mayor shall report
the substance of all such disclosure statements to the mem-
bers of the municipality’s governing body or may provide to
the members of the governing body copies of the disclosure
statements within 30 days after the mayor receives the state-
ment. See id. § 10-3-1306.

d. A public officer may not be examined as a witness about
communications made to him or her in official confidence
when the public interests would suffer by the disclosure. See
id. § 78B-1-137.

e. No elected or appointed county officer shall disclose
confidential information acquired by reason of his or her of-
ficial position. See id. § 17-16a-4(1)(a).

f. The governor shall deliver a “confidential draft copy” of
his proposed budget recommendations to the Office of the
Legislative Fiscal Analyst. Id. § 63]-1-201(1).

g. “The governing body of each municipality shall keep
a journal of its proceedings. The books, records, accounts
and documents or each municipality . . . shall be available to
the public during regular business hours for inspection and
copying.” Id. § 10-3-603.

h. The governing body of each city having 65,000 or more
inhabitants must provide the results of an annual examina-
tion of the city’s finances to the city newspapers and to any
person upon request. See id. § 10-3-604; see also id. § 10-2-
301 (describing the classifications of municipalities based on
population numbers of inhabitants).

i. Unless otherwise classified as a private record, “all in-
struments of record and all indexes [in the county recorder’s
office] are open to public inspection during office hours.”
Id. § 17-21-19(1). “Upon payment of the applicable fee, a
person may obtain copies of a public record.” Id.

j. Maps of boundary surveys in the county surveyor’s office
are public records. See id. § 17-23-17(2)(c).

4. Taxation and revenue records.

a. State tax returns are to be kept confidential, except by
court order or in other official proceedings. For all taxes ex-
cept individual income tax and corporate franchise tax, the
commission may, by rule, provide the identity and other in-
formation of taxpayers who failed to file tax returns or to pay
the tax due. See Utah Code Ann. § 59-1-403.

b. Under the Multistate Tax Compact, information ob-
tained in an audit is to be kept confidential and available only
to party states, their subdivisions, or the United States. See
id. § 59-1-801(Art. VIII, sec. 6).

c. Property tax audit reports are confidential, although the
statistical information based on the audits may be public. See

id. § 59-2-705(1).

d. Sales and Use tax returns and other information are
confidential under Utah Code section 59-1-403. See id. § 59-
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e. The records of ownership, registration, transfer, and
exchange of most Revenue Bonds, and of persons to whom
payment is made with respect to such obligations, generally
are classified as private or protected under GRAMA. See id.
§ 63B-1b-402(8)(b).

5. Records of other governmental agencies.

a. All records of the Utah Horse Racing Commission are
subject to GRAMA. See Utah Code Ann. § 4-38-6.

b. Financial reports filed with the lieutenant governor
pursuant to the Lobbyist Disclosure and Regulation Act are
public. See id. § 36-11-106(2).

c. Records of the Division of Motor Vehicles that identify
nonconforming vehicles are public. See id. § 41-1a-522(2).

d. Abstracts of judgment received by the Driver License
Division for violations of motor vehicle laws shall be clas-
sified and disclosed by the division pursuant to Utah Code
section 53-3-109. See id. § 77-7-25.

e. Notices of a juvenile court’s decision regarding a minor
charged with a violent felony may be provided to a district
superintendent or to the school or transferee school “for
purposes of the minor’s supervision and student safety.” Id.
§ 78A-6-113.

f. Records provided by any pawnbroker or pawnshop
to a law enforcement agency in accordance with Utah law
are classified as protected under GRAMA. See id. § 63G-2-
305(46).

C. Court-derived exclusions, common law prohibitions,
recognized privileges against disclosure.

1. Access to Addresses of Licensed Dog Owners. In Mr: Pooper Scooper
Inc. v. Murray City and Sandy City, No. 02-06 (Utah State Rec.
Comm. May 13, 2002), the State Records Committee ruled that
disclosure of the home addresses of persons who were licensed
dog owners would constitute an unwarranted invasion of person-
al privacy. Although other government entities had classified the
addresses of licensed dog owners as public, the Records Commit-
tee upheld each city’s denial of access based on Utah Code sec-
tion 63-2-302(2)(d) (renumbered as section 63G-2-302), which
allows a government entity to classify records as private if disclo-
sure would constitute a “clearly unwarranted invasion of personal
privacy.” See Decision & Order, Mr: Pooper Scooper Inc. v. Murray
City & Sandy City, No. 02-06 (Utah State Rec. Comm. May 13,
2002).

2. Access to State Computerized Traffic Accident Database. In The
Salt Lake Tribune v. Utah Dep’t of Transp., No. 92-01 (Utah State
Rec. Comm. Oct. 9, 1992), the State Records Committee ruled
that the computerized traffic accident database created and main-
tained by the Utah Department of Transportation (“UDOT”)
was a public record and that The Salt Lake Tribune was entitled
to a copy of the database on 9-track computer tape. The Records
Committee also ruled, however, that certain personal information
in the database had to be redacted before release of the database.
On appeal, the Third District Court ruled that the entire traf-
fic accident database was a public record and ordered UDOT to
provide the entire unredacted database to The Salt Lake Tribune.
Utal Dep’t of Transp. v. Kearns-Tribune Corp., No. 920906153AA
(Utah 3d Dist. Nov. 29, 1993).

3. Inspection of Driver’s License Records. In Deseret News Publ’g Co.
v. Utab Dep’t of Public Safety, No. 92-02 (Utah State Rec. Comm.
Nov. 12, 1992), the State Records Committee ruled that persons
wishing to inspect public driver’s license records must pay a fee of
$3 per record despite GRAMA’s express language barring fees for

inspection of public records. The Records Committee reasoned
that the fee was permissible under another state statute allowing a
charge for “furnish[ing] a report on the driving record of any per-
son.” See Decision & Order, Deseret News Publ’g Co. v. Utah Dep’t
of Pub. Safety, No. 92-02 (Utah State Rec. Comm. Nov. 12, 1992).

4. Records of Delinquent Child Support Payments. In fones v. U.S.
Child Support Recovery, 961 F. Supp. 1518, 1520 (D. Utah 1997),
defendants sent a poster to plaintiff’s employer and family mem-
bers that referred to plaintff “as a ‘Dead Beat Parent’ with a
‘well-paying job’ whose ‘own flesh and blood’ ‘wishes his mother
cared about him to send the child support which the court or-
dered her to contribute to his care.” The federal district court
rejected defendants’ public record defense to plaintiff’s invasion
of privacy claim, holding that Utah Code section 63-2-302(2)(b)
(renumbered as section 63G-2-302), which classifies “records
describing an individual’s finances” as private, prohibits the dis-
closure of records of delinquent child support payments to the
general public. Id. at 1522.

5. The following cases were decided under Utah’s old open re-
cords statutes; namely, the Public and Private Writings Act, Utah
Code Ann. § 78-26-1 to -3 (repealed 1992), and the Information
Practices Act, Utah Code Ann. § 63-2-59 to -91 (repealed 1991).
Consequently, these cases are now limited by GRAMA. However,
the rules set forth in KUTV Inc. v. Utah State Bd. of Educ., 689 P.2d
1357 (Utah 1984), regarding the presumption of openness and
official promises of confidentiality retain vitality and have been

codified substantially by GRAMA.

a. No absolute right of access. In Redding v. Facobsen, 638 P.2d
503 (Utah 1981), the Utah Supreme Court upheld the con-
stitutionality of a Utah statute stating that salary data about
state college professors is confidential. The court reasoned
that even if there were a constitutional right of access (which
the court doubted), “the public has no absolute constitution-
al right to immediate access to everything its government
officials are doing or everything their records contain.” Id.
at 507.

b. Presumption of Openness. In KUTV Inc. v. Utah State Bd. of
Educ., 689 P.2d 1357 (Utah 1984), a television station sought
to obtain “confidential” questionnaires in which students
and teachers answered questions about sex discrimination
and religious discrimination at a public high school. The
Utah Supreme Court ordered the Board of Education to edit
the questionnaires to delete personally identifying data, and
then to release the edited questionnaires. The court noted,
however, that the public’s “right to know” is not absolute; it
is subject to an “implied rule of reason.” Id. at 1361. There is
a presumption that government records are open to inspec-
tion, and an agency that seeks to keep a record secret bears
the burden to justify its decision. See id. at 1361-62.

c. Promises of Confidentiality. In KUTV Inc. v. Utab State
Bd. of Educ., 689 P.2d 1357 (Utah 1984), the Utah Supreme
Court held that a state agency’s promise of confidentiality is
insufficient, by itself, to preclude disclosure of a public re-
cord. “The promise [of confidentiality] would have to coin-
cide with reasonable justification based on public policy for
refusing to release the records.” Id. at 1361.

D. Are segregable portions of records containing exempt
material available?

Under GRAMA, if a requested record contains both information
the requester is entitled to inspect and information the requester is
not entitled to inspect, a government entity “may deny access to in-
formation in the record if the information is exempt from disclosure
to the requestor.” Utah Code Ann. § 63G-2-308(2). This segregation
provision is a codification of the rule established in KUTV Inc. v. Utah
State Bd. of Educ., 689 P.2d 1357, 1362 (Utah 1984), where the Utah
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Supreme Court held that a state agency had a duty to segregate public
from nonpublic information in a requested record.

E. Homeland Security Measures.

In its 2002 General Session, the Utah Legislature passed House Bill
283, which enacted and amended GRAMA’ provisions. The amend-
ments responded to the terrorist attacks of September 11, 2001, on the
World Trade Center in New York City and the Pentagon in Washing-
ton, D.C. amid growing concerns regarding the inability of existing
law to deal with terrorist-type crimes. GRAMA now excludes from
its coverage records of a government entity or political subdivision
regarding security measures designed for the protection of persons or
property, public or private, including security plans, security codes and
combinations, passes and keys, security procedures, and building and
public works designs, to the extent that the records relate to a public
entity’s ongoing security measures. See Utah Code Ann. § 63G-2-106.
In addition, information regarding food security, risk, and vulnerabili-
ty assessments performed by the Department of Agriculture and Food
is excluded from GRAMAS scope. See id. § 63G-2-305(47).

III. STATE LAW ON ELECTRONIC RECORDS

A. Can the requester choose a format for receiving
records?

“In response to a request, a governmental entity is not required to
... provide a record in a particular format, medium, or program not
currently maintained by the governmental entity.” Utah Code Ann. §
63G-2-201(8)(a)(iii). “Upon request, a governmental entity may pro-
vide a record in a particular form . . . if: (i) the governmental entity
determines that it is able to do so without unreasonably interfering
with the governmental entity’s duties and responsibilities; and (ii) the
requestor agrees to pay the governmental entity for providing the re-
cord in the requested form in accordance with Section 63G-2-203.”

1d. § 63G-2-201(8)(b).

B. Can the requester obtain a customized search of
computer databases to fit particular needs?

Although GRAMA does not specifically address this issue, it is likely
that a requester could obtain a customized search of computer data-
bases as long as the requester identifies the records sought with rea-
sonable specificity and pays for the search costs. See Utah Code Ann.
§ 63G-2-201(7).

C. Does the existence of information in electronic format
affect its openness?

Under GRAMA, “[a] governmental entity may not use the physical
form, electronic or otherwise, in which a record is stored to deny, or
unreasonably hinder the rights of persons to inspect and receive cop-
ies of a record.” Utah Code Ann. § 63G-2-201(11). Original data in a
computer program is normally public. See id. § 63G-2-301(3)(]).

D. How is e-mail treated?
1. Does e-mail constitute a record?

GRAMA defines a “Record” to include “electronic data,” “docu-
ments,” and “other documentary material regardless of physical form
or characteristics.” Utah Code Ann. § 63G-2-103(22)(a).

2. Public matter on government e-mail or
government hardware

Given that GRAMA defines a “Record” to include “electronic data
. . regardless of physical form or characteristics,” communications
regarding a public matter on government e-mail or government hard-
ware are presumably public unless otherwise specifically exempted.

Utah Code Ann. § 63G-2-103(22)(a).

3. Private matter on government e-mail or
government hardware

Under GRAMA, a “Record” does not include “personal
communication[s] prepared or received by an employee or officer of

a governmental entity in the employee’s or officer’s private capacity.”
Utah Code Ann. § 63G-2-103(22)(b)(i). The meaning of “private ca-
pacity,” and whether it extends to communications regarding a pri-
vate matter on government e-mail or government hardware, is not

addressed.
4. Public matter on private e-mail

GRAMA’s  definiton of a “Record” excludes “personal
communication[s] prepared or received by an employee or officer of
a governmental entity in the employee’s or officer’s private capacity.”
Utah Code Ann. § 63G-2-103(22)(b)(i). The meaning of “private ca-
pacity,” and whether it extends to communications regarding a public
matter on private e-mail, is not addressed.

5. Private matter on private e-mail

GRAMA defines a “Record” to exclude “personal communication(s]
prepared or received by an employee or officer of a governmental en-
tity in the employee’s or officer’s private capacity.” Utah Code Ann. §
63G-2-10322)(b)(3).

E. How are text messages and instant messages treated?

1. Do text messages and/or instant messages
constitute a record?

GRAMA defines a “Record” to include “electronic data,” “docu-
ments,” and “other documentary material regardless of physical form
or characteristics.” Utah Code Ann. § 63G-2-103(22)(a).

2. Public matter message on government hardware.

Given that GRAMA defines a “Record” to include “electronic data
. regardless of physical form or characteristics,” text messages or
instant messages regarding a public matter on government hardware

are presumably public unless otherwise specifically exempted. Utah
Code Ann. § 63G-2-103(22)(a).

3. Private matter message on government hardware.

Under GRAMA, a “Record” does not include “personal
communication[s] prepared or received by an employee or officer of
a governmental entity in the employee’s or officer’s private capacity.”
Utah Code Ann. § 63G-2-103(22)(b)(i). The meaning of “private ca-
pacity,” and whether it extends to text messages or instant messages
regarding a private matter on government hardware, is not addressed.

4. Public matter message on private hardware.

GRAMA’s  definition of a “Record” excludes “personal
communication[s] prepared or received by an employee or officer of
a governmental entity in the employee’s or officer’s private capacity.”
Utah Code Ann. § 63G-2-103(22)(b)(i). The meaning of “private ca-
pacity,” and whether it extends to text messages or instant messages
regarding a public matter on private hardware, is not addressed.

5. Private matter message on private hardware.

GRAMA defines a “Record” to exclude “personal communication(s]
prepared or received by an employee or officer of a governmental en-
tity in the employee’s or officer’s private capacity.” Utah Code Ann. §
63G-2-103(22)(b)(i).

F. How are social media postings and messages treated?

GRAMA defines a “Record” to include “electronic data,” “docu-
ments,” and “other documentary material regardless of physical form
or characteristics.” Utah Code Ann. § 63G-2-103(22)(a).

G. How are online discussion board posts treated?

GRAMA defines a “Record” to include “electronic data,” “docu-
ments,” and “other documentary material regardless of physical form
or characteristics.” Utah Code Ann. § 63G-2-103(22)(a).
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H. Computer software
1. Is software public?

Proprietary software and computer programs are not subject to
GRAMA. Utah Code Ann. § 63G-2-103(22)(b)(v), (x).

2. Is software and/or file metadata public?

Although GRAMA does not address this topic, given that propri-
etary software and computer programs are not subject to GRAMA,
Utah Code Ann. § 63G-2-103(22)(b)(v), (x), software and file meta-
data likely are exempt from disclosure as well.

I. How are fees for electronic records assessed?

When the record is “the result of computer output, other than
word processing,” fees may include “the actual incremental cost of
providing the electronic services and products together with a reason-
able portion of the costs associated with formatting or interfacing the
information for particular users,” as well as staff and administrative

costs. Utah Code Ann. § 63G-2-203(2)(a)-(c).
J.  Money-making schemes.
1. Revenues.

Some government entities, such as the Driver License Division, the
Tax Commission, and the Department of Natural Resources, sell in-
formation in their databases to private companies to generate revenue.

2. Geographic Information Systems.

The Automated Geographic Reference Center provides geographic
information system services to the federal government, local political
subdivisions, and private persons. Utah Code Ann. § 63F-1-506(1)-
(2). The Center may establish rules, policies, and fees for its services.
Id. § 63F-1-506(4)(a)-(b).

K. On-line dissemination.

The availability of online transmission of records varies between
government entities. The requester should inquire with the govern-
ment entity that maintains the record to determine if online dis-
semination is available. In 2005, GRAMA was amended to allow a
government entity to provide access to an electronic record in lieu
of providing access to its paper equivalent. Utah Code Ann. § 63G-
2-201(12).

IV. RECORD CATEGORIES -- OPEN OR CLOSED

The following list is not exhaustive, but it identifies several Utah
statutory provisions, including those outside of GRAMA, which gov-
ern access to particular record categories. To determine whether a
particular record is open to inspection, requesters should consult the
Division of State Archives and the agency that actually maintains the
record. In addition, the State General Retention Schedule, available
from the Division of State Archives, contains a summary of the clas-
sifications assigned to common records.

A. Autopsy reports.

Copies of all autopsy reports, findings, and records gathered or
compiled in the investigation of a death may be obtained by the dece-
dent’s next-of-kin, legal representative, or physicians who attended the
decedent during the year before death upon written request for release
of such documents by the medical examiner. In addition, the coun-
ty attorney, the district attorney, the attorney general, or other law
enforcement officials having jurisdiction may, upon written request,
secure copies of the original records where necessary for the perfor-
mance of their duties. Otherwise, the medical examiner shall maintain
the confidentiality of the records. See Utah Code Ann. § 26-4-17.

B. Administrative enforcement records (e.g.,
worker safety and health inspections, or accident
investigations)

1. Rules for active investigations.

Administrative enforcement records are protected, and therefore
not subject to disclosure under GRAMA, if their release:

a. reasonably could be anticipated to interfere with enforcement
investigations;

b. reasonably could be anticipated to interfere with enforcement
proceedings;

c. would endanger a person’s right to an impartial hearing;

d. “reasonably could be expected to disclose the identity of a
source who is not generally known outside of government and,
in the case of a record compiled in the course of an investiga-
tion, disclose information furnished by a source not generally
known outside of government if disclosure would compromise
the source”; or

e. “reasonably could be expected to disclose investigative . . .
techniques, procedures, policies, or orders not generally known
outside of government if disclosure would interfere with enforce-
ment . . . efforts.

Utah Code Ann. 63G-2-305(9).
2. Rules for closed investigations.

GRAMA does not distinguish between active and closed adminis-
trative enforcement investigations.

C. Bank records.

1. The Department of Financial Institutions’s orders, reports, and
other information are confidential, are not public records, and are
not open to the public. See Utah Code Ann. § 7-1-802(2). Excep-
tions to this rule are set forth in the statute. See id. § 7-1-802(3).

2. All notices, records, and other information regarding posses-
sion of an institution by the Commissioner of the Department
of Financial Institutions may be kept confidential, and all court
records relating to the commissioner’s possession 72y be sealed
from the public under certain enumerated circumstances. See id.

§ 7-2-6(1)(b).

3. Every stockholder, member, or borrower of an association may
inspect the non-confidential books and records of the association.
Seeid. § 7-7-12(1).

4. Every shareholder of a bank has the right to inspect a bank’s
books and records. See id. § 7-3-39. A shareholder may be allowed
access to “records pertaining solely to the deposits, borrowings,
or other financial transactions of a particular customer” under
certain enumerated conditions. /d.

5. Communications and writings which relate to trust business
conducted by banks, savings and loan companies, and other trust
companies shall be kept “inviolate.” Id. § 7-5-6.

6. Upon application by any person, the Department of Financial
Institutions may exercise its regulatory powers. The information
furnished by the applicant and the findings of the Department’s
investigations are open to the public, except those portions des-
ignated as confidential to prevent “a clearly unwarranted invasion
of privacy.” Id. § 7-1-706(3)(b).

7. Meetings of the Board of Financial Institutions and records of
its proceedings are open to the public, except for discussions of
confidential information pertaining to a particular financial insti-
tution. See id. § 7-1-203(5)(e).

8. Except for a select group of government entities, “an individual
acting on behalf of a government entity may not request, obtain
by subpoena, or otherwise obtain information from a state or
federally chartered financial institution that constitutes a record
reflecting the financial condition of any person without first ob-
taining: (a) written permission from all account holders of the
account referenced in the record to be examined; or (b) an order
from a court of competent jurisdiction permitting access to the
record.” Id. § 7-1-2001(2).
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D. Budgets.

Budget recommendations of the governor’s office are not public if
their disclosure “would reveal the governor’s contemplated policies or
courses of action before the governor has implemented or rejected
those policies or courses of action or made them public.” Utah Code
Ann. § 63G-2-305(29). Also confidential are “records of the Office of
the Legislative Fiscal Analyst relating to budget analysis, revenue es-
timates, and fiscal notes of proposed legislation before issuance of the
final recommendations in these areas.” Id. § 63G-2-305(30). Budget
documents and financial statements of “public associations,” however,
are public records if fifty percent or more of the public association’s
members are elected or appointed public officials from Utah and
membership dues or other financial support come from public funds.
Id. § 63G-2-901.

E. Business records, financial data, trade secrets.

1. Department of Commerce records concerning “incorporations,
mergers, name changes, and uniform commercial code fillings” are

generally public. Utah Code Ann. § 63G-2-301(2)(h).

2. If properly classified by the government, commercial or nonindi-
vidual financial information is protected if disclosure of such informa-
tion could reasonably result in unfair competitive injury to the person
or entity submitting the information or would result in the govern-
ment’s impaired ability to obtain necessary information in the future;
“the person submitting the information has a greater interest in pro-
hibiting access than the public in obtaining access”; and the person
submitting the information has provided the government with certain
requisite information. Id. § 63G-2-305(2).

3. Trade secrets are generally protected. See id. § 63G-2-305(1).
In DatalLister Inc. v. Utab Labor Comm’n, No. 00-01 (Utah State Rec.
Comm. Jan. 14, 2000), the State Records Committee determined
that records regarding employers’ insurance coverage are protected
as trade secrets under Utah Code sections 63-2-304(1) (renumbered
as section 63G-2-305), 13-24-2(4), and 63-2-308(1) (renumbered as
section 63G-2-309).

4. Materials to which access must be limited to secure or maintain
the government entity’s proprietary interest in patents, copyrights, and
trade secrets are classified as protected. Utah Code Ann. § 63G-2-
305(36).

5. Civil antitrust investigations by the attorney general will be kept
confidential unless waived; such information, however, may be dis-
closed to a grand jury and to officers of federal and state law enforce-
ment agencies. See id. § 76-10-917(8).

6. The identity of a person being investigated under the Consumer
Sales Practices Act may not be disclosed publicly unless the person’s
name has become a matter of public record or he or she has consented.
See id. § 13-11-7(2). Final judgments rendered under the Act are pub-
lic records. See id. § 13-11-7(1).

7. Credit reports and financial statements submitted by a person
wanting to be licensed in the construction trades are confidential, and
are therefore not subject to GRAMA. See id. § 58-55-307.

8. Shareholders of business corporations have the right to examine
the corporation’s books and records at a reasonable time for a proper
purpose. See id. § 16-10a-1602.

9. A director or a member of a nonprofit corporation is entitled to
inspect and copy certain records of the corporation including its ar-
ticles and bylaws, resolutions adopted by the board of directors, min-
utes of all members’ meetings for a period of three years, records of
all action taken by members without a meeting for a period of three
years, a list of the names and addresses of the nonprofit’s members
and directors, financial statements for the preceding three years, and
a copy of the nonprofit’s most recent annual report. See id. §§ 16-6a-
1601, -1602.

10. The Department of Financial Institutions may not disclose the
names or identities of persons or the facts it investigates under the
Utah Consumer Credit Code. See id. § 70C-8-103(5). This restriction
does nor apply to disclosures made during an enforcement proceeding.
See id. § 70C-8-103(6).

11. Unless waived by the entity, books and records of an agricultural
cooperative association may be inspected only by a member or by a
member’ agent or attorney. See id. § 3-1-43(1). The information con-
tained in the records may not be disclosed to third parties without the
association’s prior consent. See id. § 3-1-43.

12. All registrations and bonds filed with the Division of Corpora-
tions and Commercial Code by collection agencies are open to public
inspection. See id. § 12-1-5.

13. Records relating to the ownership of security interests in regis-
tered public obligations are not subject to public inspection or copy-
ing. See id. § 15-7-11(1).

14. The Securities Division’s register of all applications for registra-
tion and registration statements is open for public inspection. See #d.

§61-1-25(2).

15. Records of all trademarks or service marks registered with the
Division of Corporations and Commercial Code are open for public
examination. See id. § 70-32-202.

F. Contracts, proposals and bids.

1. Documentation of compensation that a government entity pays
to a contractor or private provider is generally public. See Utah Code
Ann. § 63G-2-301(2)(j).

2. Contracts entered into by a government entity are “normally
public.” Id. § 63G-2-301(3)(d).

G. Collective bargaining records.

Records concerning a government entity’s strategy about collective
bargaining are classified generally as protected. See Utah Code Ann.
§ 63G-2-305(23).

H. Coroners reports.

1. Medical examiner records are confidential and may be released to
such authorized persons as the county attorney, the attorney general,
the decedent’s next of kin, a legal representative, physicians, etc. See
Utah Code Ann. § 26-4-17.

2. Medical examiners’ reports are admissible as evidence at civil tri-
als. See id. § 26-4-18. 'To the extent that a report is used at trial, that
report is generally open to the public.

I. Economic development records.

GRAMA exempts from disclosure “records that would reveal ne-
gotiations regarding assistance or incentives offered by or requested
from a government entity for the purpose of encouraging a person
to expand or locate a business in Utah, but only if disclosure would
result in actual economic harm to the person or place the government
entity at a competitive disadvantage, but this section may not be used
to restrict access to a record evidencing a final contract.” Utah Code
Ann. § 63G-2-305(35).

J. Election records.
1. Voter registration records.

Voter registration records, including a person’s voting history, are
public except for those parts “identifying a voter’s driver license or
identification card number, Social Security number, or last four digits
of the Social Security number.” Utah Code Ann. §§ 63G-2-301(),
-302(3j).

2. Voting results.

a. After paper ballots have been read and tallied, the judges “shall
... string the counted, excess, and spoiled ballots on separate strings,”
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Utah Code Ann. § 20A-4-106(1)(a)(i), and “shall carefully seal all of
the strung ballots in a strong envelope.” Id. § 20A-4-106(1)(b). The
strung ballots may not be examined by anyone, except during an au-
thorized recount. Id. § 20A-4-106(1)(a)(ii).

b. The official register, pollbook, tally sheets, etc. shall be sealed in
a “strong envelope or pouch” before the judges adjourn. Id. § 20A-4-
106(1), (4). All challenges to an individual’s right to cast a ballot must
be recorded in the official register and on the challenge sheets in the
pollbook. Id. § 20A-3-202(4).

c. The election officer shall preserve ballots and all other official
election returns for 22 months, after which time if no election contest
is commenced, he must “destroy them without opening or examining
them.” Id. § 20A-4-202(2).

d. “The board of canvassers shall canvass the election returns by
publicly opening the returns and determining from them the votes
of each voting precinct for: (i) each person voted for; and (ii) for and
against each ballot proposition voted upon at the election.” Id. § 20A-
4-303(1).

e. In the case of a contested election, where an inspection of the
ballots is necessary for the determination of the election contest, the
judge may require the election officials to deliver the unopened ballots
to the court, where the “judge shall open and inspect the ballots in
open court in the presence of the parties or their attorneys, and imme-
diately after such inspection shall seal them in an envelope and return
them . . . to their legal custodian.” Id. § 20A-4-404(3).

f. Campaign finance statements filed by candidates for municipal
office must be made available for public inspection and copying no
later than one business day after the statement is filed. Id. § 10-3-208.

K. Gun permits.

When a concealed weapons permit is issued, a record shall be main-
tained by the office of the licensing authority, but the names, address-
es, telephone numbers, dates of birth, and Social Security numbers
of persons receiving such permits are classified as protected records

under GRAMA. Utah Code Ann. § 53-5-708(1).
L. Hospital reports.

1. All certificates, applications, records, and reports that directly or
indirectly identify a patient or former patient at Utah State Hospital
and other mental institutions shall be kept confidential and may be
disclosed only if: (a) the individual identified or his legal guardian, if
any, or, if a minor, his parent or legal guardian shall consent”; (b) dis-
closure is necessary to comply with other laws, including completion
of information forms by a court clerk to be supplied to the Bureau of
Criminal Identification; or (c) a court directs “upon its determination
that disclosure is necessary for the conduct of the proceedings before
it, and that failure to make the disclosure would be contrary to public
interest.” Utah Code Ann. § 62A-15-643(1).

2. Records containing medical, psychiatric, or psychological data
about an individual are generally controlled if properly classified as
such. See id. § 63G-2-304(1).

3. Records containing an individual’s medical history, diagnosis,
condition, treatment, etc. are classified as private. See id. § 63G-2-
302(1)(b).

In Carter v. Univ. of Utah, No. 95-02 (Utah State Rec. Comm. April
21, 1995), the State Records Committee ordered the University of
Utah Hospital to release private patient records to a hemodialysis
nurse who was terminated from her position with the hospital. The
nurse, who had commenced a grievance proceeding against the hospi-
tal for wrongful termination, sought access to portions of the records
that related to her conduct as an employee. The Records Committee
determined that, even though the records were classified properly as
private, the interest in disclosure outweighed the interest favoring re-
striction of access and ordered the hospital to release the records with

information on individual patients redacted.

4. Medical records in the possession of the University of Utah Hos-
pital, its clinics, doctors, or affiliated entities are not private records or
controlled records when the records are sought “(i) in connection with
any legal or administrative proceeding in which the patient’s physical,
mental, or emotional condition is an element of any claim or defense;
or (ii) after a patient’s death, in any legal or administrative proceeding
in which any party relies upon the condition as an element of the claim

or defense.” Utah Code Ann. § 63G-2-302(3)(b).

5. Physicians’ abortion reports submitted to the Department of
Health are “confidential and privileged.” Id. §§ 26-25-4, 76-7-313.

M. Personnel records.
1. Salary.

Records containing the gross compensation of a government en-
tity’s former and present employees and officers are public, exclud-
ing “(i) undercover law enforcement personnel, and (ii) investigative
personnel if disclosure could reasonably be expected to impair the ef-
fectiveness of investigations or endanger any individual’s safety.” Utah
Code Ann. § 63G-2-3012)(b).

2. Disciplinary records.

Records relating to formal charges or disciplinary actions against a
past or present government employee are generally public if the dis-
ciplinary action has been completed and the charges have been sus-
tained. Utah Code Ann. § 63G-2-301(2)(0); see also Atkinson v. City of
West Jordan, No. 99-13 (Utah State Rec. Comm. Nov. 15, 1999) (de-
termining that an investigative report “regarding allegations of impro-
priety brought against Mr. Atkinson by a co-employee” was public).
Judicial disciplinary records are closed to the public until the Utah Su-
preme Court has entered its final order, except: (a) “upon order of the
[Utah] Supreme Court”; (b) “upon the request of the judge who is the
subject of the complaint”; (c) upon the request of the Senate Judicial
Confirmation Committee for the purpose of evaluating a candidate’s
fitness for office; (d) “to aid in a criminal investigation or prosecution”;
or (e) upon the request of the Office of Legislative Auditor General,
with certain exceptions. Utah Code Ann. § 78A-11-112(3).

3. Applications.

a. “[E]lmployment records concerning a current or former em-
ployee of, or applicant for employment with, a governmental entity
that would disclose that individual’s home address, home telephone
number, Social Security number, insurance coverage, marital status,
or payroll deductions” are private. Utah Code Ann. § 63G-2-302(1)(f).

b. In 1994, The Daily Herald filed a lawsuit against Orem City for
refusing to release the names, resumes, and professional qualifications
of the four finalists for the position of Orem City manager. On Sep-
tember 23, 1996, a Fourth District judge ruled that “the records for
which disclosure was sought, though private, are records as to which
there is a greater public interest in disclosure than Orem’s interest in
protecting them from disclosure.” Scripps League Newspapers v. City of
Orem, No. 940400646 CN, at 17 (Utah 4th Dist. Sept. 23, 1996).

4. Personally identifying information.

a. The names, business addresses, business telephone numbers,
gross compensation, job description, gender, etc. of former and pres-
ent government entity employees are generally public. Utah Code
Ann. § 63G-2-3012)(b).

b. “[E]Jmployment records concerning a current or former em-
ployee of, or applicant for employment with, a governmental entity
that would disclose that individual’s home address, home telephone
number, Social Security number, insurance coverage, marital status, or
payroll deductions” are private. Id. § 63G-2-302(1)(f).

c. “[That part of a record indicating a person’s Social Security num-
ber or federal employer identification number” is private. Id. § 63G-
2-302(1)(h).
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d. “[T]hat part of a voter registration record identifying a voter’s
driver license or identification card number, Social Security number,
or last four digits of the Social Security number.” Id. § 63G-2-302(1)

(h).

e. Also exempt from disclosure are (1) “an individual’s home ad-
dress, home telephone number, or personal mobile phone number,
if: (a) the individual is required to provide the information in order to
comply with a law, ordinance, rule, or order of a government entity;
and (b) the subject of the record has a reasonable expectation that this
information will be kept confidential due to: (i) the nature of the law,
ordinance, rule, or order; and (ii) the individual complying with the
law, ordinance, rule, or order”; and (2) “the name, home address, work
addresses, and telephone numbers of an individual that is engaged in,
or that provides goods or services for, medical or scientific research
that is: (a) conducted within the state system of higher education . . . ;
and (b) conducted using animals.” Id. § 63G-2-305(51), (52).

5. Expense reports.
Not addressed.
6. Other.

a. Employment records that contain performance evaluations and
personal status information are private if properly classified by the

government entity. Utah Code Ann. § 63G-2-302(2)(a).

b. Records other than performance evaluations containing personal
recommendations are private if so classified by the government entity
and if disclosure would constitute a clearly unwarranted invasion of
personal privacy. Id. § 63G-2-302(2)(d).

c. Rules regarding the confidentiality of records pertaining to drug
tests are subject to GRAMA. Id. § 67-18-5.

d. Data within pension records concerning service credits is confi-
dential. Id. § 49-11-618(2).

e. All information, reports, and test results received by an employer
through a drug or alcohol testing program are confidential, and may
not be disclosed except in authorized disciplinary or rehabilitative
proceedings, or in an authorized action by the employee for libel or
slander. Id. § 34-38-13.

f. “Employing units” are required to keep certain records prescribed
by the Department of Workforce Services and to allow the Division
of Employment Development to inspect those records. The informa-
tion contained in the records “may not be published or open to public
inspection in any manner revealing the employing unit’s or the indi-
vidual’s identity, but the information shall be disclosed to a party to
an unemployment hearing before an administrative law judge of the
department or a review by the Workforce Appeals Board to the extent
necessary for the proper presentation of the party’s case.” Id. §§ 35A-
4-312(3), @)(a).

h. A grand jury report concerning a public officer’s or employee’s
noncriminal misconduct shall be sealed by the managing judge and
not be filed as a public record until at least 31 days after a copy of
the order is served on the public officer or employee and an answer
has been filed, or until the time for filing an answer has expired, an
appeal has been taken, or the officer’s or employee’s rights of review
have expired. Id. § 77-10a-17(3). The managing judge shall order the
report sealed if filing the report as a public record may prejudice fair
consideration of a pending criminal matter. Id. § 77-10a-17(6).

N. Police records.
1. Accident reports.

a. Automobile and watercraft accident reports prepared by opera-
tors of vehicles involved in an accident, by witnesses to an accident,
or by police officers investigating an accident, may be disclosed to the
following: (1) a person involved in the accident or that person’s agent,
parent, or legal guardian; (2) a person suffering loss in the accident
or that person’s agent, parent, or legal guardian; (3) a member of the
press or broadcast news media; (4) government agencies that will use

the record for official government, investigative, or accident preven-
tion purposes; (5) law enforcement personnel; and (6) licensed private
investigators. Utah Code Ann. §§ 41-6-40(3)(a), 73-18-13(3). Infor-
mation provided to a member of the press or broadcast news media,
however, may include only the name, age, sex, and city of residence of
each person involved in the accident, the make and model year of each
vehicle involved in the accident, whether each person involved in the
accident had insurance coverage, the location of the accident, and a
description of the accident. 1d. § 41-6-403(d).

b. Motor Vehicle Division records are public, unless the division
determines that the record is protected based upon a written request
by the record’s subject. Id. § 41-1a-116. Certified copies of records of
the Department of Motor Vehicles, other than those declared by law
to be confidential for the department’s use, are available upon request
and payment of search and copying fees. Id.

c. Information provided to the Drivers License Division of the De-
partment of Public Safety relating to the physical, mental, or emotion-
al impairment of “impaired” motor vehicle operators is confidential

under GRAMA. Id. § 53-3-304(4).
2. Police blotter.

Law enforcement agencies’ chronological logs and initial contact
reports are generally public records. Utah Code Ann. § 63G-2-301(3)

(g)

a. In Utab Dep’t of Pub. Safety v. State Records Comm., No.
100904439, at 3 (Utah 3d Dist. June 17, 2010), the court upheld
the State Record Committee’s determination that the dash cam-
era video and the DUI report form pertaining to former Utah
Senator Sheldon Killpack’s traffic stop and arrest were initial
contact reports under GRAMA and therefore public. In doing
so, the court stated that GRAMA’ definition of “initial contact
report” includes written as well as recorded records, and that a
DUI report form is “prepared immediately following the inci-
dent and while the information is fresh in the reporting officer’s
experience.” Id.

b. In Weibel v. Logan City, No. 94-06 (Utah State Rec. Comm.
May 9, 1994), the State Records Committee held that the portion
of police reports pertaining to persons against whom Logan City
contemplated no further action was public, but that the portion
pertaining to persons against whom criminal action was contem-
plated or pending was protected.

c. In Fox Television Stations v. Clary, No. 940700284 (Utah 2d Dist.
Dec. 5, 1995), the court held that Sheriff Department reports
containing information on sexual abuse of minor children were
public records. Because the county had released another report
thatidentified the victims and the person making the initial sexual
abuse report, the court determined that the county was estopped
from asserting confidential protection for the requested reports.
In addition, the redaction of the victims’ names and other identi-
fying information adequately protected any privacy interests.

3. 911 tapes.

In Fox Television Stations v. Clary, No. 940700284 (Utah 2d Dist.
Dec. 5, 1995), the court also held that two tape recordings of 911 tele-
phone calls placed by a woman as she was being shot by her estranged
husband were public records and ordered the Sheriff’s Department to
release complete, unredacted copies of the 911 tapes. The court con-
cluded that the interests favoring restriction of access, if any, did not
clearly outweigh the interests favoring access. Since no other statutory
or constitutional exemptions applied, the 911 tapes were presumed
public.

4. Investigatory records.
a. Rules for active investigations.

Access to investigatory records may be restricted if release of such
records (1) reasonably could be expected to interfere with the investi-
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gation; (2) reasonably could be expected to interfere with audits, dis-
ciplinary, or enforcement proceedings; (3) would create a danger of
depriving a person of a right to a fair trial or impartial hearing; (4) rea-
sonably could be expected to disclose a confidential source’s identity;
or (5) reasonably could be expected to disclose confidential investiga-
tive or audit techniques. Utah Code Ann. § 63G-2-2-304(9). In The
Salt Lake Tribune & Matthew D. LaPlante v. Salt Lake City Police Dep’t,
No. 04-16 (Utah State Rec. Comm. Now. 23, 2004), the State Records
Committee held that the initial reports from a missing person case in-
volving Lori Kay Hacking were protected because information in the
documents identified individuals not generally known to the public
who could reasonably aid in the investigation. The Records Commit-
tee also determined that disclosure of the information sought could
interfere with the investigation or influence a potential trier of fact,
thus creating a danger of depriving the defendant of his right to a fair
and impartial hearing.

b. Rules for closed investigations.

GRAMA does not draw a distinction between active and closed in-
vestigations.

5. Arrest records.

a. Arrest warrants after issuance are public records, although a court
may restrict access to the warrant before service. Utah Code Ann. §

63G-2-301(3)(m).

b. Search warrants after execution are public records, although a
court may restrict access before trial. Id. § 63G-2-301(3)(n).

6. Compilations of criminal histories.

a. Criminal history records and warrant arrest information are avail-
able to criminal justice agencies and to some noncriminal justice agen-
cies and individuals for specific purposes. Other agencies are entitled
to the information either by specific agreement or by authorization of
the commissioner. The information “may only be used for the purpose
for which it was provided and may not be further disseminated.” Utah
Code Ann. § 53-10-108.

b. Access to presentence investigation reports is restricted by stat-
ute. Id. § 77-18-1(5).

7. Victims.

a. Victims’ names are presumed public, although access may be re-
stricted if release would constitute a clearly unwarranted invasion of
personal privacy. See Utah Code Ann. §§ 63G-2-103(14)(a)(ii), -302(2)
(d).

b. Information given to a sexual assault counselor by a victim and re-
ports prepared by the counselor are confidential and may be disclosed
only to authorized persons or as required by law to report child abuse
or neglect. Id. § 77-38-204.

8. Confessions.

There appears to be no Utah statute governing access to confes-
sions, although law enforcement agencies may withhold confessions if
release would interfere with an ongoing investigation. See Utah Code
Ann. § 63G-2-304(9)(a).

9. Confidential informants.

Records that reasonably could be expected to disclose a confidential
police informant’s identity are protected from public disclosure. Utah

Code Ann. § 63G-2-304(9)(d).
10. Police techniques.

Records that reasonably could be expected to disclose investigative
techniques that are not generally known outside of government are
protected from public disclosure. Utah Code Ann. § 63G-2-304(9)(e).

11. Mug shots.

A jail booking photograph is a record under GRAMA. See KSL-TV
v. Juab County Sheriff’s Office, No. 98-01 (Utah State Rec. Comm. Feb.

20, 1998). Because such records are not specifically exempted under
GRAMA, they are presumed public. See 7d.

12. Sex offender records.

Information regarding sex offender registration is generally public.
See Utah Code Ann. § 77-27-21.5. However, GRAMA classifies such
information as private to the extent that the information is both re-
quired by the registration provisions of Utah Code section 77-27-21.5
and expressly exempted from public disclosure under Utah Code sec-
tion 77-27-21.527). 1d. § 63G-2-302(1)(m)(i)-(ii).

13. Emergency medical services records.

GRAMA classifies as private “records containing data on individu-
als describing medical history, diagnosis, condition, treatment, evalu-
ation, or similar medical data.” Utah Code Ann. § 63G-2-302(1)(b).

O. Prison, parole and probation reports.

1. Expunged and sealed criminal records may not be divulged except
under court order, with some exceptions. Utah Code Ann. § 77-18-15.

2. Information regarding sex offender registration is public except
as otherwise stated in Utah Code section 77-27-21.5(27). See id. §
63G-2-302(1)(m).

3. “[M]emoranda prepared by staff and used in the decision-making
process by . . . a member of the Board of Pardons and Parole” is clas-

sified as protected. Id. § 63G-2-304(34).

4. A magistrate judge issuing a search warrant may impose condi-
tions on the warrant as necessary to afford protection against “the loss
or disclosure of protected confidential sources of information.” Id. §
77-23-2032)(b).

5. Utah Code section 76-8-4 states that the record of a line-up pro-
cedure shall be available to the suspect. No mention is made of disclo-
sure to the public.

6. Utah Code section 76-8-806 prohibits disclosure of any evidence
concerning violations of the sabotage prevention statute until a formal
complaint has been filed with the court.

7. Records of grand jury proceedings shall be kept “under seal.” 1d.
§ 77-10a-13(8).

8. Upon request, the victim of any offense committed by a minor
“shall have the right to inspect and duplicate juvenile court legal re-
cords that have not been expunged concerning: (i) the scheduling of
any court hearings on the petition; (ii) any findings made by the court;
and (iii) any sentence or decree imposed by the court.” Id. § 78A-6-
114(1) (e).

9. Juvenile court records are open to inspection by parents or guard-
ians, other parties in the case, the attorneys, agencies to which custody
of the child has been transferred, and the Division of Criminal Inves-
tigations and Technical Services. With the judge’s consent, the records
may be inspected by the minor, by persons having a legitimate inter-
est in the proceedings, and by persons conducting pertinent research
studies. If a juvenile 14 years of age or older is charged with an offense
that would be a felony if committed by an adult, the court shall make
the petition, any adjudication or disposition orders, and the juvenile’s
delinquency history summary available upon request. Probation of-
ficers’ records and reports of social and clinical studies are not open to
inspection, except by consent of the judge under the rules of the Board
of Juvenile Court Judges. Id. § 78A-6-2009.

10. In abuse, neglect, and dependency cases, the court shall admit
any person to a hearing, unless the court makes a finding upon the
record that the person’s presence at the hearing would: (i) be detri-
mental to the best interest of a child who is a party to the proceeding;
(ii) impair the fact-finding process; or (iii) be otherwise contrary to
the interests of justice. Id. § 78A-6-114(1)(a)(i). In delinquency cases
where the minor charged is 13 years of age or younger, the court shall
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admit all persons who have a direct interest in the case and may admit
persons requested by the parent or legal guardian to be present. Id. §
78A-6-114(1)(b). In delinquency cases in which the minor charged is
14 years of age or older, the court shall admit any person unless the
hearing is closed by the court for good cause if: (i) the minor has been
charged with an offense which would be a felony if committed by an
adult; or (ii) the minor is charged with an offense that would be a class
A or B misdemeanor if committed by an adult, and the minor has been
previously charged with an offense which would be a misdemeanor of
felony if committed by an adult. Id. § 78A-6-114(1)(c).

P. Public utility records.

1. Records of well logs, etc. are generally public, unless the well
owner or operator requests confidentiality in writing. Such confiden-
tiality, however, cannot exceed five years. See Utah Code Ann. § 73-
22-6(1)(c).

2. Information provided to a geological survey, by any source, is to
remain at the level of confidentiality assigned by the source. See id. §
79-3-202(2)(c).

3. Information obtained for state energy reports is confidential if
the information provider so designates. See id. § 63K-2-202(1).

4. The Board of Oil, Gas and Mining shall not disclose data ob-
tained from mining companies, except in some specified circumstanc-
es. See id. § 40-8-8(2).

5. Information provided in the notice of intent by a mining opera-
tor relating to a mineral deposit shall, with limited exceptions, be kept
confidential, if the operator designates the information as such. See 7.
§ 40-8-13(3).

6. Information on permit applications pertaining to analysis of
chemical and physical properties of coal is to be kept confidential, with
limited exceptions. See id. § 40-10-10(4).

7. Information submitted to the Division by a coal mine operator
in a notice of intention to explore for coal, and designated as “confi-
dential concerning trade secrets or privileged commercial or financial
information which relates to the competitive rights” of the coal com-
pany, shall not be available for public inspection. Id. § 40-10-8(2).

8. Oil well logs marked “confidential” shall be kept confidential for
one year after the date on which the log is required to be filed with

the Board, unless the well operator consents to earlier disclosure. Id.
§ 40-6-5(2)(b).

9. Information supplied to the Board about coal seams, test bear-
ings, core sampling, or soil samples shall be made available to any
person with an interest which is or may be adversely affected; but in-
formation that pertains only to the analysis of the chemical and physi-
cal properties of the coal (excepting information about hazards to the
environment) shall be kept confidential and shall not be made a matter
of public record. See id. § 40-10-10(4).

10. Copies of coal mining and reclamation inspection records and
reports “shall be made immediately available to the public.” Id. § 40-
10-19(6).

11. State Engineer’s records, maps, or papers shall be open to the
public during business hours. See id. § 73-2-11.

12. Records, reports, or information obtained by the Water Quality
Board from a waste disposal permit holder are public, unless otherwise

provided by GRAMA. See id. § 19-5-113(1)(b).

13. Records of all hearings before the Public Service Commission
are public, but information furnished to the PSC by a public utility
may be withheld from the public “whenever and during such time as
the [PSC] may determine that it is for the best interests of the public
to withhold such information.” Id. § 54-3-21(4).

14. The Public Service Commission has the right to inspect a public
utility’s accounts, books, papers, and documents. Persons other than a

PSC official may inspect such records only if the PSC authorizes them
to do so. See id. § 54-7-7.

Q. Real estate appraisals, negotiations.
1. Appraisals.

Records that identify the appraisal or estimated value of real prop-
erty under consideration for public acquisition generally are classi-
fied as protected, with certain specified exceptions. Utah Code Ann.
§ 63G-2-305(7).

2. Negotiations.

“[R]ecords prepared in contemplation of sale, exchange, lease, rent-
al, or other compensated transaction of real . . . property . . . which,
if disclosed prior to completion of the transaction, would reveal the
appraisal or estimated value of the subject property” are classified as
protected, with certain specified exceptions. Id. § 63G-2-305(8).

3. Transactions.

“[R]ecords prepared in contemplation of sale, exchange, lease, rent-
al, or other compensated transaction of real . . . property . . . which,
if disclosed prior to completion of the transaction, would reveal the
appraisal or estimated value of the subject property” are classified as
protected, with certain specified exceptions. Id. § 63G-2-305(8).

4. Deeds, liens, foreclosures, title history.
Not addressed.
5. Zoning records.
Not addressed.
R. School and university records.
1. Athletic records.

In The Herald Fournal v. Utah State Univ., No. 95-06 (Utah State
Rec. Comm. July 30, 1995), Utah State University provided The Her-
ald Journal with information regarding the gross compensation of the
University’s athletic coaches but refused to release copies of the writ-
ten contracts between the University and its head football and bas-
ketball coaches. Because the records were contracts entered into by a
government entity and involved government expenditure of funds, the
State Records Committee held that the contracts were public, and the
University promptly released the contracts.

2. Trustee records.

Trustee records are subject to GRAMA. See Utah Code Ann. §
63G-2-103(11)(a)(iv).

3. Student records.

a. Records regarding student admission applications are protected,
but final admissions decisions are not. Utah Code Ann. § 63G-2-
305(28).

b. The following records “which have been developed, discovered,
or received by or on behalf of . . . students of the institution” are pro-
tected: unpublished lecture and research notes, unpublished manu-
scripts, creative works in progress, scholarly correspondence, and
confidential information contained in research proposal. Id. § 63G-

2-305(40).
4. Other.

a. Test questions and answers used in academic examinations are

classified as protected. See Utah Code Ann. § 63G-2-305(5).

b. Records of public institutions of higher education regarding
tenure, admissions, appointments, promotions, etc. are protected if
discussed in a legally closed meeting. Records reflecting the final deci-
sions of those meetings, however, are not protected. See id. § 63G-2-
305(28).
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c. A public institution of higher education may classify records re-
lating to a technology transfer or sponsored research as restricted un-
der certain circumstances. See id. § 53B-16-302.

d. The identity of persons reporting suspected substance abuse ac-
tivity on school grounds shall be kept confidential. See id. § S3A-11-
1302(4).

e. Notices provided to school superintendents (pursuant to Utah
Code section 78A-6-113) of juvenile court decisions made at deten-
tion hearings for minors taken into custody for a violent felony are
classified as protected.

S. Vital statistics.

“Vital records” (birth, death, abortion, marriage, divorce, annul-
ments, adoptions) may be disclosed only where the Bureau of Vital
Statistics determines that the applicant has a “direct, tangible, and
legitimate interest” in the record, because: (a) the request is from
the subject, a member of the subject’s immediate family, the subject’s
guardian, or a designated legal representative; (b) a personal or prop-
erty right of the person whose record is on file is involved; (c) the
request is for official purposes of a state, local, or federal government
agency; (d) the request is for a statistical or medical research program
and prior consent has been obtained from the state registrar; or (e)
the request is a certified copy of a court order, specifying the record
to be examined. See Utah Code Ann. § 26-2-22(2). In addition, a vital
record that is not a birth or death certificate will be available to the
public if 75 years or more have passed since the date of the event on
which the record is based. See id. § 26-2-22(4)(c).

1. Birth certificates.

Birth records may be disclosed only where the Bureau of Vital Sta-
tistics determines that the applicant has a “direct, tangible, and legiti-
mate interest” in the record. Utah Code Ann. § 26-2-22. Subject to
certain exceptions, “a birth record, excluding confidential information
collected for medical and health use” also will be made available to the
public “if 100 years or more have passed since the date of birth.” Id. §
26-2-22(4)(a).

Supplementary birth certificates. If a person is legitimized by the sub-
sequent marriage of his or her natural parents, he or she may request
the state registrar to issue a supplementary birth certificate, indicating
his or her legitimate status. After this supplementary certificate is reg-
istered, the original birth certificate is not open to inspection, except
upon an order of a Utah district court, or upon the mutual consent of
the person and his or her parents. See id. § 26-2-10(4).

Adoption records. The Bureau of Vital Statistics may not release
adoption reports (which include detailed health histories and genetic
and social histories, but which do not identify the adoptees’ birth par-
ents or families) to the general public. See id. § 78B-6-143(4). Subject
to several exceptions, adoption records are open to inspection by the
public only upon express court order for good cause or “on the one
hundredth anniversary of the date the final decree of adoption was
entered.” Id. § 78B-6-141(2)(c), (e).

2. Marriage & divorce.

Except for the information required to be shown on the marriage
license application form, any information given by a marriage license
applicant to comply with the statute “shall be confidential informa-
tion and shall not be released by any person, board, commission or
other entity.” Utah Code Ann. § 30-1-37. The statute also provides,
however, that statistical data based on the information provided by a
marriage license applicant may be used, without identifying specific
individuals, by the premarital counseling boards appointed by the
county boards of commissioners. See id.

The court file in a divorce proceeding may be sealed by the court
upon the motion of either party to the divorce court. The sealed file
is available to the public only by court order, but the divorce decree

itself is open to public inspection. See id. § 30-3-4(2). In 1995, United
States Congresswoman Enid Greene Waldholtz successfully moved to
seal the court file in her divorce action against Joseph Waldholtz. The
Congresswoman filed for divorce after she and her husband became
embroiled in a controversy involving financial misconduct. After sev-
eral news organizations intervened, the court vacated its order seal-
ing the records and held that the Waldholtzs’ divorce records were
public. Waldholtz v. Waldboltz, No. 954904704 (Utah 3d Dist. January
16, 1996).

If a husband and wife file a petition with the family court division
seeking conciliation (to preserve the marriage or to effect an amicable
settlement of their controversy), the parties’ names and the contents
of the conciliation petitions shall not be open to public inquiry, except
that an attorney representing one of the spouses may determine from
the clerk of the court if the other spouse has filed a conciliation peti-
tion. See id. § 30-3-16.6. The conciliation petition and all communica-
tions pertaining to the conciliation “shall be deemed to be made in
official confidence within the meaning of Section 78B-1-137 and shall
not be admissible or usable for any purpose in any divorce hearing or
any other proceeding.” Id. § 30-3-17.1 .

3. Death certificates.

Death records may be disclosed only where the Bureau of Vital Sta-
tistics determines that the applicant has a “direct, tangible, and legiti-
mate interest” in the record, unless 50 years or more have passed since
the date of the death. Utah Code Ann. § 26-2-22(4).

4. Infectious disease and health epidemics.

Communicable disease information relating to an individual is con-
fidential and may be released only in accordance with enumerated re-
quirements. See Utah Code Ann. § 26-6-27.

V.  PROCEDURE FOR OBTAINING RECORDS
A. How to start.
1. 'Who receives a request?

A government entity may make rules designating where and to
whom a record request shall be directed. See Utah Code Ann. § 63G-
2-204Q2)(d).

2. Does the law cover oral requests?

A person wanting access to a record must provide the government
entity with a written request. See Utah Code Ann. § 63G-2-204(1).

b. If an oral request is denied:
3. Contents of a written request.

A written request must contain the requester’s name, mailing ad-
dress, and daytime telephone number, as well as a reasonable descrip-

tion of the record requested. See Utah Code Ann. § 63G-2-204(1).
a. Description of the records.

The description of the records must be “reasonable.” See Utah
Code Ann. § 63G-2-204(1).

b. Need to address fee issues.
Not addressed in the context of a written request.
c. Plea for quick response.

To obtain an expedited response, the requester must demonstrate
that the record request benefits the public rather than the individual
requester. See Utah Code Ann. § 63G-2-204(3)(a). Journalists request-
ing records for publication or broadcast are presumed to be acting to
benefit the public. See id. § 63G-2-204(3)(c).

d. Can the request be for future records?
Not addressed.
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B. How long to wait.

1. Statutory, regulatory or court-set time limits for
agency response.

The government entity must respond to a written request no later
than ten business days after receiving the request. If the request is
entitled to expedited treatment, the government entity must respond
within five business days after receiving the request. See Utah Code
Ann. § 63G-2-204(3)(a)

To obtain an expedited response, the requester must demonstrate
that the record request benefits the public rather than the individual
requester. See id. § 63G-2-204(3)(a). Journalists requesting records for
publication or broadcast are presumed to be acting to benefit the pub-

lic. See id. § 63G-2-204(3)(c).

The government entity shall respond to a person’s written request,
within the prescribed time limits, in the following manner:

(i) approving the request and providing the record;
(i) denying the request;

(iii) notifying the requester that the entity does not maintain the
record and providing, if known, the name and address of the gov-
ernment entity that does maintain the record; or

(iv) notifying the requester that because of the extraordinary cir-
cumstances listed [in that section of the statute], it cannot imme-
diately approve or deny the request.

1d. § 63G-2-204(3)(a).

A notice of denial shall include (a) a description of the record; (b)
citations to the GRAMA provisions that exempt the record from dis-
closure; (c) a statement that the requester has a right to appeal the
denial; and (d) the time limits for filing an appeal and the name and
address of the chief administrative officer of the government entity to
which the appeal should be made. See id. § 63G-2-205(2).

2. Informal telephone inquiry as to status.
Not addressed.

3. Is delay recognized as a denial for appeal
purposes?

If an entity fails to provide the requested records or notification
of denial within the specified time period, the failure is equivalent to

denial of access. See Utah Code Ann. § 63G-2-204(7).

The following is a list of “extraordinary circumstances” that allow
a government entity additional time in which to comply with a record
request, including the additional time allowed for each circumstance
listed:

(1) “[Alnother governmental entity is using the record, in which
case the originating entity shall request that the entity currently
in possession return the record.” Id. § 63G-2-204(4)(a). In such a
case, the entity currently in possession of the record shall return
the record within five business days, unless it would impair the
holder’s work. See id. § 63G-2-204(5)(a).

(i) “[A]nother governmental entity is using the record as part of
an audit, and returning the record before the completion of the
audit would impair the conduct of the audit.” Id. § 63G-2-204(4)
(b). In this case, the originating entity shall notify the requester
when the record is available. See id. § 63G-2-204(5)(b).

(iii) The request is for a large quantity of records, the government
entity possesses a large number of requests at the current time,
or the request requires the government entity to review a large
number of records. See id. § 63G-2-204(4)(c)-(e). In these cases,
the government entity shall: (a) disclose the records that it has
located and the requester is entitled to inspect; (b) provide the
requester with a time estimate of when the additional records will

be available; and (c) complete the work and disclose the records as
soon as reasonably possible. See id. § 63-2-204(5)(c).

(iv) The request involves unresolved legal issues “that require the
governmental entity to seek legal counsel for analysis.” Id. § 63G-
2-204(4)(®). In this case, the government entity shall have an ad-
ditional five business days to either approve or deny the request.
See id. § 63G-2-204(5)(d).

(v) The segregation of records requires extensive editing. See id.
§ 63G-2-204(4)(g). In this case, the government entity is allowed
15 business days from the original request to comply. See id. §
63G-2-204(5)(e).

(vi) The segregation of records requires computer programming.
See id. § 63G-2-204(4)(h). In this case, the government entity
must respond as soon as reasonably possible. See id. § 63G-2-

204(5)(®).
4. Any other recourse to encourage a response.
Not addressed.
C. Administrative appeal.
1. Time limit.

A notice of appeal must be filed within 30 days of the access deter-
mination. See Utah Code Ann. § 63G-2-401.

2. To whom is an appeal directed?

Decisions of the appeals boards of the political subdivisions can be
appealed to the district court. See Utah Code Ann. § 63G-2-701(6).

a. Individual agencies.

A person aggrieved by a government entity’s access determination
can file a notice of appeal with the government entity’s chief adminis-

trative officer. See Utah Code Ann. § 63G-2-401(1).

A political subdivision is entitled to establish a separate appeals pro-
cess. See id. § 63G-2-701(4)(a).

The political subdivision must provide for an appeals board com-
posed of either: (a) the political subdivision’s governing body, or (b)
members of the governing body and the public, appointed by the gov-
erning body. See id. § 63G-2-701(4)(B).

A political subdivision that adopts an appeals process must submit
a copy and a summary description to the state archives. See id. § 63G-
2-701(7).

Political subdivisions can provide for an additional level of admin-
istrative review by the State Records Committee. See id. § 63G-2-
701(5).

3. Feeissues.

Presumably the chief administrative officer could determine the
reasonableness of duplication fees.

4. Contents of appeal letter.

The notice of appeal shall include the petitioner’s name, address,
and daytime phone number, as well as the relief sought. Utah Code
Ann. § 63G-2-401(2). The notice of appeal also may include a state-
ment of the facts and legal support for the claim. Id. § 63G-2-401(3).

5. Waiting for a response.

The chief administrative officer must make a determination on the
appeal within five business days of receiving the notice of appeal or, if
a business confidentiality claim is at issue, within twelve business days
of receiving the notice of appeal. See Utah Code Ann. § 63G-2-401(5).
If no determination is made within the specified time period, the fail-
ure to make a determination shall be considered an order denying the
appeal. See id. In Young v. Salt Lake County, 52 P.3d 1240, 1243 (Utah
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2002), the Utah Supreme Court concluded that the chief administra-
tive officer’s belated response to an appeal was the determinative date
in evaluating the timeliness of an appeal. The court held that the chief
administrative officer’s eventual response to the appeal enabled the
petitioner to file a petition for judicial review within 30 days from the
response. If the chief administrative officer had not responded at all,
however, the petitioner’s appeal would have been deemed untimely, as
it was outside the 35-day period provided by Utah Code section 63G-
2-404Q2)(b)(ii). See id. at 1244.

6. Subsequent remedies.

An individual may appeal the chief administrative officer’s determi-
nation to the State Records Committee. The notice of appeal must be
filed with the executive secretary within 30 days of the chief admin-
istrative officer’s final determination, or within 45 days of the origi-
nal record request if the chief administrative officer failed to make a
determination or if the appeal is of the government entity’s claimed
extraordinary circumstances. See Utah Code Ann. § 63G-2-403(1).

The Records Committee, within three days after receiving the no-
tice of appeal, must schedule a hearing to take place no sooner than
14 days and no later than 45 days after the filing date. See id. § 63G-
2-403(4).

The Records Committee must make a final determination and issue
a signed order within five business days of the hearing. See id. § 63G-
2-403(11)(a).

If the Records Committee fails to issue a decision within 57 cal-
endar days of the filing of the notice of appeal, the failure shall be
considered a denial. See id. § 63G-2-403(13).

D. Court action.
1. Who may sue?

Any individual may appeal the State Records Committee’s or the
government entity’s decision by filing a petition with the district court.
See Utah Code Ann. § 63G-2-404.

2. Priority.

The court shall decide the appeal at the “earliest practical opportu-
nity.” Utah Code Ann. § 63G-2-404(7)(c).

3. Prose.

Although it certainly is possible for individuals to represent them-
selves in a pro se lawsuit challenging the denial of records access, it is
not always advisable. The statutory law governing records access in
Utah is complex and ever-changing. As a result, it is usually beneficial
to seek legal advice.

4. Issues the court will address:
a. Denial.

The court shall rule on the propriety of any denial of access and
may order the disclosure of records properly classified as private, con-
trolled, or protected if the interest favoring access outweighs the inter-
est against access. See Utah Code Ann. § 63G-2-404(8)(a).

b. Fees for records.

Presumably, the court could rule on the reasonableness of duplica-
tion fees charged by government entities.

c. Delays.

If the government entity fails to provide the requested records or to
issue a denial within the specified time period, such failure is equiva-
lent to a denial of access and may be appealed as such. See Utah Code
Ann. § 63G-2-204(7). In addition, a requester may judicially challenge
the government entity’s use of the “extraordinary circumstances” pro-
vision in Utah Code section 63-2-204(4).

d. Patterns for future access (declaratory
judgment).

The court can order the disclosure of a record with restrictions on

future access. See Utah Code Ann. § 63G-2-404(8)(b).
5. Pleading format.

The petition is a complaint, the format and the contents of which
are governed by the Utah Rules of Civil Procedure. See Utah Code
Ann. § 63G-2-404(3).

6. Time limit for filing suit.

The petition must be filed within the following time periods: within
30 days of the State Record Committee’s order; within 30 days of a
government entity’s denial of a record request; within 35 days of the
original record request if the government entity fails to respond; or
within 45 days of the original request if the records classification is in
question and the chief administrative officer fails to make a determina-

tion. See Utah Code Ann. § 63G-2-404(1)(b), 2)(b).
7. What court.

The appeal must be filed with the district court for the State of
Utah.

8. Judicial remedies available.

The district court shall review de novo, and without a jury, a party’s
petition for review of a records committee decision. See Utah Code
Ann. § 63G-2-404(7).

The court can order the disclosure of the record with restrictions on

future access. See id. § 63G-2-404(8)(b).

The court may enjoin a government entity that violates or proposes
to violate GRAMA’s provisions. See id. § 63G-2-802(1).

9. Litigation expenses.
a. Attorney fees.

The court may assess against the government entity the reasonable
attorneys’ fees incurred by the requester if the requester substantially
prevails on appeal. See Utah Code Ann. § 63G-2-802(2). The court
shall award attorneys’ fees and costs to prevailing records requesters if
the government entity asserts the records are confidential under Utah
Code section 63-2-405 and the court denies confidential treatment
under that section and determines that no statutory or constitutional
exemption from disclosure “could reasonably apply to the record in
question.” Id. § 63G-2-405(2).

b. Court and litigation costs.

The court shall award attorneys’ fees and costs to prevailing records
requesters if the government entity asserts the records are confidential
under Utah Code section 63-2-405 and the court denies confidential
treatment under that section and determines that no statutory or con-
stitutional exemption from disclosure “could reasonably apply to the
record in question.” Utah Code Ann. § 63G-2-405(2).

10. Fines.

A public employee who intentionally refuses to release a public re-
cord is guilty of a class B misdemeanor. See Utah Code Ann. § 63G-
2-801(3). A class B misdemeanor is punishable by a fine not exceeding
$1,000 and/or imprisonment of up to six months. See id. §§ 76-3-
204(2), 76-3-301(1)(d).

11. Other penalties.

A government entity or political subdivision may take disciplinary
action, including suspension or discharge, against any employee who
intentionally violates GRAMA’s provisions. See Utah Code Ann. §
63G-2-804.
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12. Settlement, pros and cons.
Not addressed.
E. Appealing initial court decisions.
1. Appeal routes.

Depending on the identity of the agency or court that entered the
order from which appeal is taken, the appeal will be either to the Utah
Court of Appeals or to the Utah Supreme Court. See Utah Code Ann.
§§ 78A-3-102, 78A-4-103.

2. Time limits for filing appeals.

A notice of appeal must be filed within 30 days after entry of judg-
ment. See Utah R. App. P. 4(a).

3. Contact of interested amici.

If you are filing an appeal with an appellate court, you should con-
tact other interested groups who may want to file amicus briefs or to
assist with the legal research needed to support your arguments. In
Utah, the following groups have participated actively in record-access
issues: Society of Professional Journalists, Reporters Committee for
Freedom of the Press, Utah Common Cause, American Civil Liber-
ties Union, Utah Issues, Utah Legal Services, and Utah League of
Women’s Voters.

F. Addressing government suits against disclosure.

Not addressed.

Open Meetings

I. STATUTE -- BASIC APPLICATION.
A. Who may attend?

In Utah, any person may attend an open government meeting. See

Utah Code Ann. § 52-4-303(3).
B. What governments are subject to the law?

All “public bodies” are subject to the Utah Open and Public Meet-
ings Act (“Open Meetings Act”). “Public body” includes “any admin-
istrative, advisory, executive, or legislative body of the state or its polit-
ical subdivisions that: (i) is created by the Utah Constitution, statute,
rule, ordinance, or resolution; (ii) consists of two or more persons; (iii)
expends, disburses, or is supported in whole or in part by tax revenue;
and (iv) is vested with the authority to make decisions regarding the
public’s business.” Utah Code Ann. § 52-4-103(7)(a). “‘Public body’
does not include a: (i) political party, political group, or political cau-
cus; or (ii) conference committee, rules committee, or sitting commit-

tee of the Legislature.” Id. § 52-4-103(7)(b)(emphasis added).
1. State.

State governments and their advisory committees are subject to the
Open Meetings Act. See Utah Code Ann. § 52-4-103(7)(a).

2. County.

County governments and their advisory committees are subject to
the Open Meetings Act. See Utah Code Ann. § 52-4-103(7)(a).

3. Local or municipal.

Local and municipal governments and their advisory committees
are subject to the Open Meetings Act. See Utah Code Ann. § 52-4-
103(7)(a).

C. What bodies are covered by the law?
1. Executive branch agencies.

All executive branch agencies are subject to the Open Meetings Act,
unless they consist of less than two people. Utah Code Ann. § 52-4-

103(7)(a)(ii).
2. Legislative bodies.

All legislative branch entities are subject to the Open Meetings Act,
except political parties, groups, or caucuses, or rules or sifting commit-
tees, or those legislative bodies consisting of less than two persons. See
Utah Code Ann. § 52-4-103(7)(a)-(b).

3. Courts.

The judicial branch is not expressly subject to the Open Meetings
Act. See Utah Code Ann. § 52-4-103(7)(a). Further, in Comzmon Cause of
Utah v. Utah Pub. Serv. Comm’n, 598 P.2d 1312 (Utah 1979), the Utah
Supreme Court determined that although the information-gathering
phase of an agency’s quasi-judicial proceedings had to be conducted in
public, the deliberations of quasi-judicial agencies could be conducted
in secret (even though the Open Meetings Act provides for no such
exemption). Id. at 1315. This decision has been criticized severely. See,
e.g., Comment, Common Cause v. Utah Public Service Commission-The
Applicability of Open-Meeting Legislation to Quasi-fudicial Bodies, 1980
Utah L. Rev. 829. Nonetheless, the Utah Supreme Court reaffirmed
the exemption for quasi-judicial deliberations in Andrews v. Utab Bd.
of Pardons, 836 P.2d 790, 793-94 (Utah 1992), holding that the Board
of Pardons’s deliberations were exempt from the statute, and in Dairy
Prod. Serv. Inc. v. City of Wellsville, 2000 UT 81, 13 P.3d 581, holding
that the Wellsville City Council did not violate the statute by conduct-
ing closed deliberations regarding renewal of a business license.

Although the Open Meetings Act does not apply to the courts, ju-
dicial proceedings are traditionally open to the public and, in recent
years, the courts have recognized a qualified constitutional right to
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attend such proceedings. See, e.g., Press-Enterprise Co. v. Superior Court,
478 U.S. 1, 7-15 (1986) (public and press have first amendment right
to attend criminal preliminary hearings); Publicker Indus. Inc. v. Coben,
733 F2d 1059, 1071 (3d Cir. 1984) (public and press have first amend-
ment right to attend civil proceedings); Kearns-Tribune Corp. v. Lewis,
685 P.2d 515, 518-20 (Utah 1984) (public has constitutional right of
access to criminal trials and preliminary hearings, subject to certain
limited exceptions to protect defendants’ sixth amendment rights);
see generally Note, Society of Professional Fournalists v. Briggs: Toward a
Deferential Balancing Test for the Right of Access, 1989 Utah L. Rev. 787
(discussing first amendment right of access to judicial proceedings and
records).

4. Nongovernmental bodies receiving public funds or
benefits.

Nongovernment bodies receiving public funds or benefits are not
subject to the Open Meetings Act, unless such bodies are advisory
bodies for the government. See Utah Code Ann. § 52-4-103(7).

5. Nongovernmental groups whose members include
governmental officials.

Nongovernment groups whose members include government of-
ficials are nor subject to the Open Meetings Act, unless such groups
are advisory bodies for the government. See Utah Code Ann. § 52-4-
103(7).

6. Multi-state or regional bodies.

The Open Meetings Act does not state whether multistate or re-
gional bodies (such as planning authorities) fall within its scope. How-
ever, if a quorum of a public body meets at a multistate or regional
meeting, and discusses or takes action on a subject over which the
public body has jurisdiction, the Open Meetings Act arguably should
apply. See Utah Code Ann. § 52-4-103(7).

7. Advisory boards and commissions, quasi-
governmental entities.

Advisory boards and commissions and other quasi-government en-
tities are subject to the Open Meetings Act. See Utah Code Ann. §
52-4-103(7)(a).

8. Other bodies to which governmental or public
functions are delegated.

Other bodies to which government or public functions are delegat-
ed are subject to the Open Meetings Act if such bodies fall within the
definition of “public body.” See Utah Code Ann. § 52-4-103(7).

9. Appointed as well as elected bodies.

The Open Meetings Act applies to appointed as well as elected bod-
ies. See Utah Code Ann. § 52-4-103(7).

D. What constitutes a meeting subject to the law.

“Meeting” is defined in the Open Meetings Act as “the convening
of a public body, with a quorum present, including a workshop or an
executive session whether the meeting is held in person or by means
of electronic communications, for the purpose of discussing, receiv-
ing comments from the public about, or acting upon a matter over
which the public body has jurisdiction or advisory power.” Utah Code
Ann. § 52-4-103(4)(a). “Meeting” does not mean a chance meeting, a
social meeting, or the convening of a public body that has both legisla-
tive and executive responsibilities (such as most county commissions)
where no public funds are appropriated for expenditure during the
time in which the public body is convened and: (i) the public body is
convened solely for the discussion or implementation of administra-
tive or operational matters for which no formal action by the public
body is required; or (ii) the public body is convened solely for the
discussion or implementation of administrative or operational matters
that would not come before the public body for discussion or action.
1d. § 52-4-103(b).

“Convening” is defined in the Open Meetings Act as “the calling
of a meeting of a public body by a person authorized to do so for the
express purpose of discussing or acting upon a subject over which that
public body has jurisdiction or advisory power.” Id. § 52-4-103(2). In
other words, so-called “informal” or “executive” meetings are subject
to the Open Meetings Act, unless they are exempt from the definition
of a “meeting” under Utah Code section 52-4-103(4)(b).

1. Number that must be present.

a. Must a minimum number be present to
constitute a “meeting”?

For a meeting to convene, a quorum must be present. See Utah Code
Ann. § 52-4-103(4)(a). “Quorum” is defined in the Open Meetings
Act as “a simple majority of the membership of a public body, unless
otherwise defined by applicable law.” Id. § 52-4-103(9)(a). “‘Quorum’
does not include a meeting of two elected officials by themselves when
no action, either formal or informal, is taken on a subject over which
these elected officials have advisory power.” Id. § 52-4-103(9)(b).

b. What effect does absence of a quorum have?

If a quorum is not present, the meeting is not subject to the Open
Meetings Act unless the sub-quorum group constitutes an advisory
body. See Utah Code Ann. § 52-4-103(4)(a).

2. Nature of business subject to the law.

a. “Information gathering” and “fact-finding”
sessions.

“Information-gathering” and “fact-finding” sessions are subject to
the Open Meetings Act. See Utah Code Ann. § 52-4-103(2), (4)(a); id.
§52-4-201.

b. Deliberations toward decisions.

Deliberations toward decisions are subject to the Open Meetings
Act. See Utah Code Ann. § 52-4-103(2), (4)(a).

3. Electronic meetings.

a. Conference calls and video/Internet
conferencing.

An “electronic meeting,” defined as “a public meeting convened
or conducted by means of a conference using electronic communica-
tions,” is subject to the Open Meetings Act. Utah Code Ann. § 52-4-
103(3). The Act’s definition of “meeting” also indicates that a meeting
can be “by means of electronic communications.” See id. § 52-4-103(4)
().

b. E-mail.

E-mail may qualify as an “electronic meeting” that is “convened
or conducted by means of a conference using electronic communica-

tions.” See Utah Code Ann. § 52-4-103(3).
c. Text messages.

Text messages may qualify as an “electronic meeting” that is “con-
vened or conducted by means of a conference using electronic com-
munications.” See Utah Code Ann. § 52-4-103(3).

d. Instant messaging.

Instant messaging may qualify as an “electronic meeting” that is
“convened or conducted by means of a conference using electronic
communications.” See Utah Code Ann. § 52-4-103(3).

e. Social media and online discussion boards.

Social media and online discussion boards may qualify as an “elec-
tronic meeting” that is “convened or conducted by means of a confer-
ence using electronic communications.” See Utah Code Ann. § 52-4-
103(3).
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E. Categories of meetings subject to the law.
1. Regular meetings.
a. Definition.

All government meetings must be open to the public unless they are
closed pursuant to an express exemption in the Open Meetings Act.
Utah Code Ann. § 52-4-201.

b. Notice.
(1). Time limit for giving notice.

A public body must give “not less than 24 hours public notice” of
the agenda, date, time, and place of each of its meetings. Utah Code
Ann. § 52-4-202(1). In addition, “a public body which holds regu-
lar meetings that are scheduled in advance over the course of a year
shall give public notice at least once each year of its annual meeting
schedule,” which notice must “specify the date, time, and place of the
scheduled meetings.” Id. § 52-4-202(2).

(2). To whom notice is given.

A public body must provide public notice by posting written notice
at its principal office or, if no such office exists, at the building where
the meeting is to be held and by providing notice to at least one news-
paper of general circulation within the geographic jurisdiction, or to a
local media correspondent. Utah Code Ann. § 52-4-202(3)(a).

(3). Where posted.

Notice must be posted at the public body’s principal office (or if no
office exists, at the building where the meeting is to be held). Utah
Code Ann. § 52-4-202(3)(a)(i)(A).

(4). Public agenda items required.

A public body must give “not less than 24 hours public notice” of
each meeting’s agenda. Utah Code Ann. § 52-4-202(1)(a). Although
“[t]he absence of an item of business on the Agenda does not preclude
its consideration, it would clearly violate the public policy behind the
Act to strategically hide sensitive public issues behind the rubric of
other business.” Ward v. Richfield City, 798 P.2d 757, 759 (Utah 1990)

(internal quotations omitted).
(5). Other information required in notice.

Notices also must specify the date, time, and place of the meeting.
Utah Code Ann. § 52-4-202(1)(b)-(d).

(6). Penalties and remedies for failure to give
adequate notice.

Any final action taken by a public body in violation of the Open
Meetings Act is “voidable by a court of competent jurisdiction.” Utah
Code Ann. § 52-4-302(1)(a) (emphasis added). “Voidable” means that
the court 7zay overturn the action; it does not mean that the action is
automatically void. The court may award court costs and reasonable
attorneys’ fees to a successful plaintiff. Id. § 52-4-303(4).

c.  Minutes.
(1). Information required.

The Open Meetings Act requires that written minutes be kept of all
open meetings and that such minutes include:

(a) the date, time, and place of the meeting;
(b) the names of members present and absent;

(c) the substance of all matters proposed, discussed, or de-
cided by the public body which may include a summary of comments

made by members of the public body;

(d) a record, by individual member, of each vote taken by the
public body;

(e) the name of each person who:

(1) is not a member of the public body; and

(ii) after being recognized by the presiding member
of the public body, provided testimony or comments to
the public body;

(f) the substance, in brief, of the testimony or comments
provided by the public under Subsection (2)(e); and

(g) any other information that is a record of the proceedings
of the meeting that any member requests be entered in the minutes
or recording.

Utah Code Ann. § 52-4-203(2).
(2). Are minutes public record?

The Open Meetings Act states that these minutes are public records
and shall be available within a reasonable time after the meeting. Utah
Code Ann. § 52-4-203(4)(b). “A recording of an open meeting shall be
available to the public for listening within three business days after the
end of the meeting.” Id. § 52-4-203(4)(f).

2. Special or emergency meetings.
a. Definition.

An “emergency meeting” may be held by a public body if “because
of unforeseen circumstances it is necessary for a public body to hold
an emergency meeting to consider matters of an emergency or urgent
nature.” Utah Code Ann. § 52-4-202(5)(a)(i). A public body may not
hold an emergency meeting unless “(i) an attempt has been made to
notify all the members of the public body; and (ii) a majority of the
members of the public body approve the meeting.” Id. § 52-4-202(5)

(b).
b. Notice requirements.

If the statutory prerequisites for an emergency meeting are satisfied,
the usual notice requirements “may be disregarded if . . . the public
body gives the best practicable notice of . . . the time and place of the
emergency meeting; and . . . the topics to be considered at the emer-
gency meeting.” Utah Code Ann. § 52-4-202(5)(a)(ii).

(1). Time limit for giving notice.
Not applicable.
(2). To whom notice is given.
Not applicable.
(3). Where posted.
Not applicable.
(4). Public agenda items required.
Not applicable.
(5). Other information required in notice.
Not applicable

(6). Penalties and remedies for failure to give
adequate notice.

Because the public body must provide the best notice practicable,
presumably a public body may violate the notice requirement. In such
a case, the same penalties and remedies set forth above may be avail-
able. Specifically, any final action taken by the public body in violation
of the Open Meetings Act may be “voidable by a court of competent ju-
risdiction.” Utah Code Ann. § 52-4-302(1)(a) (emphasis added). The
court also may award court costs and reasonable attorneys’ fees to a

successful plaindff. Id. § 52-4-303(4).
c. Minutes.
(1). Information required.

Unless an emergency meeting is “closed,” the same minutes must
be kept as for an open non-emergency meeting. See Utah Code Ann.
§52-4-203.
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(2). Are minutes a public record?

The Open Meetings Act states that these minutes are public records
and shall be available within a reasonable time after the meeting. See

Utah Code Ann. § 52-4-203(4)(b).
3. Closed meetings or executive sessions.
a. Definition.

The Open Meetings Act states that closed meetings 74y be held
for discussion of an individual’s character, professional competence,
or physical or mental health; strategy sessions to discuss collective
bargaining and pending or reasonably imminent litigation; strategy
sessions to discuss the purchase, exchange, lease, or sale of real prop-
erty under specified conditions; discussions regarding deployment
of security personnel, devices, or systems; investigative proceedings
regarding criminal misconduct allegations; certain discussions by the
Independent Legislative Ethics Committee, an ethics committee of
the Legislature, or a county legislative body; and a purpose for which
a meeting must be closed under Utah Code section 52-4-205(2). Utah
Code Ann. § 52-4-205(1). In contrast, meetings of the Health and Hu-
man Services Interim Committee and of the Child Welfare Legislative
Opversight Panel to review fatality review reports, and their responses
to such reports, zzst be closed. Id. § 52-4-205(2).

Despite the Open Meetings Act’s literal prohibition against holding
a closed meeting for any purpose other than those set forth in Utah
Code section 52-4-205, it appears likely that a public body also could
close a meeting if such closure were authorized expressly by another
state statute. The Utah Supreme Court has held that the deliberations
of an agency acting in a quasi-judicial capacity may be conducted in
secret, even though no statutory authorization exists for such secret
deliberations. See Dairy Prod. Serv. Inc. v. City of Wellsville, 2000 UT
81, 13 P.3d 581; Andrews v. Utah Bd. of Pardons, 836 P.2d 790 (Utah
1992); Common Cause of Utab v. Utah Pub. Serv. Comm’n, 598 P.2d
1312, 1315 (Utah 1979).

A meeting held by the city to discuss the circumstances surround-
ing a lawsuit, possible outcomes, and suggested actions that should
be taken in light of the lawsuit constituted a “strategy session” within
the meaning of Utah Code section 52-4-5(1) (renumbered as section
52-4-205(1)(c)) and therefore was closed properly. Poll v. South Weber
City, No. 20040888-CA, 2005 WL 1177231, at *2 (Utah Ct. App. May
19, 2005).

“An ordinance, resolution, rule, regulation, contract, or appoint-
ment may not be approved at a closed meeting.” Utah Code Ann. §
52-4-204(3). This means that a public body may not take any final ac-
tion at a closed meeting, even for those matters that are exempt under
Utah Code section 52-4-205(1).

“A public body may not interview a person applying to fill an elected
position in a closed meeting.” Id. § 52-4-205(3).

A meeting generally may be closed only if “a quorum is present,”
if “the meeting is an open meeting for which notice has been given,”
and if “two-thirds of the members of the public body present at the
open meeting vote to approve closing the meeting.” Id. § 52-4-204(1).
In other words, a decision to close a meeting must be made in public,
at an open meeting.

b. Notice requirements.
(1). Time limit for giving notice.

A public body must give “not less than 24 hours public notice” of
the agenda, date, time, and place of each of its meetings. Utah Code
Ann. § 52-4-202(1). In addition, “a public body which holds regu-
lar meetings that are scheduled in advance over the course of a year
shall give public notice at least once each year of its annual meeting
schedule,” which notice must “specify the date, time, and place of the
scheduled meetings.” Id. § 52-4-202(2).

(2). To whom notice is given.

A public body must provide public notice by posting written notice
at its principal office or, if no such office exists, at the building where
the meeting is to be held and by providing notice to at least one news-
paper of general circulation within the geographic jurisdiction, or to a
local media correspondent. Utah Code Ann. § 52-4-202(3)(a).

(3). Where posted.

Notice must be posted at the public body’s principal office (or if no
office exists, at the building where the meeting is to be held). Utah
Code Ann. § 52-4-202(3)(2)()(A).

(4). Public agenda items required.

A public body must give “not less than 24 hours public notice” of
each meeting’s agenda. Utah Code Ann. § 52-4-202(1)(a). Although
“[t]he absence of an item of business on the Agenda does not preclude
its consideration, it would clearly violate the public policy behind the
Act to strategically hide sensitive public issues behind the rubric of
other business.” Ward v. Richfield City, 798 P.2d 757, 759 (Utah 1990)
(internal quotations omitted).

(5). Other information required in notice.

Notices also must specify the date, time, and place of the meeting.
Utah Code Ann. § 52-4-202(1)(b)-(d).

(6). Penalties and remedies for failure to give
adequate notice.

Any final action taken by a public body in violation of the Open
Meetings Act is “voidable by a court of competent jurisdiction.” Utah
Code Ann. § 52-4-302(1)(a) (emphasis added). “Voidable” means that
the court 7ay overturn the action; it does not mean that the action is
automatically void. The court may award court costs and reasonable
attorneys’ fees to a successful plaintiff. Id. § 52-4-303(4).

c. Minutes.
(1). Information required.

Written minutes must be kept of all closed meetings and shall in-
clude: (a) the date, time, and place of the meeting; (b) the names of all
members present and absent; (c) the names of all others present except
where such disclosure would infringe on the confidence necessary to
fulfill the original purpose of closing the meeting. Utah Code Ann. §
52-4-7(2).

(2). Are minutes a public record?

The minutes of a closed meeting are designated as public records
and shall be available within a reasonable time after the meeting. Utah
Code Ann. § 52-4-7(3).

d. Requirement to meet in public before closing
meeting.

The public body must hold “an open meeting for which notice has
been given under [Utah Code section 52-4-202]” and in which two-
thirds of the members present must vote to close the meeting. Utah
Code Ann. § 52-4-204(1).

e. Requirement to state statutory authority for
closing meetings before closure.

The reasons for holding the closed meeting, the location where the
closed meeting will be held, and the members’ votes on whether to
close the meeting must be recorded in the minutes. Utah Code Ann.
§ 52-4-204(4).

f. Tape recording requirements.

If a public body holds a closed meeting for purposes other than
those set forth in Utah Code sections 52-4-205(1)(a) , (1)(f), or (2),
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the public body “shall make a recording of the closed portion of the
meeting,” and “may keep detailed written minutes that disclose the
content of the closed portion of the meeting.” Utah Code Ann. § 52-
4-206(1), (6). Tape recordings and written minutes of closed meetings
are protected records. Id. § 52-4-206(5). In an action challenging the
legality of a closed meeting, the court shall review the tape record-
ing or written minutes in camera. Id. § 52-4-304(1)(a). “If the judge
determines that the public body violated [the provisions] regarding
closed meetings, the judge shall publicly disclose or reveal from the
tape recordings or minutes . . . all the information about the portion of
the meeting that was illegally closed.” Id. § 52-4-304(2)(b).

F. Recording/broadcast of meetings.
1. Sound recordings allowed.

Utah Code section 52-4-203(5) states that “[a]ll or any part of an
open meeting may be independently recorded by any person in at-
tendance if the recording does not interfere with the conduct of the
meeting.”

2. Photographic recordings allowed.

Utah Code section 52-4-203(5) does not distinguish between sound
recordings and photographic recordings, and it appears that either is
permissible as long as no disruption of the proceedings results.

G. Are there sanctions for noncompliance?

A person denied any right under the Open Meetings Act may com-
mence suit in a court of competent jurisdiction to compel compliance
with or enjoin violations of this chapter, or to determine this chapter’s
applicability to a public body’s discussions or decisions. Utah Code
Ann. § 52-4-303(3). In addition, the court may award reasonable at-
torney fees’ and court costs to a successful plaintiff. Id. § 52-4-303(4).

II. EXEMPTIONS AND OTHER LEGAL LIMITATIONS
A. Exemptions in the open meetings statute.
1. Character of exemptions.
a. General or specific.

The exemptions are specific. “A closed meeting is not allowed un-
less each matter discussed in the closed meeting is permitted under
[Utah Code section] 52-4-205.” Utah Code Ann. § 52-4-204(2).

b. Mandatory or discretionary closure.

“Except as provided in [Utah Code section] 52-4-205(2), nothing in
this chapter shall be construed to require any meeting to be closed to
the public.” Utah Code Ann. § 52-4-204(5).

2. Description of each exemption.
A closed meeting may be held for any of the following purposes:

a. discussion of an individual’s character, professional compe-
tence, or physical or mental health;

b. strategy sessions to discuss collective bargaining;

c. strategy sessions to discuss pending or reasonably imminent
litigation;

d. strategy sessions to discuss purchase, exchange, or lease of real
property if public discussion would prevent the public body from
completing the transaction on best possible terms;

e. strategy sessions to discuss the sale of real property if public
discussion would prevent the public body from completing the
transaction on best possible terms, as long as the body has previ-
ously given notice of the sale and the terms of the sale are dis-
closed publicly before approval;

f. discussion regarding deployment of security personnel, devices,
or systems;

g. investigative proceedings regarding criminal misconduct alle-
gations.

h. business conducted by the Independent Legislative Ethics
Commission regarding the receipt or review of ethics complaints;

i. a purpose of an ethics committee of the Legislature permitted
under Utah Code section 52-4-204(1)(a)(iii)(B);

j. discussion of commercial information by a county legislative
body; or
k. a purpose for which a meeting must be closed under Utah
Code section 52-4-202(2).
Utah Code Ann. § 52-4-202(1).
B. Any other statutory requirements for closed or open
meetings.

1. Meetings of the Health and Human Services Interim Com-
mittee and of the Child Welfare Legislative Oversight Panel to
review fatality review reports, and their responses to such reports,
must be closed. Utah Code Ann. § 52-4-205(2).

2. The following meetings also are exempt from the Open Meet-
ings Act:

a. portions of meetings of the Board of Financial Insti-
tutions which concern confidential information pertaining
to a particular financial institution, Utah Code Ann. § 7-1-
203(5); and

b. meetings of judicial nomination commissions. Id. § 20A-
12-104(4).

3. The following government entities are required specifically by
statute to comply with the Open Meetings Act:

a. the Uintah Basin Revitalization Fund Board, id. § 9-10-
105(2);

b. governing bodies of municipalities, id. § 10-3-601;
c. municipal councils, d. § 10-3-1212;

d. municipal Boards of Adjustment, id. § 10-9-702;
e. county Boards of Adjustment, id. § 17-27-702;

f. the appointing authority of any special district board, 7d.
§ 17A-1-303;

g. the Alcoholic Beverages Control Commission’s adjudi-
cative proceedings, id. § 32A-1-119(2)(c)(ii)(repealed effec-
tive July 1, 2011, by Laws 2010, c. 276, § 383);

h. the House, Senate, and Legislative Management Com-
mittee, subcommittee, or interim committee, 7d. § 36-12-10;

i. the Department of Public Safety, 4. § 53-1-105; and
j. the State Building Board. Id. § 63A-5-102.
3. Statutory requirements for public hearings.

a. A city must hold a public hearing on budgets tentatively
adopted. Id. § 10-6-114.

b. A city must hold a public hearing before designating
any street as a “mall.” Id. § 10-15-6.

c. The governing body of a special district must hold a
public hearing on budgets tentatively adopted. Id. § 17B-1-
610.

d. The governing body of a county must hold a public
hearing on budgets tentatively adopted. Id. § 17-36-13.

e. The local school board must hold a public meeting to
discuss its proposed budget. Id. § 53A-19-102.
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f. The Board of Child and Family Services and the Child
Abuse Advisory Council must conduct public hearings be-
fore purchasing or contracting for any child abuse or neglect
prevention or treatment program or service. Id. § 62A-4a-
306.

g. The Division of Parks and Recreation must conduct a
public hearing before establishing any recreational trail. Id.
§ 79-5-304.

h. A county must hold a public hearing to discuss a pro-
posed agricultural protection area. Id. § 17-41-304.

i. Before approving a plan for underground conversion of
public utilities, the governing body of the county, city, or
town must hold a public meeting to discuss the proposed
improvements. Id. § 54-8-9. Notice must be published in
a newspaper of general circulation, posted in at least three
public places, and mailed to each property owner within the
district. Id. § 54-8-10.

j. The governing body of a municipality that wishes to
consolidate must hold a public hearing on the proposed con-
solidation. Id. § 10-2-606.

k. The Utah Constitutional Revision Commission may
hold public hearings “as it considers advisable.” Id. § 631-
3-205.

I. The Utah Tax Review Commission “may hold public
hearings it considers advisable.” Id. § 59-1-904.

m. “The county board of equalization shall meet and hold
public hearings each year to examine the assessment roll and
equalize the assessment of property in the county.” Id. § 59-
2-1001.

4. Other statutory requirements.

a. All meetings of county legislative bodies shall be open to
the public. Id. § 17-53-206.

b. Forestry, Fire and State Lands Advisory Council meet-
ings “shall be widely advertised, with affected state agencies
and public and private interests being directly notified of
meeting schedules and agendas.” Id. § 65A-1-3.

c. Upon the filing of a formal complaint in a discipline
matter, the filing of a petition for reinstatement, or the filing
of a motion or petition for interim suspension, an attorney
discipline proceeding is public, except as otherwise provided
by a protective order. Utah R. Prof’] Prac. 15.

d. Meetings of the Property and Casualty Guaranty As-
sociation are open upon a majority vote of the Association’s
board of directors. Id. § 31A-28-205.

e. Meetings of the Utah Health Data Committee are pub-
lic, with some exceptions. Id. § 26-33a-103.

f. Meetings of the Alcoholic Beverages Control Commis-
sion are open, with some exceptions. Id. § 32A-1-106.

g. All meetings of the State Money Management Council
are open, with some exceptions. Id. § 51-7-16(4)(d).

h. Meetings of the Board of Financial Institutions are
subject to the Open Meetings Act, except for discussion of
confidential information pertaining to a particular financial
institution. Id. § 7-1-203.

i. Meetings of the Judicial Council are open to the public
unless closed in accordance with the Code of Judicial Ad-
ministration. Utah R. Jud. Admin. 2-103.

j. All state legislature sessions shall be public, except for
Senate executive sessions. Utah JR-13.12.

k. News media representatives shall be admitted to the
Senate and House chambers, halls, lounges, and commit-
tee rooms. With permission, the news media may conduct
interviews in the lounges, halls, available committee rooms,
or in the House chamber or gallery. Utah SR-33.06, Utah
HR-33.06.

1. If a House committee chooses to hold a public hearing
in addition to, or instead of, a regular committee meeting,
the committee chair shall give notice of the meeting in ac-
cordance with the Open Meetings Act. Utah HR-24.14.

m. Visitors may attend House committee meetings so long
as the number of people present does not exceed the maxi-
mum occupancy of the committee room. Utah HR-24.22.
Visitors may not sit in legislators’ chairs and may not speak
unless called upon by the chairman. Id.

C. Court mandated opening, closing.

The Utah Supreme Court has held that the deliberation phase of
quasi-judicial proceedings conducted by state agencies may be con-
ducted in secret. Common Cause of Utah v. Utab Pub. Serv. Commi’n, 598
P2d 1312, 1315 (Utah 1979). The court ruled, however, that the fact-
finding portion of the agency’s quasi-judicial proceeding must be con-
ducted in public. Id.; see also Dairy Prod. Serv. Inc. v. City of Wellsville,
2000 UT 81, { 61, 13 P.3d 581 (City Council deliberations on busi-
ness license renewal could be closed where the information-gathering
procedure and the final decision were conducted in public); Andrews
v. Utabh Bd. of Pardons, 836 P.2d 790, 792-93 (Utah 1992) (Board of
Pardons’s deliberations on commutation petition may be conducted in
secret, but information-gathering proceedings must be open).

The Open Meetings Act is not applicable to meetings held by the
Utah State Retirement Board. Ellis v. Utah State Retirement Bd., 757
P.2d 882, 888 (Utah Ct. App. 1988). Also, the issuance of certificates
of zoning compliance and building permits is an administrative action
to be performed by a zoning administrator (or his or her representa-
tive) and by the building inspector, respectively. Because this issuance
is merely an administrative action, the topic is not one required to be
discussed in an open meeting and thus does not fall under the Open
Meetings Act. Harper v. Summit County, 2001 UT 10, q 38, 26 P.3d
193.

III. MEETING CATEGORIES -- OPEN OR CLOSED.
A. Adjudications by administrative bodies.
1. Deliberations closed, but not fact-finding.

Deliberations of administrative bodies acting in a quasi-judicial
capacity are closed, but the fact-finding portion of the quasi-judicial
proceeding is open. See Andrews v. Utah Bd. of Pardons, 836 P.2d 790,
792-93 (Utah 1992); Common Cause of Utah v. Utah Pub. Serv. Comm’n,
598 P2d 1312, 1315 (Utah 1979).

B. Budget sessions.
Budget sessions are open to the public.
C. Business and industry relations.

This topic (including discussions for attracting business to the state)
is open to the public, but discussions 7zay be closed to the extent they
touch upon matters designated as exempt in the Open Meetings Act.

D. Federal programs.

Meetings concerning federal programs are open to the public.
E. Financial data of public bodies.

Meetings concerning financial data are open to the public.

F. Financial data, trade secrets or proprietary data of
private corporations and individuals.

The Open Meetings Act contains no exemption for these topics, but
there are a number of statutes (summarized in the Open Records por-
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tion of this outline) that state that records containing such data shall
be confidential. It is possible that a court would allow a government
entity to close that portion of a meeting that relates to topics classified
as protected by statute. However, no express judicial decision on this
point exists.

G. Gifts, trusts and honorary degrees.

The Open Meetings Act contains no provision that would allow
meetings concerning these topics to be closed. However, the Govern-
ment Records Access and Management Act (discussed in the Open
Records portion of this outline) classifies as protected the names of the
donors to public institutions of higher education, if so requested. Utah
Code Ann. § 63G-2-304(37).

H. Grand jury testimony by public employees.

Although the Open Meetings Act contains no specific exemption
for grand jury testimony by public employees, grand jury proceedings
are secret. See Utah Code Ann. § 77-10a-13.

I. Licensing examinations.

There is no express provision in the Open Meetings Act that li-
censing examinations may be closed to the public, but the exemption
concerning the “discussion of the character, professional competence,
or physical or mental health of an individual” probably would be held
to cover this situation. Utah Code Ann. § 52-4-205(1)(a).

J. Litigation; pending litigation or other attorney-client
privileges.

Strategy sessions concerning pending or reasonably imminent liti-
gation are exempt from the open meetings requirement. Utah Code

Ann. § 52-4-205(1)(c).

In Kearns-Tribune Corp. v. Salt Lake County Comm’n, 2001 UT 55,
q 29, 28 P.3d 686, the Utah Supreme Court determined that county
boundary commission proceedings held to discuss annexation dis-
putes constituted litigation under the litigation exception to the Open
Meetings Act, thereby justifying a closed meeting.

Attorney work product involved in litigation involving public enti-
ties probably would be exempt from disclosure under the judicially
created work-product exemption and under the Utah Rules of Civil
Procedure. See also Utah Code Ann. § 63G-2-304(17) (protecting re-
cords disclosing attorney’s work product).

K. Negotiations and collective bargaining of public
employees.

1. Any sessions regarding collective bargaining.

Strategy sessions concerning collective bargaining are exempt from
the Open Meetings Act. Utah Code Ann. § 52-4-205(1)(b). Given the
specific exemption for “strategy sessions” set forth in the Open Meet-
ings Act, it appears that all other elements of the negotiations and
collective bargaining are subject to the open meetings requirement.

2.  Only those between the public employees and the
public body.

The exemption for collective bargaining sessions is not limited to
those between the public employees and the public body. See Utah
Code Ann. § 52-4-205(1)(b).

L. Parole board meetings, or meetings involving parole
board decisions.

Proceedings of the Utah Board of Pardons and Parole are subject to
the Open Meetings Act. Andrews v. Utah Bd. of Pardons, 836 P.2d 790,
792-93 (Utah 1992). Although Board bearings, during which informa-
tion is gathered, are open to the public, del/iberations may be closed. Id.

M. Patients; discussions on individual patients.

Discussions about an individual’s physical and mental health are ex-
empt from the Open Meetings Act. Utah Code Ann. § 52-4-205(1)(a).

N. Personnel matters.
1. Interviews for public employment.

The interviews themselves appear to be subject to the Open Meet-
ings Act, because it exempts only the “discussion” of an individual’s
professional competence. See Utah Code Ann. § 52-4-205(1)(a).

2. Disciplinary matters, performance or ethics of
public employees.

These discussions would appear to be exempt under the Open
Meetings Act because they involve “discussion of the character, pro-
fessional competence, or physical or mental health of an individual.”
Utah Code Ann. § 52-4-205(1)(a). However, an agency’s final decision
about a disciplinary matter must be made in public. Id. § 52-4-204(3).

3. Dismissal; considering dismissal of public
employees.

These discussions would appear to be exempt under the Open
Meetings Act because they involve “discussion of the character, pro-
fessional competence, or physical or mental health of an individual.”
Utah Code Ann. § 52-4-205(1)(a). However, an agency’s final decision
about a disciplinary matter must be made in public. Id. § 52-4-204(3).

O. Real estate negotiations.

Strategy sessions relating to the purchase, exchange, lease, or sale of
real property are exempt from the Open Meetings Act under certain
conditions. Utah Code Ann. § 52-4-205(d).

P. Security, national and/or state, of buildings, personnel
or other.

Discussions concerning the “deployment of security personnel,
devices, or systems” are exempt from the Open Meetings Act. Utah

Code Ann. § 52-4-205(f).
Q. Students; discussions on individual students.

Discussions about a student’s character or physical or mental health
would be exempt from the Open Meetings Act. See Utah Code Ann.
§52-4-205(1)(a).

IV. PROCEDURE FOR ASSERTING RIGHT OF ACCESS
A. When to challenge.

1. Does the law provide expedited procedure for
reviewing request to attend upcoming meetings?

The Open Meetings Act does not require any expedited judicial re-
view of requests to attend upcoming meetings. However, expedited
remedies are available under the Utah Rules of Civil Procedure. See
Utah R. Civ. P. 65A (temporary restraining orders).

2.  When barred from attending.

Any person denied access to a public meeting may commence suit to
compel compliance with, or enjoin violations of, the Open Meetings
Act. Utah Code Ann. § 52-4-303(3)(a).

3. To set aside decision.

Any final action taken in violation of the Open Meetings Act is
“voidable” rather than automatically void. Utah Code Ann. § 52-4-
302(1)(a). In other words, a court may hold that the action is void, but
the action is not void until the court so holds.

4. For ruling on future meetings.

Any person denied a right under the Open Meetings Act may bring
an action to compel compliance with the Act, to enjoin an agency’s
violation of the Act, or to determine the applicability of the Act to dis-
cussions or decisions by a public body. Utah Code Ann. § 52-4-303(3).
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B. How to start.
1. Where to ask for ruling.
a. Administrative forum.

The Open Meetings Act does not provide for an administrative fo-
rum.

(1). Agency procedure for challenge.
Not applicable.
(2). Commission or independent agency.
Not applicable.
b. State attorney general.

The Open Meetings Act states that the “attorney general and coun-
ty attorneys of the state shall enforce this chapter.” Utah Code Ann.
§ 52-4-303(1). Historically, however, enforcement of the Open Meet-
ings Act has been an extremely low priority of the Attorney General’s
Office and of the County Attorneys. To date, the Attorney General has
not brought a single enforcement action.

c. Court.

Any person denied access to a meeting in violation of the Open
Meetings Act may commence suit “to compel compliance with or
enjoin violations of this chapter or to determine its applicability to
discussions or decisions of a public body.” Utah Code Ann. § 52-4-
303(3).

2. Applicable time limits.
Not applicable.

3. Contents of request for ruling.
Not applicable.

4. How long should you wait for a response?
Not applicable.

5. Are subsequent or concurrent measures (formal or
informal) available?

Not applicable.
C. Court review of administrative decision.
1. Who may sue?

The Open Meetings Act states that any “person denied any right
under this chapter may commence suit . . . to compel compliance
with or enjoin violations of this chapter or to determine its applicabil-
ity to discussions or decisions of a public body.” Utah Code Ann. §
52-4-303(3).

2.  Will the court give priority to the pleading?

There is no provision under Utah law which gives open meetings
issues any priority on the courts’ dockets. Expedited relief is available,
however, under the Utah Rules of Civil Procedure. See Utah R. Civ.
P. 65A.

3. Pro se possibility, advisability.

Although it is certainly possible for individuals to represent them-
selves in a pro se lawsuit challenging a violation of the Open Meetings
Act, this is not always advisable. The laws relating to open meetings in
Utah are somewhat complex, and it is usually beneficial to seek legal
advice.

4. What issues will the court address?
a. Open the meeting.

A court may compel compliance with the Open Meetings Act. Utah
Code Ann. § 52-4-303(a).

b. Invalidate the decision.

A court 7ay void final action taken in an illegally closed meeting.
Utah Code Ann. § 52-4-302(1)(a).

The violation of a temporary restraining order does not void an
action taken at an open meeting, unless the trial court abused its dis-
cretion. Ward v. Richfield City, 798 P.2d 757, 759-60 (Utah 1990). In
Ward, the petitioner obtained a temporary restraining order to stop
the city council from conducting further hearings regarding his dis-
missal as police chief. The council violated the temporary restraining
order by proceeding with a public hearing on the matter and by ratify-
ing Ward’s termination. The Utah Supreme Court held that the ap-
propriate remedy for violation of an injunction rests in the trial court’s
sound discretion, and that the trial court’s decision 7oz to void the city
council’s action was not an abuse of discretion. Id.

c.  Order future meetings open.

A court may enjoin violations of the Open Meetings Act. Utah
Code Ann. § 52-4-303(3)(a).

5. Pleading format.

The complaint filed with the district court should be captioned as
required by Rule 10 of the Utah Rules of Civil Procedure. (For ex-
ample, the caption should include the plaintiff’s name, address, and
telephone number or the name, address, and telephone number of the
plaintift’s attorney; should indicate the names of the plaintiffs and the
defendant (i.e., the agency or the public body being sued); and should
indicate that the pleading is a complaint). The allegations in the com-
plaint should, at a minimum, include the following:

(1) the name of the person or organization challenging the viola-
tion of the Open Meetings Act;

(2) the name of the public body that allegedly violated or pro-
poses to violate the Open Meetings Act;

(3) a statement of the court’s jurisdiction over the matter (e.g., the
meeting occurred in the county over which the court has jurisdic-
tion);

(4) the date, time, and location of the challenged meeting;

(5) the members of the public body who attended the meeting,
if known;

(6) the matters discussed at the meeting, if known;

(7) the reasons, if any, given for the public body’s closure of the
meeting;

(8) the facts indicating that the entity holding the meeting is a
“public body” as defined in the Open Meetings Act;

(9) the facts indicating that the meeting to which the plaintiff was
denied access was a “meeting” as defined by the Open Meetings
Act;

(10) the facts indicating that there was a quorum of the public
body present at the meeting;

(11) a statement that the meeting was not a “chance meeting” or
“social meeting”;

(12) a statement, if applicable, that the public body failed to ap-
prove the closing of the meeting by a two-thirds vote of the mem-
bers of the public body;

(13) a statement that the topics discussed at the meeting were not
included in the list of exempt topics set forth in Utah Code sec-
tion 52-4-205;

(14) a statement, if applicable, that the public body failed to give
adequate notice of the meeting;

(15) a statement, if applicable, that the public body failed to keep
adequate minutes of the meeting;
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(16) a statement of the relief sought from the court (e.g., an or-
der declaring that action taken at the meeting is void; an order
to compel compliance with, or to enjoin violations of, the Open
Meetings Act; or a declaratory judgment on the applicability of
the Open Meetings Act to the discussions or decisions of the pub-
lic body at the meeting);

(17) a statement of the plaintiff’s efforts to obtain access to the
meetings; and

(18) a request for reasonable attorneys’ fees and court costs and
such other just and equitable relief as the court deems appropri-
ate.

6. Time limit for filing suit.

Suits to void final action. A suit to void a final agency action taken at
a closed meeting “shall be commenced within 90 days after the date
of the action,” unless the final agency action concerns “issuance of
bonds, notes, or other evidences of indebtedness,” in which case the
suit “shall be commenced within 30 days after the date of the action.”
Utah Code Ann. § 52-4-302(2), (3). A suit to void final action that is
brought after these statutory periods have expired will be barred.

Other actions. Because the 90- and 30-day limitations periods ex-
pressly govern suits to void final actions taken in closed sessions, these
time periods presumably do zot apply to other enforcement actions
such as suits brought challenging the legality of a discussion held in
closed session.

Exhaustion of remedies. It appears that plaintiffs need not exhaust ad-
ministrative remedies before filing an action in district court. Cf. id. §
63-46b-14(2) (requiring exhaustion of all administrative remedies in
most cases).

Under the Utah Rules of Civil Procedure, a defendant has 20 days
to answer a complaint. Utah R. Civ. P. 12(a).

7. What court.

Utah Code sections 52-4-303(3) states that suits to challenge viola-
tions of the Open Meetings Act or to seek an injunction of a violation
of or a declaratory judgment about the applicability of the Act shall be
brought in “a court of competent jurisdiction.” Generally, this refers
to a district court in the county in which the alleged violation oc-
curred.

8. Judicial remedies available.

A court may (a) compel compliance with the Open Meetings Act;
(b) enjoin an agency’s violation of the Act; (c¢) determine the Act’s ap-
plicability to a public body’s discussions or decisions; or (d) order the
public disclosure of a tape recording or minutes containing informa-
tion about a meeting, or a portion thereof, that was closed illegally.
Utah Code Ann. §§ 52-4-303(3), -304(2)(b).

9. Availability of court costs and attorneys’ fees.

The Open Meetings Act allows a court to “award reasonable attor-
ney fees and court costs to a successful plaintiff.” Utah Code Ann. §
52-4-303(4). The award of fees and costs is discretionary, not manda-

tory.
10. Fines.

The Open Meetings Act does not establish any fines or penalties for
violating the chapter.

D. Appealing initial court decisions.
1. Appeal routes.

The Utah Supreme Court has jurisdiction to review all “orders,
judgments, and decrees of any court of record over which the [Utah]
Court of Appeals does not have original appellate jurisdiction.” Utah
Code Ann. § 78A-3-102(3)(j). Although the Utah Court of Appeals
has jurisdiction to review the “final orders and decrees resulting from
formal adjudicative proceedings of state agencies or appeals from the
district court review of informal adjudicative proceedings of the agen-
cies,” except in the case of a few designated agencies, it would appear
that a challenge under the Open Meetings Act is not a “final order” or
“decree” of a state agency. See id. § 78A-4-103(2)(a). It seems, there-
fore, that appellate jurisdiction rests initially with the Utah Supreme
Court rather than with the Utah Court of Appeals. However, the Utah
Supreme Court may transfer to the Court of Appeals most matters
over which the Utah Supreme Court has original appellate jurisdic-
tion, including challenges under the Open Meetings Act. See id. §
78A-4-103(2)(j) ; see also generally, e.g., Poll v. South Weber City, No.
20040888-CA, 2005 WL 1177231 (Utah Ct. App. May 19, 2005).

2. Time limits for filing appeals.

An appeal must be filed with the appellate court within 30 days after
entry of the district court’s judgment or order. See Utah R. App. P. 4(a).

3. Contact of interested amici.

If you are filing an appeal with an appellate court, you should con-
tact other interested groups who may want to file amicus briefs or as-
sist with the legal research needed to support your arguments to the
court. In Utah, the following groups have been actively involved in
open meetings issues: (a) the Utah Headliners Chapter of the Society
of Professional Journalists and local media representatives; (b) the Re-
porters Committee for Freedom of the Press; (c) the American Civil
Liberties Union; and (d) public interest groups such as Utah Common
Cause, Utah Issues, Utah Legal Services, and Utah League of Women
Voters.

V. ASSERTING A RIGHT TO COMMENT.

There is no provision in Utah law that provides an affirmative right
to comment.
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Statute
Open Records

Utah Code
Title 63. State Affairs in General
Government Records Access and Management Act

General Provisions

§ 63G-2-101. Title

This chapter is known as the “Government Records Access and Manage-
ment Act.”

§ 63G-2-102. Legislative intent

(1) In enacting this act, the Legislature recognizes two constitutional
rights:
(a) the public’s right of access to information concerning the con-
duct of the public’s business; and

(b) the right of privacy in relation to personal data gathered by
governmental entities.

(2) The Legislature also recognizes a public policy interest in allowing a
government to restrict access to certain records, as specified in this chap-
ter, for the public good.

(3) It is the intent of the Legislature to:

(a) promote the public’s right of easy and reasonable access to
unrestricted public records;

(b) specify those conditions under which the public interest in
allowing restrictions on access to records may outweigh the public’s
interest in access;

(c) prevent abuse of confidentiality by governmental entities by
permitting confidential treatment of records only as provided in this
chapter;

(d) provide guidelines for both disclosure and restrictions on ac-
cess to government records, which are based on the equitable weigh-
ing of the pertinent interests and which are consistent with nation-
wide standards of information practices;

(e) favor public access when, in the application of this act, coun-
tervailing interests are of equal weight; and

(f) establish fair and reasonable records management practices.
§ 63G-2-103. Definitions
As used in this chapter:
(1) “Audit” means:

(a) a systematic examination of financial, management, program,
and related records for the purpose of determining the fair presenta-
tion of financial statements, adequacy of internal controls, or com-
pliance with laws and regulations; or

(b) a systematic examination of program procedures and opera-
tions for the purpose of determining their effectiveness, economy,
efficiency, and compliance with statutes and regulations.

(2) “Chronological logs” mean the regular and customary summary re-
cords of law enforcement agencies and other public safety agencies that
show:

(a) the time and general nature of police, fire, and paramedic calls
made to the agency; and

(b) any arrests or jail bookings made by the agency.
(3) “Classification,” “classify,” and their derivative forms mean determin-
ing whether a record series, record, or information within a record is

public, private, controlled, protected, or exempt from disclosure under
Subsection 63G-2-201(3)(b).

Q)
(a) “Computer program” means:

(i) a series of instructions or statements that permit the func-
tioning of a computer system in a manner designed to provide
storage, retrieval, and manipulation of data from the computer
system; and

(i) any associated documentation and source material that
explain how to operate the computer program.

(b) “Computer program” does not mean:
(i) the original data, including numbers, text, voice, graph-
ics, and images;
(i) analysis, compilation, and other manipulated forms of
the original data produced by use of the program; or

(iii) the mathematical or statistical formulas, excluding the
underlying mathematical algorithms contained in the pro-
gram, that would be used if the manipulated forms of the origi-
nal data were to be produced manually.

(€]
(a) “Contractor” means:

(i) any person who contracts with a governmental entity to
provide goods or services directly to a governmental entity; or

(ii) any private, nonprofit organization that receives funds
from a governmental entity.

(b) “Contractor” does not mean a private provider.

(6) “Controlled record” means a record containing data on individuals
that is controlled as provided by Section 63G-2-304.

(7) “Designation,” “designate,” and their derivative forms mean indicat-
ing, based on a governmental entity’s familiarity with a record series or
based on a governmental entity’s review of a reasonable sample of a record
series, the primary classification that a majority of records in a record
series would be given if classified and the classification that other records
typically present in the record series would be given if classified.

(8) “Elected official” means each person elected to a state office, county
office, municipal office, school board or school district office, local dis-
trict office, or special service district office, but does not include judges.

(9) “Explosive” means a chemical compound, device, or mixture:

(a) commonly used or intended for the purpose of producing an
explosion; and

(b) that contains oxidizing or combustive units or other ingredi-
ents in proportions, quantities, or packing so that:

(i) an ignition by fire, friction, concussion, percussion, or
detonator of any part of the compound or mixture may cause a
sudden generation of highly heated gases; and

(ii) the resultant gaseous pressures are capable of:

(A) producing destructive effects on contiguous objects;
or

(B) causing death or serious bodily injury.

(10) “Government audit agency” means any governmental entity that con-
ducts an audit.

an
(a) “Governmental entity” means:

(i) executive department agencies of the state, the offices of the gov-
ernor, lieutenant governor, state auditor, attorney general, and state treasurer,
the Board of Pardons and Parole, the Board of Examiners, the National Guard,
the Career Service Review Board, the State Board of Education, the State
Board of Regents, and the State Archives;

(ii) the Office of the Legislative Auditor General, Office of the Leg-
islative Fiscal Analyst, Office of Legislative Research and General Counsel,
the Legislature, and legislative committees, except any political party, group,
caucus, or rules or sifting committee of the Legislature;

(iii) courts, the Judicial Council, the Office of the Court Administra-
tor, and similar administrative units in the judicial branch;

(iv) any state-funded institution of higher education or public educa-
tion; or

(v) any political subdivision of the state, but, if a political subdivision
has adopted an ordinance or a policy relating to information practices pursuant
to Section 63G-2-701, this chapter shall apply to the political subdivision to
the extent specified in Section 63G-2-701 or as specified in any other section
of this chapter that specifically refers to political subdivisions.

(b) “Governmental entity” also means every office, agency, board, bureau,
committee, department, advisory board, or commission of an entity listed in
Subsection (11)(a) that is funded or established by the government to carry out
the public’s business.
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(12) “Gross compensation” means every form of remuneration payable for a
given period to an individual for services provided including salaries, commis-
sions, vacation pay, severance pay, bonuses, and any board, rent, housing, lodg-
ing, payments in kind, and any similar benefit received from the individual’s
employer.

(13) “Individual” means a human being.

(14)

(a) “Initial contact report” means an initial written or recorded report,
however titled, prepared by peace officers engaged in public patrol or response
duties describing official actions initially taken in response to either a public
complaint about or the discovery of an apparent violation of law, which report
may describe:

(i) the date, time, location, and nature of the complaint, the incident,
or offense;

(ii) names of victims;

(iii) the nature or general scope of the agency’s initial actions taken
in response to the incident;

(iv) the general nature of any injuries or estimate of damages sus-
tained in the incident;

(v) the name, address, and other identifying information about any
person arrested or charged in connection with the incident; or

(vi) the identity of the public safety personnel, except undercover
personnel, or prosecuting attorney involved in responding to the initial inci-
dent.

(b) Initial contact reports do not include follow-up or investigative reports
prepared after the initial contact report. However, if the information specified
in Subsection (14)(a) appears in follow-up or investigative reports, it may only
be treated confidentially if it is private, controlled, protected, or exempt from
disclosure under Subsection 63G-2-201(3)(b).

(15) “Legislative body” means the Legislature.

(16) “Notice of compliance” means a statement confirming that a govern-
mental entity has complied with a records committee order.

(17) “Person” means:
(a) an individual;
(b) a nonprofit or profit corporation;
(c) a partnership;
(d) a sole proprietorship;
(e) other type of business organization; or
(f) any combination acting in concert with one another.

(18) “Private provider” means any person who contracts with a governmen-
tal entity to provide services directly to the public.

(19) “Private record” means a record containing data on individuals that is
private as provided by Section 63G-2-302.

(20) “Protected record” means a record that is classified protected as pro-
vided by Section 63G-2-305.

(21) “Public record” means a record that is not private, controlled, or pro-
tected and that is not exempt from disclosure as provided in Subsection 63G-
2-2013)(b).

@2

(a) “Record” means a book, letter, document, paper, map, plan, photo-
graph, film, card, tape, recording, electronic data, or other documentary mate-
rial regardless of physical form or characteristics:

(i) that is prepared, owned, received, or retained by a governmental
entity or political subdivision; and

(ii) where all of the information in the original is reproducible by
photocopy or other mechanical or electronic means.

(b) “Record” does not mean:

(i) a personal note or personal communication prepared or received
by an employee or officer of a governmental entity in the employee’s or officer’s
private capacity;

(ii) a temporary draft or similar material prepared for the origina-
tor’s personal use or prepared by the originator for the personal use of an indi-
vidual for whom the originator is working;

(i) material that is legally owned by an individual in the individual’s
private capacity;

(iv) material to which access is limited by the laws of copyright or
patent unless the copyright or patent is owned by a governmental entity or
political subdivision;

(v) proprietary software;

(vi) junk mail or a commercial publication received by a governmen-
tal entity or an official or employee of a governmental entity;

(vii) a book that is cataloged, indexed, or inventoried and contained
in the collections of a library open to the public;

(viii) material that is cataloged, indexed, or inventoried and con-
tained in the collections of a library open to the public, regardless of physical
form or characteristics of the material,

(ix) a daily calendar or other personal note prepared by the origina-
tor for the originator’s personal use or for the personal use of an individual for
whom the originator is working;

(x) a computer program that is developed or purchased by or for any
governmental entity for its own use;

(xi) a note or internal memorandum prepared as part of the delibera-
tive process by:

(A) a member of the judiciary;
(B) an administrative law judge;
(C) a member of the Board of Pardons and Parole; or

(D) a member of any other body charged by law with performing a
quasi- judicial function;

(xii) a telephone number or similar code used to access a mobile
communication device that is used by an employee or officer of a governmental
entity, provided that the employee or officer of the governmental entity has
designated at least one business telephone number that is a public record as
provided in Section 63G-2-301;

(xiii) information provided by the Public Employees’ Benefit and
Insurance Program, created in Section 49-20-103, to a county to enable the
county to calculate the amount to be paid to a health care provider under Sub-
section 17-50-319(2) (e)(ii); or

(xiv) information that an owner of unimproved property provides to
a local entity as provided in Section 11-42-205.

(23) “Record series” means a group of records that may be treated as a unit
for purposes of designation, description, management, or disposition.

(24) “Records committee” means the State Records Committee created in
Section 63G-2-501.

(25) “Records officer” means the individual appointed by the chief adminis-
trative officer of each governmental entity, or the political subdivision to work
with state archives in the care, maintenance, scheduling, designation, classifica-
tion, disposal, and preservation of records.

(26) “Schedule,” “scheduling,” and their derivative forms mean the process
of specifying the length of time each record series should be retained by a
governmental entity for administrative, legal, fiscal, or historical purposes and
when each record series should be transferred to the state archives or destroyed.

(27) “Sponsored research” means research, training, and other sponsored
activities as defined by the federal Executive Office of the President, Office of
Management and Budget:

(a) conducted:

(i) by an institution within the state system of higher edu-
cation defined in Section 53B-1-102; and

(ii) through an office responsible for sponsored projects
or programs; and

(b) funded or otherwise supported by an external:

(i) person that is not created or controlled by the institu-
tion within the state system of higher education; or

(ii) federal, state, or local governmental entity.

(28) “State archives” means the Division of Archives and Records Service
created in Section 63A-12-101.

(29) “State archivist” means the director of the state archives.

(30) “Summary data” means statistical records and compilations that contain
data derived from private, controlled, or protected information but that do not
disclose private, controlled, or protected information.

§ 63G-2-104. Administrative Procedures Act not applicable

Title 63G, Chapter 4, Administrative Procedures Act, does not apply to this
chapter except as provided in Section 63G-2-603.
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§ 63G-2-105. Confidentiality agreements

If a governmental entity or political subdivision receives a request for a
record that is subject to a confidentiality agreement executed before April 1,
1992, the law in effect at the time the agreement was executed, including late
judicial interpretations of the law, shall govern access to the record, unless all
parties to the confidentiality agreement agree in writing to be governed by the
provisions of this chapter.

§ 63G-2-106. Records of security measures

The records of a governmental entity or political subdivision regarding se-
curity measures designed for the protection of persons or property, public or
private, are not subject to this chapter. These records include:

(1) security plans;

(2) security codes and combinations, and passwords;

(3) passes and keys;

(4) security procedures; and

(5) building and public works designs, to the extent that the records or infor-
mation relate to the ongoing security measures of a public entity.

§ 63G-2-107. Disclosure of records subject to federal law

Notwithstanding the provisions of Subsections 63G-2-201(6)(a) and (b), this
chapter does not apply to a record containing protected health information as
defined in 45 C.FR., Part 164, Standards for Privacy of Individually Identifi-
able Health Information, if the record is:

(1) controlled or maintained by a governmental entity; and

(2) governed by 45 C.ER., Parts 160 and 164, Standards for Privacy of Indi-
vidually Identifiable Health Information.

§ 63G-2-201. Right to inspect records and receive copies of records

(1) Every person has the right to inspect a public record free of charge, and
the right to take a copy of a public record during normal working hours, subject
to Sections 63G-2-203 and 63G-2-204.

(2) A record is public unless otherwise expressly provided by statute.

(3) The following records are not public:

(a) a record that is private, controlled, or protected under Sections

63G-2-302, 63G-2-303, 63G-2-304, and 63G-2-305; and

(b) a record to which access is restricted pursuant to court rule, an-
other state statute, federal statute, or federal regulation, including records for
which access is governed or restricted as a condition of participation in a state
or federal program or for receiving state or federal funds.

(4) Only a record specified in Section 63G-2-302, 63G-2-303, 63G-2-304,
or 63G-2-305 may be classified private, controlled, or protected.
Q)
(a) A governmental entity may not disclose a record that is private, con-

trolled, or protected to any person except as provided in Subsection (5)(b),
Subsection (5)(c), Section 63G-2-202, 63G-2-206, or 63G-2-303.

(b) A governmental entity may disclose a record that is private under
Subsection 63G-2-302 (2) or protected under Section 63G-2-305 to persons
other than those specified in Section 63G-2-202 or 63G-2-206 if the head of a
governmental entity, or a designee, determines that:

(i) there is no interest in restricting access to the record; or

(ii) the interests favoring access outweighs the interest favoring re-
striction of access.

(c) In addition to the disclosure under Subsection (5)(b), a governmental
gfntity may disclose a record that is protected under Subsection 63G-2-305(51)
if:

(i) the head of the governmental entity, or a designee, determines
that the disclosure:

(A) is mutually beneficial to:
(I) the subject of the record,
(II) the governmental entity; and
III) the public; and

(B) serves a public purpose related to:
(I) public safety; or
(II) consumer protection; and

(ii) the person who receives the record from the governmental entity
agrees not to use or allow the use of the record for advertising or solicitation
purposes.

©)

(a) The disclosure of a record to which access is governed or limited
pursuant to court rule, another state statute, federal statute, or federal regula-
tion, including a record for which access is governed or limited as a condition
of participation in a state or federal program or for receiving state or federal
funds, is governed by the specific provisions of that statute, rule, or regulation.

(b) This chapter applies to records described in Subsection (6)(a) insofar
as this chapter is not inconsistent with the statute, rule, or regulation.

(7) A governmental entity shall provide a person with a certified copy of a
record if:

(a) the person requesting the record has a right to inspect it;
(b) the person identifies the record with reasonable specificity; and
(c) the person pays the lawful fees.
®
(a) In response to a request, a governmental entity is not required to:
(i) create a record;

(ii) compile, format, manipulate, package, summarize, or tailor in-
formation;

(iii) provide a record in a particular format, medium, or program not
currently maintained by the governmental entity;

(iv) fulfill a person’s records request if the request unreasonably du-
plicates prior records requests from that person; or

(v) fill a person’s records request if:

(A) the record requested is accessible in the identical physical
form and content in a public publication or product produced by the govern-
mental entity receiving the request;

(B) the governmental entity provides the person requesting
the record with the public publication or product; and

(C) the governmental entity specifies where the record can be
found in the public publication or product.

(b) Upon request, a governmental entity may provide a record in a particular
form under Subsection (8)(a)(ii) or (iii) if:
(i) the governmental entity determines it is able to do so without unrea-
sonably interfering with the governmental entity’s duties and responsibilities;
and

(ii) the requester agrees to pay the governmental entity for providing the
record in the requested form in accordance with Section 63G-2-203.

©

(a) A governmental entity may allow a person requesting more than 50
pages of records to copy the records if:

(i) the records are contained in files that do not contain records that
are exempt from disclosure, or the records may be segregated to remove pri-
vate, protected, or controlled information from disclosure; and

(ii) the governmental entity provides reasonable safeguards to pro-
tect the public from the potential for loss of a public record.

(b) When the requirements of Subsection (9)(a) are met, the governmen-
tal entity may:
(i) provide the requester with the facilities for copying the requested
records and require that the requester make the copies; or

(ii) allow the requester to provide the requester’s own copying facili-
ties and personnel to make the copies at the governmental entity’s offices and
waive the fees for copying the records.

(10)
(a) A governmental entity that owns an intellectual property right and
that offers the intellectual property right for sale or license may control by

ordinance or policy the duplication and distribution of the material based on
terms the governmental entity considers to be in the public interest.

(b) Nothing in this chapter shall be construed to limit or impair the rights
or protections granted to the governmental entity under federal copyright or
patent law as a result of its ownership of the intellectual property right.

(11) A governmental entity may not use the physical form, electronic or oth-
erwise, in which a record is stored to deny, or unreasonably hinder the rights of
a person to inspect and receive a copy of a record under this chapter.

(12) Subject to the requirements of Subsection (8), a governmental entity

shall provide access to an electronic copy of a record in lieu of providing access
to its paper equivalent if:
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(a) the person making the request requests or states a preference for an
electronic copy;

(b) the governmental entity currently maintains the record in an elec-
tronic format that is reproducible and may be provided without reformatting
or conversion; and

(c) the electronic copy of the record:

(i) does not disclose other records that are exempt from disclosure;
or

(ii) may be segregated to protect private, protected, or controlled
information from disclosure without the undue expenditure of public resources

or funds.
§ 63G-2-202. Access to private, controlled, and protected documents

(1) Upon request, and except as provided in Subsection (11)(a), a govern-
mental entity shall disclose a private record to:

(a) the subject of the record;

(b) the parent or legal guardian of an unemancipated minor who is the
subject of the record,;

(c) the legal guardian of a legally incapacitated individual who is the
subject of the record;

(d) any other individual who:
(i) has a power of attorney from the subject of the record;

(ii) submits a notarized release from the subject of the record or the
individual’s legal representative dated no more than 90 days before the date the
request is made; or

(iii) if the record is a medical record described in Subsection 63G-2-
302(1)(b), is a health care provider, as defined in Section 26-332a-102, if releas-
ing the record or information in the record is consistent with normal profes-
sional practice and medical ethics; or

(e) any person to whom the record must be provided pursuant to:
(i) court order as provided in Subsection (7); or

(ii) a legislative subpoena as provided in Title 36, Chapter 14, Leg-
islative Subpoena Powers.

@

(a) Upon request, a governmental entity shall disclose a controlled record
to:

(i) a physician, psychologist, certified social worker, insurance pro-
vider or producer, or a government public health agency upon submission of:

(A) a release from the subject of the record that is dated no
more than 90 days prior to the date the request is made; and

(B) a signed acknowledgment of the terms of disclosure of
controlled information as provided by Subsection (2)(b); and

(ii) any person to whom the record must be disclosed pursuant to:
(A) a court order as provided in Subsection (7); or

(B) a legislative subpoena as provided in Title 36, Chapter 14,
Legislative Subpoena Powers.

(b) A person who receives a record from a governmental entity in accor-
dance with Subsection (2)(a)(i) may not disclose controlled information from
that record to any person, including the subject of the record.

(3) If there is more than one subject of a private or controlled record, the
portion of the record that pertains to another subject shall be segregated from
the portion that the requester is entitled to inspect.

(4) Upon request, and except as provided in Subsection (10) or (11)(b), a
governmental entity shall disclose a protected record to:

(a) the person who submitted the record;
(b) any other individual who:

(i) has a power of attorney from all persons, governmental
entities, or political subdivisions whose interests were sought to be protected
by the protected classification; or

(i) submits a notarized release from all persons, govern-
mental entities, or political subdivisions whose interests were sought to be pro-
tected by the protected classification or from their legal representatives dated
no more than 90 days prior to the date the request is made;

(c) any person to whom the record must be provided pursuant to:

(i) a court order as provided in Subsection (7); or

(ii) a legislative subpoena as provided in Title 36, Chapter
14, Legislative Subpoena Powers; or

(d) the owner of a mobile home park, subject to the conditions of
Subsection 41-1a-116(5).

(5) A governmental entity may disclose a private, controlled, or protected
record to another governmental entity, political subdivision, another state, the
United States, or a foreign government only as provided by Section 63G-2-
206.

(6) Before releasing a private, controlled, or protected record, the govern-
mental entity shall obtain evidence of the requester’s identity.

(7) A governmental entity shall disclose a record pursuant to the terms of a
court order signed by a judge from a court of competent jurisdiction, provided
that:

(a) the record deals with a matter in controversy over which the court
has jurisdiction;
(b) the court has considered the merits of the request for access to
the record,;

(c) the court has considered and, where appropriate, limited the re-
quester’s use and further disclosure of the record in order to protect:

(i) privacy interests in the case of private or controlled
records;

(ii) business confidentiality interests in the case of records
protected under Subsection 63G-2-305(1), (2), (40)(a)(ii), or (40)(a)(vi); and

(iii) privacy interests or the public interest in the case of
other protected records;

(d) to the extent the record is properly classified private, controlled, or
protected, the interests favoring access, considering limitations thereon, out-
weigh the interests favoring restriction of access; and

(e) where access is restricted by a rule, statute, or regulation referred
to in Subsection 63G-2-201(3)(b), the court has authority independent of this
chapter to order disclosure.

®

(a) A governmental entity may disclose or authorize disclosure of private
or controlled records for research purposes if the governmental entity:

(i) determines that the research purpose cannot reasonably be ac-
complished without use or disclosure of the information to the researcher in
individually identifiable form;

(ii) determines that:
(A) the proposed research is bona fide; and
(B) the value of the research outweighs the infringement upon
personal privacy;
(iif)
(A) requires the researcher to assure the integrity, confidentiality,
and security of the records; and

(B) requires the removal or destruction of the individual identi-
fiers associated with the records as soon as the purpose of the research project
has been accomplished;

(iv) prohibits the researcher from:

(A) disclosing the record in individually identifiable form, except
as provided in Subsection (8)(b); or

(B) using the record for purposes other than the research ap-
proved by the governmental entity; and

(v) secures from the researcher a written statement of the research-
er’s understanding of and agreement to the conditions of this Subsection (8)
and the researcher’s understanding that violation of the terms of this Subsec-
tion (8) may subject the researcher to criminal prosecution under Section 63G-
2-801.

(b) A researcher may disclose a record in individually identifiable form if
the record is disclosed for the purpose of auditing or evaluating the research
program and no subsequent use or disclosure of the record in individually iden-
tifiable form will be made by the auditor or evaluator except as provided by this
section.

(c) A governmental entity may require indemnification as a condition of
permitting research under this Subsection (8).

Q)
(a) Under Subsections 63G-2-201(5)(b) and 63G-2-401(6), a govern-

mental entity may disclose to persons other than those specified in this section
records that are:

(i) private under Section 63G-2-302; or

Page 34

THE REPORTERS COMMITTEE FOR FREEDOM OF THE PRESS



OPEN GOVERNMENT GUIDE

Utan

(ii) protected under Section 63G-2-305 subject to Section 63G-2-
309 if a claim for business confidentiality has been made under Section 63G-2-
309.

(b) Under Subsection 63G-2-403(11)(b), the records committee may re-
quire the disclosure to persons other than those specified in this section of
records that are:

(i) private under Section 63G-2-302;
(ii) controlled under Section 63G-2-304; or

(iii) protected under Section 63G-2-305 subject to Section 63G-2-
309 if a claim for business confidentiality has been made under Section 63G-2-
309.

(c) Under Subsection 63G-2-404(8), the court may require the disclosure
of records that are private under Section 63G-2-302, controlled under Section
63G-2-304, or protected under Section 63G-2-305 to persons other than those
specified in this section.

(10) A record contained in the Management Information System, created
in Section 62A-4a-1003, that is found to be unsubstantiated, unsupported, or
without merit may not be disclosed to any person except the person who is al-
leged in the report to be a perpetrator of abuse, neglect, or dependency.

(1
(a) A private record described in Subsection 63G-2-302(2)(f) may only be
disclosed as provided in Subsection (1)(e).
(b) A protected record described in Subsection 63G-2-305(43) may only
be disclosed as provided in Subsection (4)(c) or Section 62A-3-312.
(12)
(a) A private, protected, or controlled record described in Section 62A-
16-301 shall be disclosed as required under:
(i) Subsections 62A-16-301(1)(b), (2), and (4)(c); and
(ii) Subsection 62A-16-302(1).
(b) A record disclosed under Subsection (12)(a) shall retain its character as
private, protected, or controlled.
§ 63G-2-203. Fees

(1) A governmental entity may charge a reasonable fee to cover the govern-
mental entity’s actual cost of providing a record. This fee shall be approved by
the governmental entity’s executive officer.

@

(a) When a governmental entity compiles a record in a form other than
that normally maintained by the governmental entity, the actual costs under
this section may include the following:

(i) the cost of staff time for compiling, formatting, manipulating,
packaging, summarizing, or tailoring the record either into an organization or
media to meet the person’s request;

(ii) the cost of staff time for search, retrieval, and other direct admin-
istrative costs for complying with a request; and

(iii) in the case of fees for a record that is the result of computer
output other than word processing, the actual incremental cost of providing the
electronic services and products together with a reasonable portion of the costs
associated with formatting or interfacing the information for particular users,
and the administrative costs as set forth in Subsections (2)(a)(i) and (ii).

(b) An hourly charge under Subsection (2)(a) may not exceed the salary
of the lowest paid employee who, in the discretion of the custodian of records,
has the necessary skill and training to perform the request.

(c) Notwithstanding Subsections (2)(a) and (b), no charge may be made
for the first quarter hour of staff time.

(€)
(a) Fees shall be established as provided in this Subsection (3).
(b) A governmental entity with fees established by the Legislature:

(i) shall establish the fees defined in Subsection (2), or other actual
costs associated with this section through the budget process; and

(ii) may use the procedures of Section 63]J-1-504 to set fees until the
Legislature establishes fees through the budget process.

(c) Political subdivisions shall establish fees by ordinance or written
formal policy adopted by the governing body.

(d) The judiciary shall establish fees by rules of the judicial council.

(4) A governmental entity may fulfill a record request without charge and is
encouraged to do so when it determines that:

(a) releasing the record primarily benefits the public rather than a
person;
(b) the individual requesting the record is the subject of the record,
or an individual specified in Subsection 63G-2-202(1) or (2); or
(c) the requester’s legal rights are directly implicated by the informa-
tion in the record, and the requester is impecunious.

(5) A governmental entity may not charge a fee for:
(a) reviewing a record to determine whether it is subject to disclosure,
except as permitted by Subsection (2)(a)(ii); or
(b) inspecting a record.
©)
(a) A person who believes that there has been an unreasonable denial of
a fee waiver under Subsection (4) may appeal the denial in the same manner

as a person appeals when inspection of a public record is denied under Section
63G-2-205.
(b) The adjudicative body hearing the appeal has the same authority when

a fee waiver or reduction is denied as it has when the inspection of a public
record is denied.

@
(a) All fees received under this section by a governmental entity subject

to Subsection (3)(b) shall be retained by the governmental entity as a dedicated
credit.

(b) Those funds shall be used to recover the actual cost and expenses in-
curred by the governmental entity in providing the requested record or record
series.

®
(a) A governmental entity may require payment of past fees and future
estimated fees before beginning to process a request if:
(i) fees are expected to exceed $50; or
(ii) the requester has not paid fees from previous requests.
(b) Any prepaid amount in excess of fees due shall be returned to the
requester.

(9) This section does not alter, repeal, or reduce fees established by other
statutes or legislative acts.

(10
(a) Notwithstanding Subsection (3)(c), fees for voter registration records
shall be set as provided in this Subsection (10).

(b) The lieutenant governor shall:

(i) after consultation with county clerks, establish uniform fees for
voter registration and voter history records that meet the requirements of this
section; and

(ii) obtain legislative approval of those fees by following the proce-
dures and requirements of Section 63]-1-504.

§ 63G-2-204. Requests— Time limit for response and extraordinary circumstances

(1) A person making a request for a record shall furnish the governmental
entity with a written request containing:

(a) the person’s name, mailing address, and daytime telephone number,
if available; and

(b) a description of the record requested that identifies the record with
reasonable specificity.

@
(a) Subject to Subsection (2)(b), a person making a request for a record

shall submit the request to the governmental entity that prepares, owns, or
retains the record.

(b) In response to a request for a record, a governmental entity may not
provide a record that it has received under Section 63G-2-206 as a shared re-
cord if the record was shared for the purpose of auditing, if the governmental
entity is authorized by state statute to conduct an audit.

(c) If a governmental entity is prohibited from providing a record under
Subsection (2)(b), it shall:

(i) deny the records request; and

(ii) inform the person making the request that records requests must
be submitted to the governmental entity that prepares, owns, or retains the
record.

(d) A governmental entity may make rules in accordance with Title 63G,
Chapter 3, Utah Administrative Rulemaking Act, specifying where and to
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whom requests for access shall be directed.
(3) After receiving a request for a record, a governmental entity shall:

(a) review each request that seeks an expedited response and notify,
within five business days after receiving the request, each requester that has
not demonstrated that their record request benefits the public rather than the
person that their response will not be expedited; and

(b) as soon as reasonably possible, but no later than 10 business days
after receiving a written request, or five business days after receiving a written
request if the requester demonstrates that expedited response to the record
request benefits the public rather than the person:

(i) approve the request and provide a copy of the record;

(i) deny the request in accordance with the procedures
and requirements of Section 63G-2-205;

(iii) notify the requester that it does not maintain the re-
cord requested and provide, if known, the name and address of the governmen-
tal entity that does maintain the record; or

(iv) notify the requester that because of one of the ex-
traordinary circumstances listed in Subsection (5), it cannot immediately ap-
prove or deny the request , and include with the notice:

(A) a description of the circumstances that constitute the
extraordinary circumstances; and

(B) the date when the records will be available, consistent
with the requirements of Subsection (6).

(4) Any person who requests a record to obtain information for a story or
report for publication or broadcast to the general public is presumed to be act-
ing to benefit the public rather than a person.

(5) The following circumstances constitute “extraordinary circumstances”
that allow a governmental entity to delay approval or denial by an additional
period of time as specified in Subsection (6) if the governmental entity deter-
mines that due to the extraordinary circumstances it cannot respond within the
time limits provided in Subsection (3):

(a) another governmental entity is using the record, in which case the
originating governmental entity shall promptly request that the governmental
entity currently in possession return the record;

(b) another governmental entity is using the record as part of an audit,
and returning the record before the completion of the audit would impair the
conduct of the audit;

©

(i) the request is for a voluminous quantity of records or a record
series containing a substantial number of records;

(ii) the requester seeks a substantial number of records or records
series in requests filed within five working days of each other;

(d) the governmental entity is currently processing a large number
of records requests;

(e) the request requires the governmental entity to review a large
number of records to locate the records requested;

(f) the decision to release a record involves legal issues that require
the governmental entity to seek legal counsel for the analysis of statutes, rules,
ordinances, regulations, or case law;

(g) segregating information that the requester is entitled to inspect
from information that the requester is not entitled to inspect requires extensive
editing; or

(h) segregating information that the requester is entitled to inspect
from information that the requester is not entitled to inspect requires com-
puter programming.

(6) If one of the extraordinary circumstances listed in Subsection (5) pre-
cludes approval or denial within the time specified in Subsection (3), the fol-
lowing time limits apply to the extraordinary circumstances:

(a) for claims under Subsection (5)(a), the governmental entity cur-
rently in possession of the record shall return the record to the originating
entity within five business days of the request for the return unless returning
the record would impair the holder’s work;

(b) for claims under Subsection (5)(b), the originating governmental
entity shall notify the requester when the record is available for inspection and
copying;

(c) for claims under Subsections (5)(c), (d), and (e), the governmental
entity shall:

(i) disclose the records that it has located which the requester is en-
titled to inspect;

(ii) provide the requester with an estimate of the amount of time it
will take to finish the work required to respond to the request;

(iii) complete the work and disclose those records that the requester
is entitled to inspect as soon as reasonably possible; and

(iv) for any person that does not establish a right to an expedited
response as authorized by Subsection (3)(a), a governmental entity may choose
to:

(A) require the person to provide for copying of the records
as provided in Subsection 63G-2-201(9); or

(B) treat a request for multiple records as separate record
requests, and respond sequentially to each request;

(d) for claims under Subsection (5)(f), the governmental entity shall
either approve or deny the request within five business days after the response
time specified for the original request has expired;

(e) for claims under Subsection (5)(g), the governmental entity shall
fulfill the request within 15 business days from the date of the original request;
or

(f) for claims under Subsection (5)(h), the governmental entity shall
complete its programming and disclose the requested records as soon as rea-
sonably possible.

@
(a) If a request for access is submitted to an office of a governmental entity

other than that specified by rule in accordance with Subsection (2), the office
shall promptly forward the request to the appropriate office.

(b) If the request is forwarded promptly, the time limit for response be-
gins when the record is received by the office specified by rule.

(8) If the governmental entity fails to provide the requested records or issue
a denial within the specified time period, that failure is considered the equiva-
lent of a determination denying access to the record.

§ 63G-2-205. Denials

(1) If the governmental entity denies the request in whole or part, it shall
provide a notice of denial to the requester either in person or by sending the
notice to the requester’s address.

(2) The notice of denial shall contain the following information:

(a) a description of the record or portions of the record to which access
was denied, provided that the description does not disclose private, controlled,
or protected information or information exempt from disclosure under Subsec-
tion 63G-2-201(3)(b);

(b) citations to the provisions of this chapter, court rule or order, an-
other state statute, federal statute, or federal regulation that exempt the record
or portions of the record from disclosure, provided that the citations do not
disclose private, controlled, or protected information or information exempt
from disclosure under Subsection 63G-2-201(3)(b);

(c) a statement that the requester has the right to appeal the denial to
the chief administrative officer of the governmental entity; and

(d) the time limits for filing an appeal, and the name and business
address of the chief administrative officer of the governmental entity.

(3) Unless otherwise required by a court or agency of competent jurisdic-
tion, a governmental entity may not destroy or give up custody of any record to
which access was denied until the period for an appeal has expired or the end of
the appeals process, including judicial appeal.

§ 63G-2-206. Sharing records

(1) A governmental entity may provide a record that is private, controlled,
or protected to another governmental entity, a government-managed corpora-
tion, a political subdivision, the federal government, or another state if the
requesting entity:

(a) serves as a repository or archives for purposes of historical preser-
vation, administrative maintenance, or destruction;

(b) enforces, litigates, or investigates civil, criminal, or administrative
law, and the record is necessary to a proceeding or investigation;

(¢) is authorized by state statute to conduct an audit and the record

is needed for that purpose;

(d) is one that collects information for presentence, probationary, or
parole purposes; or

(e)
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@) is:
(A) the Legislature;
(B) a legislative committee;
(C) a member of the Legislature; or

(D) a legislative staff member acting at the request of the Leg-
islature, a legislative committee, or a member of the Legislature; and

(ii) requests the record in relation to the Legislature’s duties includ-
ing:
(A) the preparation or review of a legislative proposal or leg-
islation;
(B) appropriations; or
(C) an investigation or review conducted by the Legislature
or a legislative committee.

@
(a) A governmental entity may provide a private, controlled, or protected
record or record series to another governmental entity, a political subdivision,

a government-managed corporation, the federal government, or another state
if the requesting entity provides written assurance:

(i) that the record or record series is necessary to the performance of
the governmental entity’s duties and functions;

(ii) that the record or record series will be used for a purpose similar
to the purpose for which the information in the record or record series was
collected or obtained; and

(iii) that the use of the record or record series produces a public
benefit that outweighs the individual privacy right that protects the record or
record series.

(b) A governmental entity may provide a private, controlled, or protected
record or record series to a contractor or a private provider according to the
requirements of Subsection (6)(b).

©)

(a) A governmental entity shall provide a private, controlled, or protected
record to another governmental entity, a political subdivision, a government-
managed corporation, the federal government, or another state if the request-
ing entity:

(i) is entitled by law to inspect the record;

(ii) is required to inspect the record as a condition of participating in
a state or federal program or for receiving state or federal funds; or

(iii) is an entity described in Subsection (1)(a), (b), (c), (d), or (e).

(b) Subsection (3)(a)(iii) applies only if the record is a record described
in Subsection 63G-2-305(4).

(4) Before disclosing a record or record series under this section to another
governmental entity, another state, the United States, a foreign government, or
to a contractor or private provider, the originating governmental entity shall:

(a) inform the recipient of the record’s classification and the accom-
panying restrictions on access; and

(b) if the recipient is not a governmental entity to which this chapter
applies, obtain the recipient’s written agreement which may be by mechanical
or electronic transmission that it will abide by those restrictions on access un-
less a statute, federal regulation, or interstate agreement otherwise governs the
sharing of the record or record series.

(5) A governmental entity may disclose a record to another state, the United
States, or a foreign government for the reasons listed in Subsections (1) and (2)
without complying with the procedures of Subsection (2) or (4) if disclosure
is authorized by executive agreement, treaty, federal statute, compact, federal
regulation, or state statute.

©)

(a) Subject to Subsections (6)(b) and (c), an entity receiving a record under
this section is subject to the same restrictions on disclosure of the record as the
originating entity.

(b) A contractor or a private provider may receive information under this
section only if:

(i) the contractor or private provider’s use of the record or record

series produces a public benefit that outweighs the individual privacy right that
protects the record or record series;

(ii) the record or record series it requests:

(A) is necessary for the performance of a contract with a gov-
ernmental entity;

(B) will only be used for the performance of the contract with
the governmental entity;

(C) will not be disclosed to any other person; and
(D) will not be used for advertising or solicitation purposes; and

(iii) the contractor or private provider gives written assurance to the
governmental entity that is providing the record or record series that it will
adhere to the restrictions of this Subsection (6)(b).

(c) The classification of a record already held by a governmental entity
and the applicable restrictions on disclosure of that record are not affected by
the governmental entity’s receipt under this section of a record with a different
classification that contains information that is also included in the previously
held record.

(7) Notwithstanding any other provision of this section, if a more specific
court rule or order, state statute, federal statute, or federal regulation prohibits
or requires sharing information, that rule, order, statute, or federal regulation
controls.

(8) The following records may not be shared under this section:

(a) records held by the Division of Oil, Gas, and Mining that pertain to
any person and that are gathered under authority of Title 40, Chapter 6, Board
and Division of Oil, Gas, and Mining; and

(b) records of publicly funded libraries as described in Subsection
63G-2-302(1)(0).
(9) Records that may evidence or relate to a violation of law may be disclosed
to a government prosecutor, peace officer, or auditor.

§ 63G-2-207. Subpoenas—Court ordered disclosure for discovery

(1) Subpoenas and other methods of discovery under the state or federal
statutes or rules of civil, criminal, administrative, or legislative procedure are
not written requests under Section 63G-2-204.

@

@

(i) Except as otherwise provided in Subsection (2)(c), in judicial or
administrative proceedings in which an individual is requesting discovery of
records classified private, controlled, or protected under this chapter, or other-
wise restricted from access by other statutes, the court, or an administrative law

judge shall follow the procedure in Subsection 63G-2-202(7) before ordering
disclosure.

(ii) Until the court or an administrative law judge orders disclosure,
these records are privileged from discovery.

(b) If, the court or administrative order requires disclosure, the terms
of the order may limit the requester’s further use and disclosure of the record
in accordance with Subsection 63G-2-202(7), in order to protect the privacy
interests recognized in this chapter.

(c) Unless a court or administrative law judge imposes limitations in a
restrictive order, this section does not limit the right to obtain:

(i) records through the procedures set forth in this chapter; or

(ii) medical records discoverable under state or federal court rules as
authorized by Subsection 63G-2-302(3).

§ 63G-2-301. Records that must be disclosed
(1) As used in this section:

(a) “Business address” means a single address of a governmental
agency designated for the public to contact an employee or officer of the gov-
ernmental agency.

(b) “Business email address” means a single email address of a gov-
ernmental agency designated for the public to contact an employee or officer
of the governmental agency.

(c) “Business telephone number” means a single telephone number
of a governmental agency designated for the public to contact an employee or
officer of the governmental agency.

(2) The following records are public except to the extent they contain infor-
mation expressly permitted to be treated confidentially under the provisions of
Subsections 63G-2-201(3)(b) and (6)(a):

(a) laws;

(b) the name, gender, gross compensation, job title, job description,
business address, business email address, business telephone number, number
of hours worked per pay period, dates of employment, and relevant education,
previous employment, and similar job qualifications of a current or former em-
ployee or officer of the governmental entity, excluding:
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(i) undercover law enforcement personnel; and

(ii) investigative personnel if disclosure could reasonably
be expected to impair the effectiveness of investigations or endanger any indi-
vidual’s safety;

(c) final opinions, including concurring and dissenting opinions, and
orders that are made by a governmental entity in an administrative, adjudica-
tive, or judicial proceeding except that if the proceedings were properly closed
to the public, the opinion and order may be withheld to the extent that they
contain information that is private, controlled, or protected;

(d) final interpretations of statutes or rules by a governmental entity
unless classified as protected as provided in Subsections 63G-2-305(16), (17),
and (18);

(e) information contained in or compiled from a transcript, minutes,
or report of the open portions of a meeting of a governmental entity as pro-
vided by Title 52, Chapter 4, Open and Public Meetings Act, including the
records of all votes of each member of the governmental entity;

(f) judicial records unless a court orders the records to be restricted
under the rules of civil or criminal procedure or unless the records are private
under this chapter;

(g) unless otherwise classified as private under Section 63G-2-303,
records or parts of records filed with or maintained by county recorders, clerks,
treasurers, surveyors, zoning commissions, the Division of Forestry, Fire, and
State Lands, the School and Institutional Trust Lands Administration, the Di-
vision of Oil, Gas, and Mining, the Division of Water Rights, or other govern-
mental entities that give public notice of:

(i) titles or encumbrances to real property;

(ii) restrictions on the use of real property;

(iii) the capacity of persons to take or convey title to real
property; or

(iv) tax status for real and personal property;

(h) records of the Department of Commerce that evidence incorpora-
tions, mergers, name changes, and uniform commercial code filings;

(i) data on individuals that would otherwise be private under this chap-
ter if the individual who is the subject of the record has given the governmental
entity written permission to make the records available to the public;

(j) documentation of the compensation that a governmental entity pays
to a contractor or private provider;

(k) summary data; and

(1) voter registration records, including an individual’s voting history,
except for those parts of the record that are classified as private in Subsection
63G-2-302(1)(i).

(3) The following records are normally public, but to the extent that a record
is expressly exempt from disclosure, access may be restricted under Subsection
63G-2-201(3)(b), Section 63G-2-302, 63G-2-304, or 63G-2-305:

(a) administrative staff manuals, instructions to staff, and statements
of policy;

(b) records documenting a contractor’s or private provider’s compli-
ance with the terms of a contract with a governmental entity;

(c) records documenting the services provided by a contractor or a

private provider to the extent the records would be public if prepared by the
governmental entity;

(d) contracts entered into by a governmental entity;

(e) any account, voucher, or contract that deals with the receipt or
expenditure of funds by a governmental entity;

(f) records relating to government assistance or incentives publicly
disclosed, contracted for, or given by a governmental entity, encouraging a per-
son to expand or relocate a business in Utah, except as provided in Subsection
63G-2-305(35);

(g) chronological logs and initial contact reports;

(h) correspondence by and with a governmental entity in which the
governmental entity determines or states an opinion upon the rights of the
state, a political subdivision, the public, or any person;

(i) empirical data contained in drafts if:

(i) the empirical data is not reasonably available to the requester
elsewhere in similar form; and

(ii) the governmental entity is given a reasonable opportunity to
correct any errors or make nonsubstantive changes before release;

(j) drafts that are circulated to anyone other than:
(i) a governmental entity;
(ii) a political subdivision;
(iii) a federal agency if the governmental entity and the federal agen-

cy are jointly responsible for implementation of a program or project that has
been legislatively approved;

(iv) a government-managed corporation; or
(v) a contractor or private provider;

(k) drafts that have never been finalized but were relied upon by the gov-
ernmental entity in carrying out action or policy;

(1) original data in a computer program if the governmental entity chooses
not to disclose the program;

(m) arrest warrants after issuance, except that, for good cause, a court may
order restricted access to arrest warrants prior to service;

(n) search warrants after execution and filing of the return, except that a
court, for good cause, may order restricted access to search warrants prior to
trial;

(0) records that would disclose information relating to formal charges or
disciplinary actions against a past or present governmental entity employee if:

(i) the disciplinary action has been completed and all time periods
for administrative appeal have expired; and

(ii) the charges on which the disciplinary action was based were sus-
tained;

(p) records maintained by the Division of Forestry, Fire, and State Lands,
the School and Institutional Trust Lands Administration, or the Division of
Oil, Gas, and Mining that evidence mineral production on government lands;

(g) final audit reports;
(r) occupational and professional licenses;
(s) business licenses; and

(t) a notice of violation, a notice of agency action under Section 63G-4-
201, or similar records used to initiate proceedings for discipline or sanctions
against persons regulated by a governmental entity, but not including records
that initiate employee discipline.
(4) The list of public records in this section is not exhaustive and should not
be used to limit access to records.

§ 63G-2-302. Private records
(1) The following records are private:

(a) records concerning an individual’s eligibility for unemployment
insurance benefits, social services, welfare benefits, or the determination of
benefit levels;

(b) records containing data on individuals describing medical history,
diagnosis, condition, treatment, evaluation, or similar medical data;

(¢) records of publicly funded libraries that when examined alone or
with other records identify a patron;

(d) records received by or generated by or for:
(i) the Independent Legislative Ethics Commission, except for:

(A) the commission’s summary data report that is required
under legislative rule; and

(B) any other document that is classified as public under
legislative rule; or

(i) a Senate or House Ethics Committee in relation to the review
of ethics complaints, unless the record is classified as public under legislative
rule;

(e) records received or generated for a Senate confirmation committee
concerning character, professional competence, or physical or mental health of
an individual:

(i) if prior to the meeting, the chair of the committee determines
release of the records:

(A) reasonably could be expected to interfere with the inves-
tigation undertaken by the committee; or

(B) would create a danger of depriving a person of a right to a
fair proceeding or impartial hearing; and

(ii) after the meeting, if the meeting was closed to the public;

(f) employment records concerning a current or former employee of,
or applicant for employment with, a governmental entity that would disclose
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that individual’s home address, home telephone number, Social Security num-
ber, insurance coverage, marital status, or payroll deductions;

(g) records or parts of records under Section 63G-2-303 that a cur-
rent or former employee identifies as private according to the requirements of
that section;

(h) that part of a record indicating a person’s Social Security num-
ber or federal employer identification number if provided under Section 31A-
23a-104, 31A-25-202, 31A-26-202, 58-1-301, 61-1-4, or 61-2£-203;

(i) that part of a voter registration record identifying a voter’s driver
license or identification card number, Social Security number, or last four digits
of the Social Security number;

(j) a record that:

(i) contains information about an individual;
(ii) is voluntarily provided by the individual; and
(iii) goes into an electronic database that:
(A) is designated by and administered under the authority of
the Chief Information Officer; and
(B) acts as a repository of information about the individual
that can be electronically retrieved and used to facilitate the individual’s online
interaction with a state agency;

(k) information provided to the Commissioner of Insurance under:

(i) Subsection 31A-23a-115(2)(a);
(ii) Subsection 31A-23a-302(3); or
(ii)) Subsection 31A-26-210(3);

(1) information obtained through a criminal background check under
Title 11, Chapter 40, Criminal Background Checks by Political Subdivisions
Operating Water Systems;

(m) information provided by an offender that is:

(i) required by the registration requirements of Section 77-27-
21.5; and
(ii) not required to be made available to the public under Subsec-
tion 77-27-21.5(27); and
(n) a statement and any supporting documentation filed with the attor-
ney general in accordance with Section 34-45-107, if the federal law or action
supporting the filing involves homeland security.
(2) The following records are private if properly classified by a governmental
entity:

(a) records concerning a current or former employee of, or applicant
for employment with a governmental entity, including performance evalua-
tions and personal status information such as race, religion, or disabilities, but
not including records that are public under Subsection 63G-2-301(2)(b) or
63G-2-301(3)(0), or private under Subsection (1)(b);

(b) records describing an individual’s finances, except that the fol-
lowing are public:

(i) records described in Subsection 63G-2-301(2);

(i) information provided to the governmental entity for the pur-
pose of complying with a financial assurance requirement; or

(iii) records that must be disclosed in accordance with another
statute;

(c) records of independent state agencies if the disclosure of those
records would conflict with the fiduciary obligations of the agency;

(d) other records containing data on individuals the disclosure of
which constitutes a clearly unwarranted invasion of personal privacy;

(e) records provided by the United States or by a government entity
outside the state that are given with the requirement that the records be man-
aged as private records, if the providing entity states in writing that the record
would not be subject to public disclosure if retained by it; and

(f) any portion of a record in the custody of the Division of Aging
and Adult Services, created in Section 62A-3-102, that may disclose, or lead to
the discovery of, the identity of a person who made a report of alleged abuse,
neglect, or exploitation of a vulnerable adult.

3)
(a) As used in this Subsection (3), “medical records” means medical re-
ports, records, statements, history, diagnosis, condition, treatment, and evalu-

ation.

(b) Medical records in the possession of the University of Utah Hospital,

its clinics, doctors, or affiliated entities are not private records or controlled
records under Section 63G-2-304 when the records are sought:

(i) in connection with any legal or administrative proceeding in
which the patient’s physical, mental, or emotional condition is an element of
any claim or defense; or

(i) after a patient’s death, in any legal or administrative proceeding
in which any party relies upon the condition as an element of the claim or de-
fense.

(c) Medical records are subject to production in a legal or administra-
tive proceeding according to state or federal statutes or rules of procedure and
evidence as if the medical records were in the possession of a nongovernmental
medical care provider.

§ 63G-2-303. Private information concerning certain government employees
(1) As used in this section:
(a) “At-risk government employee” means a current or former:
(i) peace officer as specified in Section 53-13-102;
(ii) supreme court justice;
(iii) judge of an appellate, district, or juvenile court;
(iv) justice court judge;
(v) judge authorized by Title 39, Chapter 6, Utah Code of Military

Justice;
(vi) federal judge;
(vii) federal magistrate judge;
Cod (viii) judge authorized by Armed Forces, Title 10, United States
ode;

(ix) United States Attorney;
(x) Assistant United States Attorney;

(xi) a prosecutor appointed pursuant to Armed Forces, Title 10,
United States Code;

(xii) a law enforcement official as defined in Section 53-5-711; or

(xiii) a prosecutor authorized by Title 39, Chapter 6, Utah Code of
Military Justice.

(b) “Family member” means the spouse, child, sibling, parent, or grand-
parent of an at-risk government employee who is living with the employee.

@

(a) Pursuant to Subsection 63G-2-302(1)(g), an at-risk government em-
ployee may file a written application that:

(i) gives notice of the employee’s status to each agency of a gov-
ernment entity holding a record or a part of a record that would disclose the
employee’s or the employee’s family member’s home address, home telephone
number, Social Security number, insurance coverage, marital status, or payroll
deductions; and

(ii) requests that the government agency classify those records or
parts of records private.

(b) An at-risk government employee desiring to file an application under
this section may request assistance from the government agency to identify the
individual records containing the private information specified in Subsection
@@®.

(c) Each government agency shall develop a form that:

(i) requires the at-risk government employee to provide evidence of
qualifying employment;

(ii) requires the at-risk government employee to designate each spe-
cific record or part of a record containing the employee’s home address, home
telephone number, Social Security number, insurance coverage, marital status,
or payroll deductions that the applicant desires to be classified as private; and

(iii) affirmatively requests that the government entity holding those
records classify them as private.

(3) A county recorder, county treasurer, county auditor, or a county tax as-
sessor may fully satisfy the requirements of this section by:

(a) providing a method for the assessment roll and index and the tax
roll and index that will block public access to the home address, home tele-
phone number, situs address, and Social Security number; and

(b) providing the at-risk government employee requesting the clas-
sification with a disclaimer informing the employee that the employee may
not receive official announcements affecting the employee’s property, including
notices about proposed annexations, incorporations, or zoning modifications.

(4) A government agency holding records of an at-risk government employ-
ee classified as private under this section may release the record or part of the
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record if:
(a) the employee or former employee gives written consent;
(b) a court orders release of the records; or

(c) the government agency receives a certified death certificate for the
employee or former employee.
®)

(a) If the government agency holding the private record receives a subpoe-
na for the records, the government agency shall attempt to notify the at-risk
government employee or former employee by mailing a copy of the subpoena
to the employee’s last-known mailing address together with a request that the
employee either:

(i) authorize release of the record; or

(ii) within 10 days of the date that the copy and request are mailed, deliver
to the government agency holding the private record a copy of a motion to
quash filed with the court who issued the subpoena.

(b) The government agency shall comply with the subpoena if the govern-
ment agency has:

(i) received permission from the at-risk government employee or former
employee to comply with the subpoena;

(ii) has not received a copy of a motion to quash within 10 days of the date
that the copy of the subpoena was mailed; or

(iii) receives a court order requiring release of the records.
§ 63G-2-304. Controlled records
A record is controlled if:
(1) the record contains medical, psychiatric, or psychological data about an
individual;
(2) the governmental entity reasonably believes that:

(a) releasing the information in the record to the subject of the re-
cord would be detrimental to the subject’s mental health or to the safety of any
individual; or

(b) releasing the information would constitute a violation of normal
professional practice and medical ethics; and

(3) the governmental entity has properly classified the record.
§ 63G-2-305. Protected records

The following records are protected if properly classified by a governmental
entity:
(1) trade secrets as defined in Section 13-24-2 if the person submitting the

trade secret has provided the governmental entity with the information speci-
fied in Section 63G-2-309;

(2) commercial information or nonindividual financial information obtained
from a person if:

(a) disclosure of the information could reasonably be expected to result
in unfair competitive injury to the person submitting the information or would
impair the ability of the governmental entity to obtain necessary information
in the future;

(b) the person submitting the information has a greater interest in
prohibiting access than the public in obtaining access; and

(c) the person submitting the information has provided the govern-
mental entity with the information specified in Section 63G-2-309;

(3) commerecial or financial information acquired or prepared by a govern-
mental entity to the extent that disclosure would lead to financial speculations
in currencies, securities, or commodities that will interfere with a planned
transaction by the governmental entity or cause substantial financial injury to
the governmental entity or state economy;

(4) records the disclosure of which could cause commercial injury to, or con-
fer a competitive advantage upon a potential or actual competitor of, a com-
mercial project entity as defined in Subsection 11-13-103(4);

(5) test questions and answers to be used in future license, certification, reg-
istration, employment, or academic examinations;

(6) records the disclosure of which would impair governmental procurement
proceedings or give an unfair advantage to any person proposing to enter into
a contract or agreement with a governmental entity, except, subject to Subsec-
tions (1) and (2), that this Subsection (6) does not restrict the right of a person
to have access to, once the contract or grant has been awarded, a bid, proposal,
or application submitted to or by a governmental entity in response to:

(a) a request for bids;

(b) a request for proposals;

(c) a grant; or
(d) other similar document;

(7) records that would identify real property or the appraisal or estimated
value of real or personal property, including intellectual property, under con-
sideration for public acquisition before any rights to the property are acquired
unless:

(a) public interest in obtaining access to the information outweighs the
governmental entity’s need to acquire the property on the best terms possible;

(b) the information has already been disclosed to persons not em-
ployed by or under a duty of confidentiality to the entity;

(c) in the case of records that would identify property, potential sell-
ers of the described property have already learned of the governmental entity’s
plans to acquire the property;

(d) in the case of records that would identify the appraisal or estimated
value of property, the potential sellers have already learned of the governmen-
tal entity’s estimated value of the property; or

(e) the property under consideration for public acquisition is a single
family residence and the governmental entity seeking to acquire the property
has initiated negotiations to acquire the property as required under Section
78B-6-505;

(8) records prepared in contemplation of sale, exchange, lease, rental, or
other compensated transaction of real or personal property including intellec-
tual property, which, if disclosed prior to completion of the transaction, would
reveal the appraisal or estimated value of the subject property, unless:

(a) the public interest in access outweighs the interests in restricting
access, including the governmental entity’s interest in maximizing the financial
benefit of the transaction; or

(b) when prepared by or on behalf of a governmental entity, appraisals
or estimates of the value of the subject property have already been disclosed to
persons not employed by or under a duty of confidentiality to the entity;

(9) records created or maintained for civil, criminal, or administrative en-
forcement purposes or audit purposes, or for discipline, licensing, certification,
or registration purposes, if release of the records:

(a) reasonably could be expected to interfere with investigations
undertaken for enforcement, discipline, licensing, certification, or registration
purposes;

(b) reasonably could be expected to interfere with audits, disciplinary,
or enforcement proceedings;

(c) would create a danger of depriving a person of a right to a fair trial
or impartial hearing;

(d) reasonably could be expected to disclose the identity of a source
who is not generally known outside of government and, in the case of a record
compiled in the course of an investigation, disclose information furnished by
a source not generally known outside of government if disclosure would com-
promise the source; or

(e) reasonably could be expected to disclose investigative or audit
techniques, procedures, policies, or orders not generally known outside of gov-
ernment if disclosure would interfere with enforcement or audit efforts;

(10) records the disclosure of which would jeopardize the life or safety of
an individual,

(11) records the disclosure of which would jeopardize the security of gov-
ernmental property, governmental programs, or governmental recordkeeping
systems from damage, theft, or other appropriation or use contrary to law or
public policy;

(12) records that, if disclosed, would jeopardize the security or safety of a
correctional facility, or records relating to incarceration, treatment, probation,
or parole, that would interfere with the control and supervision of an offender’s
incarceration, treatment, probation, or parole;

(13) records that, if disclosed, would reveal recommendations made to the
Board of Pardons and Parole by an employee of or contractor for the Depart-
ment of Corrections, the Board of Pardons and Parole, or the Department of
Human Services that are based on the employee’s or contractor’s supervision,
diagnosis, or treatment of any person within the board’s jurisdiction;

(14) records and audit workpapers that identify audit, collection, and opera-
tional procedures and methods used by the State Tax Commission, if disclosure
would interfere with audits or collections;

(15) records of a governmental audit agency relating to an ongoing or
planned audit until the final audit is released;

(16) records prepared by or on behalf of a governmental entity solely in

Page 40

THE REPORTERS COMMITTEE FOR FREEDOM OF THE PRESS



OPEN GOVERNMENT GUIDE

Utan

anticipation of litigation that are not available under the rules of discovery;

(17) records disclosing an attorney’s work product, including the mental im-
pressions or legal theories of an attorney or other representative of a govern-
mental entity concerning litigation;

(18) records of communications between a governmental entity and an at-
torney representing, retained, or employed by the governmental entity if the
communications would be privileged as provided in Section 78B-1-137;

19)
@

(i) personal files of a state legislator, including personal correspon-
dence to or from a member of the Legislature; and

(ii) notwithstanding Subsection (19)(a)(i), correspondence that gives
notice of legislative action or policy may not be classified as protected under
this section; and

(b)

(i) an internal communication that is part of the deliberative process
in connection with the preparation of legislation between:

(A) members of a legislative body;

(B) a member of a legislative body and a member of the legisla-
tive body’s staff; or

(C) members of a legislative body’s staff; and

(ii) notwithstanding Subsection (19)(b)(i), a communication that
gives notice of legislative action or policy may not be classified as protected
under this section;

20)

(a) records in the custody or control of the Office of Legislative Research
and General Counsel, that, if disclosed, would reveal a particular legislator’s
contemplated legislation or contemplated course of action before the legislator
has elected to support the legislation or course of action, or made the legisla-
tion or course of action public; and

(b) notwithstanding Subsection (20)(a), the form to request legislation
submitted to the Office of Legislative Research and General Counsel is a public
document unless a legislator asks that the records requesting the legislation be
maintained as protected records until such time as the legislator elects to make
the legislation or course of action public;

(21) research requests from legislators to the Office of Legislative Research
and General Counsel or the Office of the Legislative Fiscal Analyst and re-
search findings prepared in response to these requests;

(22) drafts, unless otherwise classified as public;

(23) records concerning a governmental entity’s strategy about collective
bargaining or pending litigation;

(24) records of investigations of loss occurrences and analyses of loss occur-
rences that may be covered by the Risk Management Fund, the Employers’
Reinsurance Fund, the Uninsured Employers’ Fund, or similar divisions in
other governmental entities;

(25) records, other than personnel evaluations, that contain a personal rec-
ommendation concerning an individual if disclosure would constitute a clearly
unwarranted invasion of personal privacy, or disclosure is not in the public
interest;

(26) records that reveal the location of historic, prehistoric, paleontological,
or biological resources that if known would jeopardize the security of those re-
sources or of valuable historic, scientific, educational, or cultural information;

(27) records of independent state agencies if the disclosure of the records
would conflict with the fiduciary obligations of the agency;

(28) records of an institution within the state system of higher education
defined in Section 53B-1-102 regarding tenure evaluations, appointments, ap-
plications for admissions, retention decisions, and promotions, which could be
properly discussed in a meeting closed in accordance with Tite 52, Chapter
4, Open and Public Meetings Act, provided that records of the final decisions
about tenure, appointments, retention, promotions, or those students admit-
ted, may not be classified as protected under this section;

(29) records of the governor’s office, including budget recommendations,
legislative proposals, and policy statements, that if disclosed would reveal the
governor’s contemplated policies or contemplated courses of action before the
governor has implemented or rejected those policies or courses of action or
made them public;

(30) records of the Office of the Legislative Fiscal Analyst relating to budget
analysis, revenue estimates, and fiscal notes of proposed legislation before issu-
ance of the final recommendations in these areas;

(31) records provided by the United States or by a government entity out-
side the state that are given to the governmental entity with a requirement that
they be managed as protected records if the providing entity certifies that the
record would not be subject to public disclosure if retained by it;

(32) transcripts, minutes, or reports of the closed portion of a meeting of a
public body except as provided in Section 52-4-206;

(33) records that would reveal the contents of settlement negotiations but
not including final settlements or empirical data to the extent that they are not
otherwise exempt from disclosure;

(34) memoranda prepared by staff and used in the decision-making process
by an administrative law judge, a member of the Board of Pardons and Parole,
or a member of any other body charged by law with performing a quasi-judicial
function;

(35) records that would reveal negotiations regarding assistance or incen-
tives offered by or requested from a governmental entity for the purpose of en-
couraging a person to expand or locate a business in Utah, but only if disclosure
would result in actual economic harm to the person or place the governmental
entity at a competitive disadvantage, but this section may not be used to restrict
access to a record evidencing a final contract;

(36) materials to which access must be limited for purposes of securing or
maintaining the governmental entity’s proprietary protection of intellectual
property rights including patents, copyrights, and trade secrets;

(37) the name of a donor or a prospective donor to a governmental entity,
including an institution within the state system of higher education defined in
Section 53B-1-102, and other information concerning the donation that could
reasonably be expected to reveal the identity of the donor, provided that:

(a) the donor requests anonymity in writing;

(b) any terms, conditions, restrictions, or privileges relating to the
donation may not be classified protected by the governmental entity under this
Subsection (37); and

(c) except for an institution within the state system of higher educa-
tion defined in Section 53B-1-102, the governmental unit to which the dona-
tion is made is primarily engaged in educational, charitable, or artistic endeav-
ors, and has no regulatory or legislative authority over the donor, a member of
the donor’s immediate family, or any entity owned or controlled by the donor
or the donor’s immediate family;

(38) accident reports, except as provided in Sections 41-6a-404, 41-12a-202,
and 73-18-13;

(39) a notification of workers’ compensation insurance coverage described
in Section 34A-2-205;

(40)

(a) the following records of an institution within the state system of higher
education defined in Section 53B-1-102, which have been developed, discov-
ered, disclosed to, or received by or on behalf of faculty, staff, employees, or
students of the institution:

(i) unpublished lecture notes;

(ii) unpublished notes, data, and information:
(A) relating to research; and
(B) of:

(I) the institution within the state system of higher
education defined in Section 53B-1-102; or

(II) a sponsor of sponsored research;
(iii) unpublished manuscripts;
(iv) creative works in process;
(v) scholarly correspondence; and
(vi) confidential information contained in research proposals;

(b) Subsection (40)(a) may not be construed to prohibit disclosure of pub-
lic information required pursuant to Subsection 53B-16-302(2)(a) or (b); and

(c) Subsection (40)(a) may not be construed to affect the ownership of a
record;

(41
(a) records in the custody or control of the Office of Legislative Auditor

General that would reveal the name of a particular legislator who requests a
legislative audit prior to the date that audit is completed and made public; and

(b) notwithstanding Subsection (41)(a), a request for a legislative audit
submitted to the Office of the Legislative Auditor General is a public document
unless the legislator asks that the records in the custody or control of the Of-
fice of Legislative Auditor General that would reveal the name of a particular
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legislator who requests a legislative audit be maintained as protected records
until the audit is completed and made public;

(42) records that provide detail as to the location of an explosive, including a
map or other document that indicates the location of:

(a) a production facility; or
(b) a magazine;
(43) information:

(a) contained in the statewide database of the Division of Aging and
Adult Services created by Section 62A-3-311.1; or

(b) received or maintained in relation to the Identity Theft Reporting
Information System (IRIS) established under Section 67-5-22;

(44) information contained in the Management Information System and
Licensing Information System described in Title 62A, Chapter 4a, Child and
Family Services;

(45) information regarding National Guard operations or activities in sup-
port of the National Guard’s federal mission;

(46) records provided by any pawn or secondhand business to a law enforce-
ment agency or to the central database in compliance with Title 13, Chapter
32a, Pawnshop and Secondhand Merchandise Transaction Information Act;

(47) information regarding food security, risk, and vulnerability assessments
performed by the Department of Agriculture and Food;

(48) except to the extent that the record is exempt from this chapter pursu-
ant to Section 63G-2-106, records related to an emergency plan or program
prepared or maintained by the Division of Homeland Security the disclosure
of which would jeopardize:

(a) the safety of the general public; or
(b) the security of:

(i) governmental property;

(ii) governmental programs; or

(iii) the property of a private person who provides the Division of
Homeland Security information;

(49) records of the Department of Agriculture and Food relating to the Na-
tional Animal Identification System or any other program that provides for the
identification, tracing, or control of livestock diseases, including any program
established under Title 4, Chapter 24, Utah Livestock Brand and Anti-theft
Act or Title 4, Chapter 31, Livestock Inspection and Quarantine;

(50) as provided in Section 26-39-501:

(a) information or records held by the Department of Health related
to a complaint regarding a child care program or residential child care which
the department is unable to substantiate; and

(b) information or records related to a complaint received by the
Department of Health from an anonymous complainant regarding a child care
program or residential child care;

(51) unless otherwise classified as public under Section 63G-2-301 and ex-
cept as provided under Section 41-1a-116, an individual’s home address, home
telephone number, or personal mobile phone number, if:

(a) the individual is required to provide the information in order to com-
ply with a law, ordinance, rule, or order of a government entity; and
(b) the subject of the record has a reasonable expectation that this infor-
mation will be kept confidential due to:
(i) the nature of the law, ordinance, rule, or order; and
(ii) the individual complying with the law, ordinance, rule, or order;
(52) the name, home address, work addresses, and telephone numbers of an

individual that is engaged in, or that provides goods or services for, medical or
scientific research that is:

(a) conducted within the state system of higher education, as defined in
Section 53B-1-102; and

(b) conducted using animals;

(53) an initial proposal under Title 63M, Chapter 1, Part 26, Government
Procurement Private Proposal Program, to the extent not made public by rules
made under that chapter;

(54) information collected and a report prepared by the Judicial Perfor-
mance Evaluation Commission concerning a judge, unless Section 20A-7-702
or Title 78A, Chapter 12, Judicial Performance Evaluation Commission Act,
requires disclosure of, or makes public, the information or report;

(5%)

(a) records of the Utah Educational Savings Plan created under Section
53B-8a-103 if the disclosure of the records would conflict with its fiduciary
obligations;

(b) proposals submitted to the Utah Educational Savings Plan; and

(c) contracts entered into by the Utah Educational Savings Plan and the
related payments;

(56) records contained in the Management Information System created in
Section 62A-4a-1003;

(57) records provided or received by the Public Lands Policy Coordinating
Office in furtherance of any contract or other agreement made in accordance
with Section 63]-4-603;

(58) information requested by and provided to the Utah State 911 Commit-
tee under Section 53-10-602;

(59) recorded Children’s Justice Center investigative interviews, both video
and audio, the release of which are governed by Section 77-37-4; and

(60) in accordance with Section 73-10-33:

(a) a management plan for a water conveyance facility in the posses-
sion of the Division of Water Resources or the Board of Water Resources; or

(b) an outline of an emergency response plan in possession of the state
or a county or municipality.

§ 63G-2-306. Procedure to determine classification

(1) If more than one provision of this chapter could govern the classification
of a record, the governmental entity shall classify the record by considering
the nature of the interests intended to be protected and the specificity of the
competing provisions.

(2) Nothing in Subsection 63G-2-302(2), Section 63G-2-304, or 63G-2-

305 requires a governmental entity to classify a record as private, controlled,
or protected.

§ 63G-2-307. Duty to evaluate records and make designations and classifications
(1) A governmental entity shall:
(a) evaluate all record series that it uses or creates;

(b) designate those record series as provided by this chapter and Title
63A, Chapter 12, Part 1, Archives and Records Service; and

(c) report the designations of its record series to the state archives.

(2) A governmental entity may classify a particular record, record series, or
information within a record at any time, but is not required to classify a partic-
ular record, record series, or information until access to the record is requested.

(3) A governmental entity may redesignate a record series or reclassify a
record or record series, or information within a record at any time.

§ 63G-2-308. Segregation of records

Notwithstanding any other provision in this chapter, if a governmental en-
tity receives a request for access to a record that contains both information that
the requester is entitled to inspect and information that the requester is not
entitled to inspect under this chapter, and, if the information the requester is
entitled to inspect is intelligible, the governmental entity:

(1) shall allow access to information in the record that the requester is en-
titled to inspect under this chapter; and

(2) may deny access to information in the record if the information is exempt
from disclosure to the requester, issuing a notice of denial as provided in Sec-
tion 63G-2-205.

§ 63G-2-309. Confidentiality claims

)

@
(i) Any person who provides to a governmental entity a record that
the person believes should be protected under Subsection 63G-2-305(1) or (2)
or both Subsections 63G-2-305(1) and (2) shall provide with the record:
(A) a written claim of business confidentiality; and

(B) a concise statement of reasons supporting the claim of business
confidentiality.

(i) Any of the following who provides to an institution within the
state system of higher education defined in Section 53B-1-102 a record that the
person or governmental entity believes should be protected under Subsection
63G-2-305(40)(a)(ii) or (vi) or both Subsections 63G-2-305(40)(a)(ii) and (vi)
shall provide the institution within the state system of higher education a writ-
ten claim of business confidentiality in accordance with Section 53B-16-304:
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(A) a person;

(B) a federal governmental entity;
(C) a state governmental entity; or
(D) a local governmental entity.

(b) A person or governmental entity who complies with this Subsec-
tion (1) shall be notified by the governmental entity to whom the request for
a record is made if:

(i) a record claimed to be protected under one of the following is
classified public:

(A) Subsection 63G-2-305(1);

(B) Subsection 63G-2-305(2);

(C) Subsection 63G-2-305(40)(a)(ii);

(D) Subsection 63G-2-305(40)(a)(vi); or

(E) a combination of the provisions described in Subsections (1)
(b)(i)(A) through (D); or

(i) the governmental entity to whom the request for a record is

made determines that the record claimed to be protected under a provision

listed in Subsection (1)(b)(i) should be released after balancing interests under
Subsection 63G-2-201(5)(b) or 63G-2-401(6).

(2) Except as provided by court order, the governmental entity to whom the
request for a record is made may not disclose a record claimed to be protected
under a provision listed in Subsection (1)(b)(i) but which the governmental
entity or records committee determines should be disclosed until the period in
which to bring an appeal expires or the end of the appeals process, including
judicial appeal. This Subsection (2) does not apply where the claimant, after
notice, has waived the claim by not appealing or intervening before the records
committee.

(3) Disclosure or acquisition of information under this chapter does not con-
stitute misappropriation under Subsection 13-24-2(2).

§ 63G-2-310. Records made public after 75 years

(1) The classification of a record is not permanent and a record that was not
classified public under this act shall become a public record when the justifica-
tion for the original or any subsequent restrictive classification no longer exists.
A record shall be presumed to be public 75 years after its creation, except that
a record that contains information about an individual 21 years old or younger
at the time of the record’s creation shall be presumed to be public 100 years
after its creation.

(2) Subsection (1) does not apply to records of unclaimed property held by
the state treasurer in accordance with Title 67, Chapter 4a, Unclaimed Prop-
erty Act.

§ 63G-2-401. Appeal to head of governmental entity
@

(a) Any person aggrieved by a governmental entity’s access determination
under this chapter, including a person not a party to the governmental entity’s
proceeding, may appeal the determination within 30 days to the chief adminis-
trative officer of the governmental entity by filing a notice of appeal.

(b) If a governmental entity claims extraordinary circumstances and speci-
fies the date when the records will be available under Subsection 63G-2-204(3),
and, if the requester believes the extraordinary circumstances do not exist or
that the time specified is unreasonable, the requester may appeal the govern-
mental entity’s claim of extraordinary circumstances or date for compliance
within 30 days after notification of a claim of extraordinary circumstances by
the governmental entity, despite the lack of a “determination” or its equivalent
under Subsection 63G-2-204(7).

(2) The notice of appeal shall contain the following information:
(a) the petitioner’s name, mailing address, and daytime telephone number;
and
(b) the relief sought.
(3) The petitioner may file a short statement of facts, reasons, and legal au-
thority in support of the appeal.
Q)
(a) If the appeal involves a record that is the subject of a business confiden-
tiality claim under Section 63G-2-309, the chief administrative officer shall:

(i) send notice of the requester’s appeal to the business confidential-
ity claimant within three business days after receiving notice, except that if
notice under this section must be given to more than 35 persons, it shall be
given as soon as reasonably possible; and

(ii) send notice of the business confidentiality claim and the sched-
ule for the chief administrative officer’s determination to the requester within
three business days after receiving notice of the requester’s appeal.

(b) The claimant shall have seven business days after notice is sent by
the administrative officer to submit further support for the claim of business
confidentiality.

)
(a) The chief administrative officer shall make a determination on the
appeal within the following period of time:

(i) within five business days after the chief administrative officer’s
receipt of the notice of appeal; or

(ii) within 12 business days after the governmental entity sends the
requester’s notice of appeal to a person who submitted a claim of business con-
fidentiality.

(b) If the chief administrative officer fails to make a determination within
the time specified in Subsection (5)(a), the failure shall be considered the equiv-
alent of an order denying the appeal.

(c) The provisions of this section notwithstanding, the parties participat-
ing in the proceeding may, by agreement, extend the time periods specified in
this section.

(6) The chief administrative officer may, upon consideration and weighing
of the various interests and public policies pertinent to the classification and
disclosure or nondisclosure, order the disclosure of information properly clas-
sified as private under Subsection 63G-2-302(2) or protected under Section
63G-2-305 if the interests favoring access outweigh the interests favoring re-
striction of access.

(7) The governmental entity shall send written notice of the determination
of the chief administrative officer to all participants. If the chief administrative
officer affirms the denial in whole or in part, the denial shall include a state-
ment that the requester has the right to appeal the denial to either the records
committee or district court, the time limits for filing an appeal, and the name
and business address of the executive secretary of the records committee.

(8) A person aggrieved by a governmental entity’s classification or designa-
tion determination under this chapter, but who is not requesting access to the
records, may appeal that determination using the procedures provided in this
section. If a nonrequester is the only appellant, the procedures provided in this
section shall apply, except that the determination on the appeal shall be made
within 30 days after receiving the notice of appeal.

(9) The duties of the chief administrative officer under this section may be
delegated.
§ 63G-2-402. Option for appealing a denial
(1) If the chief administrative officer of a governmental entity denies a re-
cords request under Section 63G-2-401, the requester may:
(a) appeal the denial to the records committee as provided in Section
63G-2-403; or
(b) petition for judicial review in district court as provided in Section
63G-2-404.
(2) Any person aggrieved by a determination of the chief administrative offi-
cer of a governmental entity under this chapter, including persons who did not

participate in the governmental entity’s proceeding, may appeal the determina-
tion to the records committee as provided in Section 63G-2-403.

§ 63G-2-403. Appeals to the records committee

(1) A petitioner, including an aggrieved person who did not participate in the
appeal to the governmental entity’s chief administrative officer, may appeal to
the records committee by filing a notice of appeal with the executive secretary
no later than:

(a) 30 days after the chief administrative officer of the governmental
entity has granted or denied the record request in whole or in part, including a
denial under Subsection 63G-2-204(7);

(b) 45 days after the original request for a record if:

(i) the circumstances described in Subsection 63G-2-401(1)(b) oc-
cur; and

(ii) the chief administrative officer failed to make a determination
under Section 63G-2-401.

(2) The notice of appeal shall contain the following information:

(a) the petitioner’s name, mailing address, and daytime telephone
number;
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(b) a copy of any denial of the record request; and
(c) the relief sought.

(3) The petitioner may file a short statement of facts, reasons, and legal au-
thority in support of the appeal.

C)
(a) Except as provided in Subsection (4)(b), no later than five business

days after receiving a notice of appeal, the executive secretary of the records
committee shall:

(i) schedule a hearing for the records committee to discuss the ap-
peal at the next regularly scheduled committee meeting falling at least 14 days
after the date the notice of appeal is filed but no longer than 52 calendar days
after the date the notice of appeal was filed except that the records committee
may schedule an expedited hearing upon application of the petitioner and good
cause shown;

(i) send a copy of the notice of hearing to the petitioner; and

(iii) send a copy of the notice of appeal, supporting statement, and a
notice of hearing to:

(A) each member of the records committee;

(B) the records officer and the chief administrative officer of
the governmental entity from which the appeal originated;

(C) any person who made a business confidentiality claim under
Section 63G-2-309 for a record that is the subject of the appeal; and

(D) all persons who participated in the proceedings before the
governmental entity’s chief administrative officer.

(b)

(i) The executive secretary of the records committee may decline to
schedule a hearing if the record series that is the subject of the appeal has been
found by the committee in a previous hearing involving the same government
entity to be appropriately classified as private, controlled, or protected.

(i)

(A) If the executive secretary of the records committee declines
to schedule a hearing, the executive secretary of the records committee shall
send a notice to the petitioner indicating that the request for hearing has been
denied and the reason for the denial.

(B) The committee shall make rules to implement this section
as provided by Title 63G, Chapter 3, Utah Administrative Rulemaking Act.

©)
(a) A written statement of facts, reasons, and legal authority in support of

the governmental entity’s position must be submitted to the executive secretary
of the records committee not later than five business days before the hearing.

(b) The governmental entity shall send a copy of the written statement
to the petitioner by first class mail, postage prepaid. The executive secretary
shall forward a copy of the written statement to each member of the records
committee.

©)
(a) No later than 10 business days after the notice of appeal is sent by
the executive secretary, a person whose legal interests may be substantially af-

fected by the proceeding may file a request for intervention before the records
committee.

(b) Any written statement of facts, reasons, and legal authority in sup-
port of the intervener’s position shall be filed with the request for intervention.

(c) The person seeking intervention shall provide copies of the state-
ment described in Subsection (6)(b) to all parties to the proceedings before the
records committee.

(7) The records committee shall hold a hearing within the period of time
described in Subsection (4).

(8) At the hearing, the records committee shall allow the parties to testify,
present evidence, and comment on the issues. The records committee may al-
low other interested persons to comment on the issues.

©)
(a) The records committee may review the disputed records. However,

if the committee is weighing the various interests under Subsection (11), the
committee must review the disputed records. The review shall be in camera.

(b) Members of the records committee may not disclose any information
or record reviewed by the committee in camera unless the disclosure is other-
wise authorized by this chapter.

(10)
(a) Discovery is prohibited, but the records committee may issue subpoe-
nas or other orders to compel production of necessary evidence.

(b) When the subject of a records committee subpoena disobeys or fails
to comply with the subpoena, the records committee may file a motion for an
order to compel obedience to the subpoena with the district court.

(c) The records committee’s review shall be de novo.
an
(a) No later than five business days after the hearing, the records commit-

tee shall issue a signed order either granting the petition in whole or in part or
upholding the determination of the governmental entity in whole or in part.

(b) The records committee may, upon consideration and weighing of the
various interests and public policies pertinent to the classification and disclo-
sure or nondisclosure, order the disclosure of information properly classified as
private, controlled, or protected if the public interest favoring access outweighs
the interest favoring restriction of access.

(c) In making a determination under Subsection (11)(b), the records com-
mittee shall consider and, where appropriate, limit the requester’s use and fur-
ther disclosure of the record in order to protect:

(i) privacy interests in the case of a private or controlled record;

(ii) business confidentiality interests in the case of a record protected
under Subsection 63G-2-305(1), (2), (40)(a)(ii), or (40)(a)(vi); and

(iii) privacy interests or the public interest in the case of other pro-
tected records.

(12) The order of the records committee shall include:

(a) a statement of reasons for the decision, including citations to this
chapter, court rule or order, another state statute, federal statute, or federal
regulation that governs disclosure of the record, provided that the citations do
not disclose private, controlled, or protected information;

(b) a description of the record or portions of the record to which access
was ordered or denied, provided that the description does not disclose private,
controlled, or protected information or information exempt from disclosure

under Subsection 63G-2-201(3)(b);

(c) a statement that any party to the proceeding before the records com-
mittee may appeal the records committee’s decision to district court; and

(d) a brief summary of the appeals process, the time limits for filing an
appeal, and a notice that in order to protect its rights on appeal, the party may
wish to seek advice from an attorney.

(13) If the records committee fails to issue a decision within 57 calendar days
of the filing of the notice of appeal, that failure shall be considered the equiva-
lent of an order denying the appeal. The petitioner shall notify the records
committee in writing if the petitioner considers the appeal denied.

14)

(a) Unless a notice of intent to appeal is filed under Subsection (14)(b),
each party to the proceeding shall comply with the order of the records com-
mittee.

(b) If a party disagrees with the order of the records committee, that
party may file a notice of intent to appeal the order of the records committee.
(c) If the records committee orders the governmental entity to produce
arecord and no appeal is filed, or if, as a result of the appeal, the governmental
entity is required to produce a record, the governmental entity shall:
(i) produce the record; and
(ii) file a notice of compliance with the records committee.

(d)
(i) If the governmental entity that is ordered to produce a record
fails to file a notice of compliance or a notice of intent to appeal, the records
committee may do either or both of the following:

(A) impose a civil penalty of up to $500 for each day of con-
tinuing noncompliance; or

(B) send written notice of the governmental entity’s noncom-
pliance to:

(I) the governor for executive branch entities;

(II) the Legislative Management Committee for legis-
lative branch entities; and

(IIT) the Judicial Council for judicial branch agencies
entities.
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(i) In imposing a civil penalty, the records committee shall consider
the gravity and circumstances of the violation, including whether the failure to
comply was due to neglect or was willful or intentional.

§ 63G-2-404. Fudicial review
)
(a) Any party to a proceeding before the records committee may petition
for judicial review by the district court of the records committee’s order.

(b) The petition shall be filed no later than 30 days after the date of the
records committee’s order.

(c) The records committee is a necessary party to the petition for judicial
review.

(d) The executive secretary of the records committee shall be served with
notice of the petition in accordance with the Utah Rules of Civil Procedure.

@

(a) A requester may petition for judicial review by the district court of a
governmental entity’s determination as specified in Subsection 63G-2-402(1)
(b).

(b) The requester shall file a petition no later than:

(i) 30 days after the governmental entity has responded to the re-
cords request by either providing the requested records or denying the request
in whole or in part;

(ii) 35 days after the original request if the governmental entity
failed to respond to the request; or

(iii) 45 days after the original request for records if:
(A) the circumstances described in Subsection 63G-2-401(1)
(b) occur; and
(B) the chief administrative officer failed to make a determina-
tion under Section 63G-2-401.

(3) The petition for judicial review shall be a complaint governed by the
Utah Rules of Civil Procedure and shall contain:

(a) the petitioner’s name and mailing address;

(b) a copy of the records committee order from which the appeal is
taken, if the petitioner brought a prior appeal to the records committee;

(c) the name and mailing address of the governmental entity that issued
the initial determination with a copy of that determination;

(d) a request for relief specifying the type and extent of relief requested;
and

(e) a statement of the reasons why the petitioner is entitled to relief.

(4) If the appeal is based on the denial of access to a protected record, the
court shall allow the claimant of business confidentiality to provide to the court
the reasons for the claim of business confidentiality.

(5) All additional pleadings and proceedings in the district court are gov-
erned by the Utah Rules of Civil Procedure.

(6) The district court may review the disputed records. The review shall be
in camera.

(7) The court shall:

(a) make its decision de novo, but allow introduction of evidence
presented to the records committee;

(b) determine all questions of fact and law without a jury; and
(c) decide the issue at the earliest practical opportunity.

®
(a) The court may, upon consideration and weighing of the various in-
terests and public policies pertinent to the classification and disclosure or non-
disclosure, order the disclosure of information properly classified as private,
controlled, or protected if the interest favoring access outweighs the interest
favoring restriction of access.

(b) The court shall consider and, where appropriate, limit the request-
er’s use and further disclosure of the record in order to protect privacy interests
in the case of private or controlled records, business confidentiality interests
in the case of records protected under Subsections 63G-2-305(1) and (2), and
privacy interests or the public interest in the case of other protected records.

§ 63G-2-405. Confidential treatment of records for which no exemption applies

(1) A court may, on appeal or in a declaratory or other action, order the
confidential treatment of records for which no exemption from disclosure ap-
plies if:

(a) there are compelling interests favoring restriction of access to the
record; and

(b) the interests favoring restriction of access clearly outweigh the
interests favoring access.

(2) If a governmental entity requests a court to restrict access to a record
under this section, the court shall require the governmental entity to pay the
reasonable attorneys’ fees incurred by the lead party in opposing the govern-
mental entity’s request, if:

(a) the court finds that no statutory or constitutional exemption from
disclosure could reasonably apply to the record in question; and
(b) the court denies confidential treatment under this section.

(3) This section does not apply to records that are specifically required to
be public under statutory provisions outside of this chapter or under Section
63G-2-301, except as provided in Subsection (4).

@

(a) Access to drafts and empirical data in drafts may be limited under
this section, but the court may consider, in its evaluation of interests favoring

restriction of access, only those interests that relate to the underlying informa-
tion, and not to the deliberative nature of the record.

(b) Access to original data in a computer program may be limited under
this section, but the court may consider, in its evaluation of interests favoring
restriction of access, only those interests that relate to the underlying informa-
tion, and not to the status of that data as part of a computer program.

§ 63G-2-501. State Records Committee created—I>MNembership—Terms—Vacan-
cies—Expenses

(1) There is created the State Records Committee within the Department of
Administrative Services to consist of the following seven individuals:

(a) an individual in the private sector whose profession requires him
to create or manage records that if created by a governmental entity would be
private or controlled;

(b) the state auditor or the auditor’s designee;

(c) the director of the Division of State History or the director’s des-
ignee;

(d) the governor or the governor’s designee;

(e) one citizen member;

(f) one elected official representing political subdivisions; and

(g) one individual representing the news media.

(2) The members specified in Subsections (1)(a), (e), (f), and (g) shall be ap-
pointed by the governor with the consent of the Senate.

(€)
(a) Except as required by Subsection (3)(b), as terms of current committee
members expire, the governor shall appoint each new member or reappointed
member to a four-year term.

(b) Notwithstanding the requirements of Subsection (3)(a), the governor
shall, at the time of appointment or reappointment, adjust the length of terms
to ensure that the terms of committee members are staggered so that approxi-
mately half of the committee is appointed every two years.

(c) Each appointed member is eligible for reappointment for one ad-
ditional term.

(4) When a vacancy occurs in the membership for any reason, the replace-
ment shall be appointed for the unexpired term.

(5) A member may not receive compensation or benefits for the member’s
service, but may receive per diem and travel expenses in accordance with:

(a) Section 63A-3-106;
(b) Section 63A-3-107; and

(c) rules made by the Division of Finance pursuant to Sections 63A-
3-106 and 63A-3-107.

§ 63G-2-502. State Records Committee—Duties
(1) The records committee shall:
(a) meet at least once every three months;

(b) review and approve schedules for the retention and disposal of
records;

(c) hear appeals from determinations of access as provided by Section
63G-2-403; and

(d) appoint a chairman from among its members.
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(2) The records committee may:
(a) make rules to govern its own proceedings as provided by Title 63G,
Chapter 3, Utah Administrative Rulemaking Act; and

(b) by order, after notice and hearing, reassign classification and des-
ignation for any record series by a governmental entity if the governmental
entity’s classification or designation is inconsistent with this chapter.

(3) The records committee shall annually appoint an executive secretary to
the records committee. The executive secretary may not serve as a voting mem-
ber of the committee.

(4) Five members of the records committee are a quorum for the transaction
of business.
(5) The state archives shall provide staff and support services for the records
committee.
(6) A member may not receive compensation or benefits for the member’s
service, but may receive per diem and travel expenses in accordance with:
(a) Section 63A-3-106;
(b) Section 63A-3-107; and
(c) rules made by the Division of Finance pursuant to Sections 63A-
3-106 and 63A-3-107.

(7) If the records committee reassigns the classification or designation of
a record or record series under Subsection (2)(b), any affected governmental
entity or any other interested person may appeal the reclassification or redes-
ignation to the district court. The district court shall hear the matter de novo.

(8) The Office of the Attorney General shall provide counsel to the records
committee and shall review proposed retention schedules.
§ 63G-2-601. Rights of individuals on whom data is maintained—Classification
statement—~Notice to provider of information
M
(a) Each governmental entity shall file with the state archivist a statement

explaining the purposes for which a record series that is designated as private or
controlled is collected and used by that governmental entity.

(b) The statement filed under Subsection (1)(a) is a public record.
@
(a) A governmental entity shall provide notice of the following to a per-

son that is asked to furnish information that could be classified as a private or
controlled record:

(i) the reasons the person is asked to furnish the information;
(ii) the intended uses of the information;
(iii) the consequences for refusing to provide the information; and
(iv) the classes of persons and the governmental entities that cur-
rently:
(A) share the information with the governmental entity; or

(B) receive the information from the governmental entity on
a regular or contractual basis.

(b) The notice shall be:
(i) posted in a prominent place at all locations where the govern-
mental entity collects the information; or

(ii) included as part of the documents or forms that are used by the
governmental entity to collect the information.
(3) Upon request, each governmental entity shall explain to a person:
(a) the reasons the person is asked to furnish information that could
be classified as a private or controlled record;
(b) the intended uses of the information referred to in Subsection (3)
(@)
(c) the consequences for refusing to provide the information referred
to in Subsection (3)(a); and

(d) the reasons and circumstances under which the information re-
ferred to in Subsection (3)(a) may be shared with or provided to other persons
or governmental entities.

(4) A governmental entity may use private or controlled records only for
those purposes:
(a) given in the statement filed with the state archivist under Subsec-
tion (1); or

(b) for which another governmental entity may use the record under
Section 63G-2-206.

§ 63G-2-602. Disclosure to subject of records—Context of use

When providing records under Subsection 63G-2-202(1) or when provid-
ing public records about an individual to the persons specified in Subsection
63G-2-202(1), a governmental entity shall, upon request, disclose the context
in which the record is used.

§ 63G-2-603. Requests to amend a record—Appeals

(1) Proceedings of state agencies under this section shall be governed by
Title 63G, Chapter 4, Administrative Procedures Act.

@
(a) Subject to Subsection (8), an individual may contest the accuracy or
completeness of any public, or private, or protected record concerning him by

requesting the governmental entity to amend the record. However, this section
does not affect the right of access to private or protected records.

(b) The request shall contain the following information:

(i) the requester’s name, mailing address, and daytime telephone
number; and

(ii) a brief statement explaining why the governmental entity should
amend the record.

(3) The governmental entity shall issue an order either approving or deny-
ing the request to amend as provided in Title 63G, Chapter 4, Administrative
Procedures Act, or, if the act does not apply, no later than 30 days after receipt
of the request.

(4) If the governmental entity approves the request, it shall correct all of
its records that contain the same incorrect information as soon as practical. A
governmental entity may not disclose the record until it has amended it.

(5) If the governmental entity denies the request, it shall:
(a) inform the requester in writing; and
(b) provide a brief statement giving its reasons for denying the request.
©)
(a) If a governmental entity denies a request to amend a record, the

requester may submit a written statement contesting the information in the
record.

(b) The governmental entity shall:

(i) file the requester’s statement with the disputed record if the re-
cord is in a form such that the statement can accompany the record or make the
statement accessible if the record is not in a form such that the statement can
accompany the record; and

(ii) disclose the requester’s statement along with the information in
the record whenever the governmental entity discloses the disputed informa-
tion.

(7) The requester may appeal the denial of the request to amend a record
pursuant to the Administrative Procedures Act or, if that act does not apply, to
district court.

(8) This section does not apply to records relating to title to real or per-
sonal property, medical records, judicial case files, or any other records that the
governmental entity determines must be maintained in their original form to
protect the public interest and to preserve the integrity of the record system.

§ 63G-2-604. Retention and disposition of records
)
(a) Except for a governmental entity that is permitted to maintain its own
retention schedules under Part 7, Applicability to Political Subdivisions, the
Judiciary, and the Legislature, each governmental entity shall file with the State

Records Committee a proposed schedule for the retention and disposition of
each type of material that is defined as a record under this chapter.

(b) After a retention schedule is reviewed and approved by the State Re-
cords Committee under Subsection 63G-2-502(1)(b), the governmental entity
shall maintain and destroy records in accordance with the retention schedule.

(c) If a governmental entity subject to the provisions of this section has
not received an approved retention schedule for a specific type of material that
is classified as a record under this chapter, the model retention schedule main-
tained by the state archivist shall govern the retention and destruction of that
type of material.

(2) A retention schedule that is filed with or approved by the State Records
Committee under the requirements of this section is a public record.

§ 63G-2-701. Political subdivisions may adopt ordinances in compliance with chap-
ter
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(a) Each political subdivision may adopt an ordinance or a policy ap-
plicable throughout its jurisdiction relating to information practices including
classification, designation, access, denials, segregation, appeals, management,
retention, and amendment of records.

(b) The ordinance or policy shall comply with the criteria set forth in
this section.

(c) If any political subdivision does not adopt and maintain an ordinance
or policy, then that political subdivision is subject to this chapter.

(d) Notwithstanding the adoption of an ordinance or policy, each politi-
cal subdivision is subject to Parts 1 and 3, and Sections 63A-12-105, 63A-12-
107, 63G-2-201, 63G-2-202, 63G-2-205, 63G-2-206, 63G-2-601, and 63G-
2-602.

(e) Every ordinance, policy, or amendment to the ordinance or policy
shall be filed with the state archives no later than 30 days after its effective date.

(f) The political subdivision shall also report to the state archives all
retention schedules, and all designations and classifications applied to record
series maintained by the political subdivision.

(g) The report required by Subsection (1)(f) is notification to state ar-
chives of the political subdivision’s retention schedules, designations, and
classifications. The report is not subject to approval by state archives. If state
archives determines that a different retention schedule is needed for state pur-
poses, state archives shall notify the political subdivision of the state’s retention
schedule for the records and shall maintain the records if requested to do so
under Subsection 63A-12-105(2).

(2) Each ordinance or policy relating to information practices shall:

(a) provide standards for the classification and designation of the re-
cords of the political subdivision as public, private, controlled, or protected in
accordance with Part 3 of this chapter;

(b) require the classification of the records of the political subdivision
in accordance with those standards;

(c) provide guidelines for establishment of fees in accordance with
Section 63G-2-203; and

(d) provide standards for the management and retention of the records
of the political subdivision comparable to Section 63A-12-103.

(€)
(a) Each ordinance or policy shall establish access criteria, procedures, and
response times for requests to inspect, obtain, or amend records of the political
subdivision, and time limits for appeals consistent with this chapter.

(b) In establishing response times for access requests and time limits for
appeals, the political subdivision may establish reasonable time frames different
than those set out in Section 63G-2-204 and Part 4 of this chapter if it deter-
mines that the resources of the political subdivision are insufficient to meet the
requirements of those sections.

Q)
(a) The political subdivision shall establish an appeals process for persons
aggrieved by classification, designation or access decisions.

(b) The policy or ordinance shall provide for:
@
(A) an appeals board composed of the governing body of the
political subdivision; or

(B) a separate appeals board composed of members of the
governing body and the public, appointed by the governing body ; and

(ii) the designation of a person as the chief administrative officer for
purposes of determining appeals under Section 63G-2-401 of the governmen-
tal entity’s determination.

(5) If the requester concurs, the political subdivision may also provide for
an additional level of administrative review to the records committee in accor-
dance with Section 63G-2-403.

(6) Appeals of the decisions of the appeals boards established by political
subdivisions shall be by petition for judicial review to the district court. The
contents of the petition for review and the conduct of the proceeding shall be
in accordance with Sections 63G-2-402 and 63G-2-404.

(7) Any political subdivision that adopts an ordinance or policy under Sub-

section (1) shall forward to state archives a copy and summary description of
the ordinance or policy.

§ 63G-2-702. Applicability to the judiciary

(1) The judiciary is subject to the provisions of this chapter except as pro-
vided in this section.

@
(a) The judiciary is not subject to Part 4, Appeals, except as provided in
Subsection (5).

(b) The judiciary is not subject to Parts 5, State Records Committee, and
6, Collection of Information and Accuracy of Records.

(c) The judiciary is subject to only the following sections in Part 9, Ar-
chives and Records Service: Sections 63A-12-105 and 63A-12-106.

(3) The Judicial Council, the Administrative Office of the Courts, the courts,
and other administrative units in the judicial branch shall designate and clas-
sify their records in accordance with Sections 63G-2-301 through 63G-2-305.

(4) Substantially consistent with the provisions of this chapter, the Judicial
Council shall:

(a) make rules governing requests for access, fees, classification, des-
ignation, segregation, management, retention, denials and appeals of requests
for access and retention, and amendment of judicial records;

(b) establish an appellate board to handle appeals from denials of
requests for access and provide that a requester who is denied access by the ap-
pellate board may file a lawsuit in district court; and

(c) provide standards for the management and retention of judicial
records substantially consistent with Section 63A-12-103.

(5) Rules governing appeals from denials of requests for access shall substan-
tially comply with the time limits provided in Section 63G-2-204 and Part 4,
Appeals.

(6) Upon request, the state archivist shall:

(a) assist with and advise concerning the establishment of a records
management program in the judicial branch; and

(b) as required by the judiciary, provide program services similar to
those available to the executive and legislative branches of government as pro-
vided in this chapter and Title 63A, Chapter 12, Part 1, Archives and Records
Service.

§ 63G-2-703. Applicability to the Legislature

(1) The Legislature and its staft offices shall designate and classity records
in accordance with Sections 63G-2-301 through 63G-2-305 as public, private,
controlled, or protected.

@
(a) The Legislature and its staff offices are not subject to Section 63G-

2-203 or to Part 4, Appeals, 5, State Records Committee, or 6, Collection of
Information and Accuracy of Records.

(b) The Legislature is subject to only the following sections in Part 9,
Archives and Records Service: Sections 63A-12-102, 63A-12-106, and 63G-
2-310.

(3) The Legislature, through the Legislative Management Committee:

(a) shall establish policies to handle requests for classification, designation,
fees, access, denials, segregation, appeals, management, retention, and amend-
ment of records; and

(b) may establish an appellate board to hear appeals from denials of access.

(4) Policies shall include reasonable times for responding to access requests

consistent with the provisions of Part 2, Access to Records, fees, and reasonable
time limits for appeals.

(5) Upon request, the state archivist shall:

(a) assist with and advise concerning the establishment of a records man-
agement program in the Legislature; and

(b) as required by the Legislature, provide program services similar to
those available to the executive branch of government, as provided in this chap-
ter and Title 63A, Chapter 12, Part 1, Archives and Records Service.

§ 63G-2-801. Criminal penalties
@)
(a) A public employee or other person who has lawful access to any private,
controlled, or protected record under this chapter, and who intentionally dis-
closes, provides a copy of, or improperly uses a private, controlled, or protected

record knowing that the disclosure or use is prohibited under this chapter, is
guilty of a class B misdemeanor.
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(b) It is a defense to prosecution under Subsection (1)(a) that the actor
used or released private, controlled, or protected information in the reasonable
belief that the use or disclosure of the information was necessary to expose a
violation of law involving government corruption, abuse of office, or misap-
propriation of public funds or property.

(c) It is a defense to prosecution under Subsection (1)(a) that the record

could have lawfully been released to the recipient if it had been properly clas-
sified.

@
(a) A person who by false pretenses, bribery, or theft, gains access to or ob-

tains a copy of any private, controlled, or protected record to which the person
is not legally entitled is guilty of a class B misdemeanor.

(b) No person shall be guilty under Subsection (2)(a) who receives the
record, information, or copy after the fact and without prior knowledge of or
participation in the false pretenses, bribery, or theft.

(3) A public employee who intentionally refuses to release a record the dis-
closure of which the employee knows is required by law or by final unappealed
order from a governmental entity, the records committee, or a court, is guilty
of a class B misdemeanor.

§ 63G-2-802. Injunction—Attorney fees

(1) A district court in this state may enjoin any governmental entity or politi-
cal subdivision that violates or proposes to violate the provisions of this chapter.

@

(a) A district court may assess against any governmental entity or politi-
cal subdivision reasonable attorney fees and other litigation costs reasonably
incurred in connection with a judicial appeal of a denial of a records request if
the requester substantially prevails.

(b) In determining whether to award attorneys’ fees under this section, the
court shall consider:

(i) the public benefit derived from the case;
(ii) the nature of the requester’s interest in the records; and

(iii) whether the governmental entity’s or political subdivision’s actions
had a reasonable basis.

(c) Attorney fees shall not ordinarily be awarded if the purpose of the liti-
gation is primarily to benefit the requester’s financial or commercial interest.

(3) Neither attorney fees nor costs shall be awarded for fees or costs incurred
during administrative proceedings.

(4) Notwithstanding Subsection (2), a court may only award fees and costs
incurred in connection with appeals to district courts under Subsection 63G-
2-404(2) if the fees and costs were incurred 20 or more days after the requester
provided to the governmental entity or political subdivision a statement of po-
sition that adequately explains the basis for the requester’s position.

(5) Claims for attorney fees as provided in this section or for damages are
subject to Title 63G, Chapter 7, Governmental Immunity Act of Utah.

§ 63G-2-803. No individual liability for certain decisions of a governmental entity

(1) Neither the governmental entity, nor any officer or employee of the gov-
ernmental entity, is liable for damages resulting from the release of a record
where the person or government requesting the record presented evidence of
authority to obtain the record even if it is subsequently determined that the
requester had no authority.

(2) Neither the governmental entity, nor any officer or employee of the gov-
ernmental entity, is liable for damages arising from the negligent disclosure of
records classified as private under Subsection 63G-2-302(1)(f) unless:

(a) the disclosure was of employment records maintained by the govern-
mental entity; or
(b) the current or former government employee had previously filed the
notice required by Section 63G-2-303 and:
(i) the government entity did not take reasonable steps to preclude
access or distribution of the record; or
(ii) the release of the record was otherwise willfully or grossly negli-
gent.

(3) A mailing from a government agency to an individual who has filed an
application under Section 63G-2-303 is not a wrongful disclosure under this
chapter or under Title 63A, Chapter 12, Archives and Records Service.

§ 63G-2-804. Violation of provision of chapter:
tion or destruction—Disciplinary action

Penalties for intentional mutila-

A governmental entity may take disciplinary action which may include sus-
pension or discharge against any employee of the governmental entity who in-
tentionally violates any provision of this chapter or Subsection 63A-12-105(3).

§ 63G-2-901. Definitions—Public associations subject to act

(1) As used in this section:

(a) “Public association” means any association, organization, or soci-
ety whose members include elected or appointed public officials and for which
public funds are used or paid to the public association for membership dues or
for other support for the official’s participation in the public association.

(b)

(i) “Public funds” means any money received by a public entity from
appropriations, taxes, fees, interest, or other returns on investment.

(ii) “Public funds” does not include money donated to a public entity
by a person or entity.

(2) The budget documents and financial statements of a public association
shall be released pursuant to a written request if 50% or more of the public
association’s:

(a) members are elected or appointed public officials from this state;
and

(b) membership dues or other financial support come from public
funds from this state.

Open Meetings

§ 52-4-101. Title

This chapter is known as the “Open and Public Meetings Act.”
§ 52-4-102. Declaration of public policy

(1) The Legislature finds and declares that the state, its agencies and political
subdivisions, exist to aid in the conduct of the people’s business.

(2) Itis the intent of the Legislature that the state, its agencies, and its politi-
cal subdivisions:
(a) take their actions openly; and
(b) conduct their deliberations openly.
§ 52-4-103. Definitions
As used in this chapter:
(1) “Anchor location” means the physical location from which:
(a) an electronic meeting originates; or
(b) the participants are connected.

(2) “Convening” means the calling of a meeting of a public body by a person
authorized to do so for the express purpose of discussing or acting upon a sub-
ject over which that public body has jurisdiction or advisory power.

(3) “Electronic meeting” means a public meeting convened or conducted by
means of a conference using electronic communications.

Q)

(a) “Meeting” means the convening of a public body, with a quorum pres-
ent, including a workshop or an executive session whether the meeting is held
in person or by means of electronic communications, for the purpose of dis-
cussing, receiving comments from the public about, or acting upon a matter
over which the public body has jurisdiction or advisory power.

(b) “Meeting” does not mean:

(i) a chance meeting;

(ii) a social meeting; or

(iii) the convening of a public body that has both legislative and ex-
ecutive responsibilities where no public funds are appropriated for expenditure
during the time the public body is convened and:

(A) the public body is convened solely for the discussion or
implementation of administrative or operational matters for which no formal
action by the public body is required; or

(B) the public body is convened solely for the discussion or
implementation of administrative or operational matters that would not come
before the public body for discussion or action.

(5) “Monitor” means to hear or observe, live, by audio or video equipment,
all of the public statements of each member of the public body who is partici-
pating in a meeting.

(6) “Participate” means the ability to communicate with all of the members
of a public body, either verbally or electronically, so that each member of the
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public body can hear or observe the communication.

™
(a) “Public body” means any administrative, advisory, executive, or leg-
islative body of the state or its political subdivisions that:

(i) is created by the Utah Constitution, statute, rule, ordinance, or
resolution;

(ii) consists of two or more persons;
(iii) expends, disburses, or is supported in whole or in part by tax
revenue; and

(iv) is vested with the authority to make decisions regarding the pub-
lic’s business.

(b) “Public body” does not include a:
(i) political party, political group, or political caucus; or
(ii) conference committee, rules committee, or sifting committee of
the Legislature.
(8) “Public statement” means a statement made in the ordinary course of

business of the public body with the intent that all other members of the public
body receive it.

©
(a) “Quorum” means a simple majority of the membership of a public
body, unless otherwise defined by applicable law.

(b) “Quorum” does not include a meeting of two elected officials by
themselves when no action, either formal or informal, is taken on a subject over
which these elected officials have advisory power.

(10) “Recording” means an audio, or an audio and video, record of the pro-
ceedings of a meeting that can be used to review the proceedings of the meet-
ing.

§ 52-4-104. Training

The presiding officer of the public body shall ensure that the members of
the public body are provided with annual training on the requirements of this
chapter.

§ 52-4-201. Meetings open to the public—Exceptions

(1) A meeting is open to the public unless closed under Sections 52-4-204,
52-4-205, and 52-4-206.
@

(a) A meeting that is open to the public includes a workshop or an executive
session of a public body in which a quorum is present, unless closed in accor-
dance with this chapter.

(b) A workshop or an executive session of a public body in which a quorum
is present that is held on the same day as a regularly scheduled public meeting
of the public body may only be held at the location where the public body is
holding the regularly scheduled public meeting unless:

(i) the workshop or executive session is held at the location where the
public body holds its regularly scheduled public meetings but, for that day, the
regularly scheduled public meeting is being held at different location;

(i) any of the meetings held on the same day is a site visit or a traveling
tour and, in accordance with this chapter, public notice is given;

(iii) the workshop or executive session is an electronic meeting conducted
according to the requirements of Section 52-4-207; or

(iv) it is not practicable to conduct the workshop or executive session at
the regular location of the public body’s open meetings due to an emergency or
extraordinary circumstances.

§ 52-4-202. Public notice of meetings—Emergency meetings

(1) A public body shall give not less than 24 hours public notice of each
meeting including the meeting:
(a) agenda;
(b) date;
(c) time; and
(d) place.
@
(a) In addition to the requirements under Subsection (1), a public body
which holds regular meetings that are scheduled in advance over the course

of a year shall give public notice at least once each year of its annual meeting
schedule as provided in this section.

(b) The public notice under Subsection (2)(a) shall specify the date, time,
and place of the scheduled meetings.
©)
(a) Public notice shall be satisfied by:
(i) posting written notice:
(A) at the principal office of the public body, or if no principal
office exists, at the building where the meeting is to be held; and

(B) beginning October 1, 2008 and except as provided in
Subsection (3)(b), on the Utah Public Notice Website created under Section
63F-1-701; and
(ii) providing notice to:
(A) at least one newspaper of general circulation within the
geographic jurisdiction of the public body; or
(B) a local media correspondent.

(b) A public body of a municipality under Title 10, Utah Municipal Code,
alocal district under Title 17B, Limited Purpose Local Government Entities—
Local Districts, or a special service district under Title 17D, Chapter 1, Special
Service District Act, is encouraged, but not required, to post written notice on
the Utah Public Notice Website, if the municipality or district has a current
annual budget of less than $1 million.

(c) A public body is in compliance with the provisions of Subsection (3)(a)
(ii) by providing notice to a newspaper or local media correspondent under the
provisions of Subsection 63F-1-701 (4)(d).

(4) A public body is encouraged to develop and use additional electronic
means to provide notice of its meetings under Subsection (3).

)
(a) The notice requirement of Subsection (1) may be disregarded if:

(i) because of unforeseen circumstances it is necessary for a public
body to hold an emergency meeting to consider matters of an emergency or
urgent nature; and

(ii) the public body gives the best notice practicable of:
(A) the time and place of the emergency meeting; and
(B) the topics to be considered at the emergency meeting.
(b) An emergency meeting of a public body may not be held unless:

(i) an attempt has been made to notify all the members of the public
body; and
(ii) a majority of the members of the public body approve the meet-
ing.
©)

(a) A public notice that is required to include an agenda under Subsection
(1) shall provide reasonable specificity to notify the public as to the topics to be
considered at the meeting. Each topic shall be listed under an agenda item on
the meeting agenda.

(b) Subject to the provisions of Subsection (6)(c), and at the discretion of
the presiding member of the public body, a topic raised by the public may be
discussed during an open meeting, even if the topic raised by the public was not
included in the agenda or advance public notice for the meeting.

(c) Except as provided in Subsection (5), relating to emergency meetings,
a public body may not take final action on a topic in an open meeting unless
the topic is:

(i) listed under an agenda item as required by Subsection (6)(a); and
(ii) included with the advance public notice required by this section.
§ 52-4-203. Written minutes of open meetings—Public records—Recording of
meetings
(1) Except as provided under Subsection (7), written minutes and a record-
ing shall be kept of all open meetings.
(2) Written minutes of an open meeting shall include:
(a) the date, time, and place of the meeting;
(b) the names of members present and absent;
(c) the substance of all matters proposed, discussed, or decided by the
public body which may include a summary of comments made by members of
the public body;

(d) a record, by individual member, of each vote taken by the public
body;

(e) the name of each person who:
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(i) is not a member of the public body; and

(ii) after being recognized by the presiding member of the public
body, provided testimony or comments to the public body;

(f) the substance, in brief, of the testimony or comments provided by
the public under Subsection (2)(e); and

(g) any other information that is a record of the proceedings of the
meeting that any member requests be entered in the minutes or recording.

(3) A recording of an open meeting shall:

(a) be a complete and unedited record of all open portions of the
meeting from the commencement of the meeting through adjournment of the
meeting; and

(b) be properly labeled or identified with the date, time, and place
of the meeting.

(4) The written minutes and recording of an open meeting are public re-
cords under Title 63G, Chapter 2, Government Records Access and Manage-
ment Act, as follows:

(a) Written minutes that have been prepared in a form awaiting only
formal approval by the public body are a public record.

(b) Written minutes shall be available to the public within a reasonable
time after the end of the meeting.

(c) Written minutes that are made available to the public before ap-
proval by the public body under Subsection (4)(d) shall be clearly identified as
“awaiting formal approval” or “unapproved” or with some other appropriate
notice that the written minutes are subject to change until formally approved.

(d) A public body shall establish and implement procedures for the
public body’s approval of the written minutes of each meeting.

(e) Written minutes are the official record of action taken at the
meeting.
() A recording of an open meeting shall be available to the public for
listening within three business days after the end of the meeting.

(5) All or any part of an open meeting may be independently recorded by
any person in attendance if the recording does not interfere with the conduct
of the meeting.

(6) The written minutes or recording of an open meeting that are required
to be retained permanently shall be maintained in or converted to a format that
meets long-term records storage requirements.

(7) Notwithstanding Subsection (1), a recording is not required to be kept of:

(a) an open meeting that is a site visit or a traveling tour, if no vote or
action is taken by the public body; or

(b) an open meeting of a local district under Title 17B, Limited Pur-
pose Local Government Entities—Local Districts, or special service district
under Title 17D, Chapter 1, Special Service District Act, if the district’s annual
budgeted expenditures for all funds, excluding capital expenditures and debt
service, are $50,000 or less.

§ 52-4-204. Closed meeting held upon vote of members—Business—Reasons for
meeting recorded

(1) A closed meeting may be held if:

@

(i) a quorum is present;

(i) the meeting is an open meeting for which notice has been given
under Section 52-4-202; and

(iif)

(A) two-thirds of the members of the public body present at the

open meeting vote to approve closing the meeting;

(B) for a meeting that is required to be closed under Section
52-4-205, if a majority of the members of the public body present at an open
meeting vote to approve closing the meeting; or

(C) for an ethics committee of the Legislature that is conducting
an open meeting for the purpose of reviewing an ethics complaint, a majority
of the members present vote to approve closing the meeting for the purpose of
seeking or obtaining legal advice on legal, evidentiary, or procedural matters,
or for conducting deliberations to reach a decision on the complaint; or

(b) for the Independent Legislative Ethics Commission, the closed
meeting is convened for the purpose of conducting business relating to the re-
ceipt or review of an ethics complaint, provided that public notice of the closed
meeting is given under Section 52-4-202, with the agenda for the meeting stat-
ing that the meeting will be closed for the purpose of “conducting business

relating to the receipt or review of ethics complaints”.

(2) A closed meeting is not allowed unless each matter discussed in the
closed meeting is permitted under Section 52-4-205.

(3) An ordinance, resolution, rule, regulation, contract, or appointment may
not be approved at a closed meeting.

(4) The following information shall be publicly announced and entered on
the minutes of the open meeting at which the closed meeting was approved:

(a) the reason or reasons for holding the closed meeting;
(b) the location where the closed meeting will be held; and

() the vote by name, of each member of the public body, either for
or against the motion to hold the closed meeting.

(5) Except as provided in Subsection 52-4-205(2), nothing in this chapter
shall be construed to require any meeting to be closed to the public.

§ 52-4-205. Purposes of closed meetings
(1) A closed meeting described under Section 52-4-204 may only be held for:

(a) discussion of the character, professional competence, or physical
or mental health of an individual;
(b) strategy sessions to discuss collective bargaining;
(c) strategy sessions to discuss pending or reasonably imminent litiga-
tion;
(d) strategy sessions to discuss the purchase, exchange, or lease of real

property, including any form of a water right or water shares, if public discus-
sion of the transaction would:

(i) disclose the appraisal or estimated value of the property under
consideration; or
(ii) prevent the public body from completing the transaction on
the best possible terms;
(e) strategy sessions to discuss the sale of real property, including any
form of a water right or water shares, if:
(i) public discussion of the transaction would:
(A) disclose the appraisal or estimated value of the property
under consideration; or
(B) prevent the public body from completing the transaction
on the best possible terms;
(ii) the public body previously gave public notice that the property
would be offered for sale; and
(iii) the terms of the sale are publicly disclosed before the public
body approves the sale;
(f) discussion regarding deployment of security personnel, devices, or
systems;
(g) investigative proceedings regarding allegations of criminal miscon-
duct;
(h) as relates to the Independent Legislative Ethics Commission, con-
ducting business relating to the receipt or review of ethics complaints;

(i) as relates to an ethics committee of the Legislature, a purpose permit-
ted under Subsection 52-4-204(1)(a)(iii)(B);

(j) as relates to a county legislative body, discussing commercial informa-
tion as defined in Section 59-1-404; or

(k) a purpose for which a meeting is required to be closed under Subsec-
tion (2).

(2) The following meetings shall be closed:

(a) a meeting of the Health and Human Services Interim Committee to
review a fatality review report described in Subsection 62A-16-301(1)(a), and
the responses to the report described in Subsections 62A-16-301(2) and (4);
and

(b) a meeting of the Child Welfare Legislative Oversight Panel to:

(i) review a fatality review report described in Subsection 62A-16-

301(1)(a), and the responses to the report described in Subsections 62A-16-
301(2) and (4); or

(ii) review and discuss an individual case, as described in Subsection
62A-42-207(5).
(3) A public body may not interview a person applying to fill an elected posi-
tion in a closed meeting.

§ 52-4-206. Record of closed meetings
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(1) Except as provided under Subsection (6), if a public body closes a meet-
ing under Subsection 52-4-205(1), the public body:

(a) shall make a recording of the closed portion of the meeting; and

(b) may keep detailed written minutes that disclose the content of the
closed portion of the meeting.

(2) A recording of a closed meeting shall be complete and unedited from
the commencement of the closed meeting through adjournment of the closed
meeting.

(3) The recording and any minutes of a closed meeting shall include:

(a) the date, time, and place of the meeting;
(b) the names of members present and absent; and

(c) the names of all others present except where the disclosure would
infringe on the confidentiality necessary to fulfill the original purpose of clos-
ing the meeting.

(4) Minutes or recordings of a closed meeting that are required to be re-
tained permanently shall be maintained in or converted to a format that meets
long-term records storage requirements.

(5) Both a recording and written minutes of closed meetings are protected
records under Title 63G, Chapter 2, Government Records Access and Man-
agement Act, except that the records may be disclosed under a court order only
as provided under Section 52-4-304.

(6) If a public body closes a meeting exclusively for the purposes described
under Subsection 52-4-205(1)(a) , (1)(f), or (2):
(a) the person presiding shall sign a sworn statement affirming that
the sole purpose for closing the meeting was to discuss the purposes described
under Subsection 52-4-205(1)(a) , (1)(f), or (2); and

(b) the provisions of Subsection (1) of this section do not apply.

§ 52-4-207. Electronic meetings—Authorization—Requirentents

(1) A public body may convene and conduct an electronic meeting in ac-
cordance with this section.

@

(a) A public body may not hold an electronic meeting unless the public
body has adopted a resolution, rule, or ordinance governing the use of elec-
tronic meetings.

(b) The resolution, rule, or ordinance may:

(i) prohibit or limit electronic meetings based on budget, public
policy, or logistical considerations;

(i) require a quorum of the public body to:

(A) be present at a single anchor location for the meeting; and
(B) vote to approve establishment of an electronic meeting in order
to include other members of the public body through an electronic connection;

(ili) require a request for an electronic meeting to be made by a
member of a public body up to three days prior to the meeting to allow for
arrangements to be made for the electronic meeting;

(iv) restrict the number of separate connections for members of
the public body that are allowed for an electronic meeting based on available
equipment capability; or

(v) establish other procedures, limitations, or conditions governing
electronic meetings not in conflict with this section.

(3) A public body that convenes or conducts an electronic meeting shall:

(a) give public notice of the meeting:

(i) in accordance with Section 52-4-202; and

(ii) post written notice at the anchor location;

(b) in addition to giving public notice required by Subsection (3)(a),
provide:

(i) notice of the electronic meeting to the members of the public
body at least 24 hours before the meeting so that they may participate in and be
counted as present for all purposes, including the determination that a quorum
is present; and

(ii) a description of how the members will be connected to the elec-
tronic meeting;

(c) establish one or more anchor locations for the public meeting, at least
one of which is in the building and political subdivision where the public body
would normally meet if they were not holding an electronic meeting;

(d) provide space and facilities at the anchor location so that interested
persons and the public may attend and monitor the open portions of the meet-
ing; and

(e) if comments from the public will be accepted during the electronic
meeting, provide space and facilities at the anchor location so that interested
persons and the public may attend, monitor, and participate in the open por-
tions of the meeting.

(4) Compliance with the provisions of this section by a public body consti-
tutes full and complete compliance by the public body with the corresponding
provisions of Sections 52-4-201 and 52-4-202.

§ 52-4-208. Chance or social meetings
(1) This chapter does not apply to any chance meeting or a social meeting.

(2) A chance meeting or social meeting may not be used to circumvent the
provisions of this chapter.

§ 52-4-301. Disruption of meetings

This chapter does not prohibit the removal of any person from a meeting, if
the person willfully disrupts the meeting to the extent that orderly conduct is
seriously compromised.

§ 52-4-302. Suit to void final action—Limitation—Exceptions

)

(a) Any final action taken in violation of Section 52-4-201, 52-4-202, or
52-4-207 is voidable by a court of competent jurisdiction.

(b) A court may not void a final action taken by a public body for failure
to comply with the posting written notice requirements under Subsection 52-
4-202(3)(a)()(B) if:

(i) the posting is made for a meeting that is held before April 1, 2009; or
(@ip)
(A) the public body otherwise complies with the provisions of
Section 52-4-202; and
(B) the failure was a result of unforeseen Internet hosting or
communication technology failure.

(2) Except as provided under Subsection (3), a suit to void final action shall
be commenced within 90 days after the date of the action.

(3) A suit to void final action concerning the issuance of bonds, notes, or
other evidences of indebtedness shall be commenced within 30 days after the
date of the action.

§ 52-4-303. Enforcement of chapter—Suit to compel compliance

(1) The attorney general and county attorneys of the state shall enforce this
chapter.

(2) The attorney general shall, on at least a yearly basis, provide notice to
all public bodies that are subject to this chapter of any material changes to the
requirements for the conduct of meetings under this chapter.

(3) A person denied any right under this chapter may commence suit in a
court of competent jurisdiction to:

(a) compel compliance with or enjoin violations of this chapter; or
(b) determine the chapter’s applicability to discussions or decisions of
a public body.

(4) The court may award reasonable attorney fees and court costs to a suc-
cessful plaintiff.

§ 52-4-304. Action challenging closed meeting

(1) Notwithstanding the procedure established under Subsection 63G-2-
202(7), in any action brought under the authority of this chapter to challenge
the legality of a closed meeting held by a public body, the court shall:

(a) review the recording or written minutes of the closed meeting in
camera; and

(b) decide the legality of the closed meeting.

@

(a) If the judge determines that the public body did not violate Section
52-4-204, 52-4-205, or 52-4-206 regarding closed meetings, the judge shall
dismiss the case without disclosing or revealing any information from the re-
cording or minutes of the closed meeting.

(b) If the judge determines that the public body violated Section 52-4-
204, 52-4-205, or 52-4-206 regarding closed meetings, the judge shall publicly
disclose or reveal from the recording or minutes of the closed meeting all infor-
mation about the portion of the meeting that was illegally closed.

§ 52-4-305. Criminal penalty for closed meeting violation

In addition to any other penalty under this chapter, a member of a public
body who knowingly or intentionally violates or who knowingly or intention-
ally abets or advises a violation of any of the closed meeting provisions of this
chapter is guilty of a class B misdemeanor.
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