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INTRODUCTION AND INTEREST OF AMICI CURIAE

Amici curiae are the Reporters Committee for Freedom of the Press, The
Associated Press, The E.W. Scripps Company, International Documentary
Association, The Media Institute, National Association of Black Journalists,
National Association of Hispanic Journalists, National Freedom of Information
Coalition, National Press Club Journalism Institute, The National Press Club, The
News Leaders Association, Society of Environmental Journalists, Society of
Professional Journalists, and Tully Center for Free Speech (collectively, “amici”).
Amici are members of the news media and groups dedicated to defending the First
Amendment and newsgathering rights of the press. Journalists and news
organizations frequently rely on public records, including those obtained pursuant
to Wisconsin’s public records law, Wis. Stat. §§ 19.31-19.39 (the “Public Records
Law” or the “Law”), to report on matters of public concern, and timely access to
public records regarding crises like the COVID-19 pandemic is critical for
journalists working to keep the public informed. As such, amici have a strong
interest in this case.

After the Wisconsin Department of Health Services (“DHS”) received
public records requests seeking data about Wisconsin businesses whose employees
had contracted COVID-19, DHS decided to release records containing the names
of businesses employing at least twenty-five people where at least two employees
had tested positive for COVID-19 or had close contacts that were investigated by

contact tracers. See Br. & App. of Intervenor-Appellant, Milwaukee J. Sentinel



(“Intervenor-Appellant’s Br.”) at 5. Plaintiffs-Respondents Wisconsin
Manufacturers & Commerce, Muskego Area Chamber of Commerce, and New
Berlin Chamber of Commerce and Visitors Bureau (the “Associations”) filed suit
to bar the release of those records. Id. at 5—6. After briefing and a hearing held on
November 30, 2020, the Waukesha County Circuit Court verbally denied the State
of Wisconsin’s and the Milwaukee Journal Sentinel’s motions to dismiss and
granted the Associations’ motion for a preliminary injunction. /d. at 9.

Amici agree with Intervenor-Appellant Milwaukee Journal Sentinel that
this matter should be dismissed because Wis. Stat. § 19.356(1) prohibits the
underlying action and no other provision of law—including the Declaratory
Judgments Act, Wis. Stat. § 806.04—affords the Associations a means to block
disclosure. See Intervenor-Appellant’s Br. at 12-33. Amici write to emphasize
the legal and policy considerations that necessitate dismissal of this case.
Members of the news media depend on timely access to records like those at issue
here to report on the spread of COVID-19, which, in turn, enables Wisconsinites
to make informed decisions during this public health crisis. Because a paramount
goal of the Public Records Law is to ensure members of the public have access to
information they need to understand issues affecting their communities and their
lives, amici respectfully urge the Court to reverse the circuit court’s denial of the
State of Wisconsin’s and the Milwaukee Journal Sentinel’s motions to dismiss

with instructions that this case be dismissed on remand.



ARGUMENT

I. The Associations’ suit is impermissible under the Public Records Law.
Section 19.356 of the Public Records Law states in relevant part: “Except
as authorized in this section or as otherwise provided by statute, . . . no person is
entitled to judicial review of the decision of an authority to provide a requester
with access to a record,” subject to enumerated exceptions not at issue in this case.
Wis. Stat. § 19.356. As explained in the Milwaukee Journal Sentinel’s brief, the
Associations’ suit is expressly barred by this statutory language, and no exception
applies because the Associations are not “record subjects” within the meaning of
Wis. Stat. § 19.356(2)(a), see Intervenor-Appellant’s Br. at 13—18; indeed, Section
19.356 was specifically enacted to foreclose non-record subjects from seeking
judicial review to enjoin the disclosure of public records, see id. at 1-3; 11-13.
That the Associations’ lawsuit is prohibited under the Public Records Law—a
conclusion drawn inexorably from the text of Section 19.356 and its legislative
history—should be the end of the matter. However, because this Court’s
interpretation of the Wisconsin Public Records Law may be informed by the
interpretations of other states’ open records laws, Schill v. Wis. Rapids Sch. Dist.,
2010 WI 86, 9 49, 327 Wis. 2d 572, 600, as further support for that conclusion,
amici note that courts in other jurisdictions have held that similarly unambiguous
statutory language prohibits third parties from seeking to obstruct access to

information under state public records laws.



For example, in Hunter Health Clinic v. Wichita State University, the Court
of Appeals of Kansas considered whether a person or entity seeking to prevent a
state agency from disclosing records had statutory standing to bring a cause of
action under the Kansas Open Records Act (KORA), Kan. Stat. Ann. §§ 45-215—
45-223. 52 Kan. App. 2d 1, 2 (2015). Hunter Health Clinic (“Hunter””) objected
to the university’s prospective disclosure of records to the Wichita Eagle, a local
newspaper. Id. The Kansas Court of Appeals held that Hunter did not have
standing to pursue its cause of action under KORA. Id. It reasoned that KORA
empowers Kansas courts to exercise “jurisdiction to enforce the purposes of thfe]
act with respect to [public] records, by injunction, mandamus or other appropriate
order, in an action brought by any person[.]” /d. at 8 (citing Kan. Stat. Ann. § 45-
222(a)) (emphasis added). But “Hunter was not an entity or person whose request
for records under the act . . . ha[d] been denied or impeded[.] On this basis,
Hunter . . . lacked statutory standing to make a KORA claim.” Id. at 9-10
(cleaned up). In so holding, the court noted that permitting Hunter to bring an
action would be antithetical to the purposes of the public records statute: Such a
“construction of KORA does not promote the public policy as determined by the
legislature.” Id. at 11. Cf. Wis. Stat. § 19.31 (“[I]t is declared to be the public
policy of this state that all persons are entitled to the greatest possible information
regarding the affairs of government and the official acts of those officers and

employees who represent them.”).



Notably, when presented with declaratory judgment actions brought for the
purpose of preventing disclosure of public records—as the Associations have
attempted to do here—courts are careful to consider the plain text and legislative
intent of the relevant open records law. For example, in Township of Hamilton v.
Scheeler, a New Jersey township brought a declaratory judgment action against a
records requester seeking relief from any obligation to respond to the requester’s
Open Public Records Act (“OPRA”) request. No. L-0833-15, 2015 WL 3915926,
at *1 (N.J. Super. Ct. Law Div. June 24, 2015). “Although the declaratory
judgment action was not instituted under OPRA, [it] directly implicate[d]
OPRA[,]” id. at *2; thus, the court turned “to the fundamental issue [of] whether
the Township[] filing a declaratory judgment complaint against Scheeler . . . [was]
contrary to the plain language of OPRA, and the policies that underlie” it. /d.
Motivated by the goal of “maintain[ing] a sharp focus on the purpose of OPRA
and resist[ing] attempts to limit its scope,” id. at *3 (citation omitted), and looking
at the “unequivocal” statutory text stating that “[t]he right to institute any
proceeding under this section shall be solely that of the requestor,” id. at *3—4
(citing N.J. Stat. Ann. 47:1A-6) (emphasis added), “[t]he court conclude[d] that
the Township circumvented the substantive provisions of OPRA by filing a
declaratory judgment action,” id. at *6.

Other courts likewise have held that declaratory judgment actions may not
be instituted to circumvent the plain text of a public records statute. See, e.g., City

of Burlington v. Boney Publishers, Inc., 166 N.C. App. 186, 191-92 (2004)



(examining “whether the Public Records Act . . . [was] designed to allow a
government entity to file for declaratory judgment” and concluding that the Act
does not “allow a government entity to bring a declaratory judgment action; only
the person making the public records request is entitled to initiate judicial action to
seek enforcement of its request,” based on the plain text of the statute (citation
omitted)); Ballard v. Newberry Cty., No. 2017-002429, 2021 WL 116345, at *3
(S.C. Ct. App. Jan. 13, 2021) (“If we were to recognize a general right to seek a
declaratory judgment that the Public Records Act has been violated, we would be
creating something the General Assembly did not create and might not create if it
considered the issue. We are not at liberty to add to the statutory law or subtract
from it.”); see also Filarsky v. Superior Court, 28 Cal. 4th 419, 425-26 (2002)
(explaining that the California Public Records Act (“CPRA”) “was enacted for the
purpose of increasing freedom of information by giving members of the public
access to information in the possession of public agencies,” and that the CPRA
authorizes “a declaratory relief proceeding commenced only by an individual or
entity seeking disclosure of public records, and not by the public agency from
which disclosure is sought™).

Given the clear language of Wis. Stat. § 19.356 that “no person is entitled
to judicial review of the decision of an authority to provide a requester with access
to a record”—subject to exceptions not triggered by the facts of this case,
Intervenor-Appellant’s Br. at 16—18—this Court should reverse and remand this

matter with instructions to dismiss the Associations’ suit. Dismissal is not only



required by law, see Wis. Stat. § 19.356; Intervenor-Appellant’s Br. at 11-35, but

comports with the public policy of Wisconsin, see Wis. Stat. § 19.31, and as

explained below, is in the public interest.

II.  Timely access to information required to be disclosed under the Public
Records Law serves the public interest, especially during a public
health crisis.

Members of the news media require prompt access to public records in
order to report on matters of public concern; timely access is especially important
in the midst of an ongoing public health crisis. See generally Adam A. Marshall
& Gunita Singh, Access to Public Records and the Role of the News Media in
Providing Information About Covid-19, 11 J. Nat’l Sec. L. & Pol’y 199 (2020); id.
at 212 (“Timely and dependable access to public records and meetings is always
necessary for democratic governance, but it is especially critical in times of crisis
and uncertainty.”). Permitting the Associations’ lawsuit to move forward is
therefore not only inconsistent with Wisconsin law, as discussed supra, but also it
deprives the public of timely, accurate information about the spread of COVID-19,
just when communities need that information the most. “The peculiar value of
news is in the spreading of it while it is fresh[.]” Int’l News Serv. v. Associated
Press, 248 U.S. 215, 235 (1918); see also Neb. Press Ass’n v. Stuart, 427 U.S.
539, 561 (1976) (“[T]he element of time is not unimportant if press coverage is to
fulfill its traditional function of bringing news to the public promptly.”). And that
is especially true during a global pandemic, when members of the news media are

counted on to get urgent public health information to the public. See Grosjean v.



Am. Press Co.,297 U.S. 233,250 (1936) (“[The press is] a vital source of public
information. The newspapers, magazines, and other journals of the country, it is
safe to say, have shed and continue to shed, more light on the public and business
affairs of the nation than any other instrumentality of publicity[.]”).

Here, the Associations’ action, which seeks to prevent the release of records
related to COVID-19 outbreaks around the state, has hindered timely access to
information of pressing public concern. “These delays . . . are not only imprudent,
they are harmful.” Marshall & Singh, supra, at 207. As Derek Kravitz, a
journalist and lecturer with Columbia University’s Brown Institute for Media
Innovation, has explained, “[pJublic disclosure of outbreaks are a matter of public
interest, and a public health concern. . . . Greater transparency leads to greater
awareness and knowledge of what’s happening in local communities, and better
strategies for people in either avoiding or preventing further community spread.”
NC Watchdog Reporting Network, How NC chose cooperation over transparency
on meatpacking plants with virus outbreaks, News & Observer (Aug. 11, 2020),
https://bit.ly/2TqLLGz. The Iowa Attorney General’s Office, for example, has
recognized that the disclosure of information about positive cases of COVID-19 to
the media can help reduce the spread of the virus. Iowa Dep’t of Justice, Office of
the Att’y Gen., Frequently Asked Health-Related Legal Questions Regarding the
COVID-19 Pandemic (Apr. 20, 2020), https://perma.cc/X2MV-NQSE. That
office specifically advised that names of businesses that have experienced

outbreaks of COVID-19 can be released to the public, as the “state epidemiologist



has determined that it is necessary for protection of the health of the public to”
identify such facilities. /d.

Access to government records concerning COVID-19 cases at businesses
has made possible meaningful reporting about the pandemic. For example, in
Florida, state health administrators initially refused to disclose the names of the
assisted living facilities in which residents had tested positive for COVID-19,
despite numerous requests from journalists for that information. Daniel Chang,
Herald drafted a suit seeking ALF records. DeSantis aide pressured law firm not
to file it, Miami Herald (Apr. 11, 2020), https://perma.cc/Z31L.9-Z2XG. By mid-
April 2020, a coalition of news media entities prepared to sue the governor for
violating the state’s public records law. Mary Ellen Klas & Lawrence Mower,
Under pressure, DeSantis releases names of elder care homes with COVID-19
cases, Miami Herald (Apr. 18, 2020), https://perma.cc/KYHS5-9KPQ. On the eve
of the lawsuit, Governor DeSantis’s administration released the information, after
the governor ordered the state’s surgeon general to “determine that it is necessary
for public health to release the names of the facilities where a resident or staff
member is tested positive for COVID-19[.]” Id. Release of the information
helped Floridians make informed decisions about family members in assisted
living facilities. As a spokesperson for AARP Florida explained, “[f]amilies now
have at least some idea if the disease is in the facility where their loved one is and,
even better, families know where it’s not. They have a greater level of peace of

mind if they know their facility isn’t on the list.” Id. The release also informed



the public about the overall spread of coronavirus in assisted living facilities in
Florida. For example, The Tampa Bay Times used the data provided by the state
to compile breakdowns of cases by geographical region. See Allison Ross et al.,
Florida releases data on number of COVID-19 cases in each nursing home,
assisted living facility, Tampa Bay Times (Apr. 27, 2020), https://perma.cc/GPG8-
LYJU. Such detailed information is “essential in helping the public know the
scope of the problem.” Id.

Similarly, in Ohio, the state’s Department of Health had initially refused to
disclose the names of assisted living facilities in which there had been outbreaks
of COVID-19. Rachel Polansky & Phil Trexler, State of Ohio releases some
details on COVID-19 cases in nursing homes after 3News investigation, WKYC
(Apr. 17, 2020), https://bit.ly/3kBPAFC. After a local news outlet filed a public
records request for that data, the department began to publish the number of cases
at each nursing home, broken down by county, on its website. See id. One
individual whose parent has been in an Ohio nursing home stated that having that
information helped assuage his feeling of “helpless[ness].” See id. In Oregon,
state health officials track outbreaks of five or more employees at workplaces
where there are at least thirty workers, and such data is published weekly. See,
e.g., COVID-19 Weekly Report, Oregon Health Authority (Feb. 24, 2021),
https://perma.cc/L9DR-CP38. Reporting based on these weekly updates has
analyzed outbreaks at prisons, corporate distribution facilities, childcare centers,

and other places, allowing Oregon communities to better understand the scope of

10



the pandemic’s toll in their state. See, e.g., KGW Staff, Here are the 102 active
COVID-19 workplace outbreaks in Oregon, KGWS (Feb. 4, 2021),
https://perma.cc/CQC6-9VDP (discussing how, as of February 4, 2021, seven of
the eight largest active coronavirus outbreaks in Oregon were at state prisons);
KGW Staff, Here are the 124 active COVID-19 workplace outbreaks in Oregon,
KGWS (Dec. 9, 2020), https://bit.ly/3sFel6P (noting a record number of workplace
outbreaks in the state, stemming in part from cases at Amazon and Walmart
distribution centers); Jade McDowell, Oregon Health Authority lists weekly
workplace outbreaks, East Oregonian (Dec. 17, 2020), https://perma.cc/7A9L-
5293 (reporting outbreaks at childcare facilities). Wisconsin residents, too, are
entitled to accurate information from government agencies about the spread of
COVID-19 1n their state.

CONCLUSION

Wisconsin residents need timely, accurate, and comprehensive information
to navigate this pandemic safely; prompt access to public records about the spread
of COVID-19 is vital to ensuring that Wisconsinites have access to that
information. Release of the names of businesses in Wisconsin employing at least
twenty-five people where at least two employees have tested positive for COVID-
19 or have had close contacts that were investigated by contact tracers is required
by law, and the Associations have no valid legal basis to attempt to bar DHS from
disclosing that information to members of the press and public. For the foregoing

reasons, amici respectfully urge the Court to reverse the circuit court’s denial of

11



the State of Wisconsin’s and the Milwaukee Journal Sentinel’s motions to dismiss

and remand this case with instructions that it be dismissed.
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APPENDIX A: DESCRIPTIONS OF AMICI

The Reporters Committee for Freedom of the Press is an unincorporated
nonprofit association. The Reporters Committee was founded by leading
journalists and media lawyers in 1970 when the nation’s news media faced an
unprecedented wave of government subpoenas forcing reporters to name
confidential sources. Today, its attorneys provide pro bono legal representation,
amicus curiae support, and other legal resources to protect First Amendment
freedoms and the newsgathering rights of journalists.

The Associated Press (“AP”) is a news cooperative organized under the
Not-for-Profit Corporation Law of New York. The AP’s members and subscribers
include the nation’s newspapers, magazines, broadcasters, cable news services and
Internet content providers. The AP operates from 280 locations in more than 100
countries. On any given day, AP’s content can reach more than half of the world’s
population.

The E.W. Scripps Company serves audiences and businesses through
local television, with 60 television stations in 42 markets. Scripps also owns
Newsy, the next-generation national news network; national broadcast networks
Bounce, Grit, Escape, Laff and Court TV; and Triton, the global leader in digital
audio technology and measurement services. Scripps serves as the long-time
steward of the nation’s largest, most successful and longest-running educational

program, the Scripps National Spelling Bee.
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The International Documentary Association (IDA) is dedicated to
building and serving the needs of a thriving documentary culture. Through its
programs, the IDA provides resources, creates community, and defends rights and
freedoms for documentary artists, activists, and journalists.

The Media Institute is a nonprofit foundation specializing in
communications policy issues founded in 1979. The Media Institute exists to
foster three goals: freedom of speech, a competitive media and communications
industry, and excellence in journalism. Its program agenda encompasses all
sectors of the media, from print and broadcast outlets to cable, satellite, and online
services.

The National Association of Black Journalists (NABJ) is an organization
of journalists, students and media-related professionals that provides quality
programs and services to and advocates on behalf of black journalists worldwide.
Founded by 44 men and women on December 12, 1975 in Washington, D.C.,
NABJ is the largest organization of journalists of color in the nation.

The National Association of Hispanic Journalists (NAHJ) is dedicated to
the recognition and professional advancement of Hispanics in the news industry.
Established in April 1984, NAHJ created a national voice and unified vision for all
Hispanic journalists.

The National Freedom of Information Coalition is a national nonprofit,
nonpartisan organization of state and regional affiliates representing 45 states and

the District of Columbia. Through its programs and services and national member

15



network, NFOIC promotes press freedom, litigation and legislative and
administrative reforms that ensure open, transparent and accessible state and local
governments and public institutions.

The National Press Club Journalism Institute is the non-profit affiliate
of the National Press Club, founded to advance journalistic excellence for a
transparent society. A free and independent press is the cornerstone of public life,
empowering engaged citizens to shape democracy. The Institute promotes and
defends press freedom worldwide, while training journalists in best practices,
professional standards and ethical conduct to foster credibility and integrity.

The National Press Club is the world’s leading professional organization
for journalists. Founded in 1908, the Club has 3,100 members representing most
major news organizations. The Club defends a free press worldwide. Each year,
the Club holds over 2,000 events, including news conferences, luncheons and
panels, and more than 250,000 guests come through its doors.

The News Leaders Association was formed via the merger of the
American Society of News Editors and the Associated Press Media Editors in
September 2019. It aims to foster and develop the highest standards of
trustworthy, truth-seeking journalism; to advocate for open, honest and transparent
government; to fight for free speech and an independent press; and to nurture the
next generation of news leaders committed to spreading knowledge that informs

democracy.
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The Society of Environmental Journalists is the only North American
membership association of professional journalists dedicated to more and better
coverage of environment-related issues.

Society of Professional Journalists (“SPJ”) is dedicated to improving and
protecting journalism. It is the nation’s largest and most broad-based journalism
organization, dedicated to encouraging the free practice of journalism and
stimulating high standards of ethical behavior. Founded in 1909 as Sigma Delta
Chi, SPJ promotes the free flow of information vital to a well-informed citizenry,
works to inspire and educate the next generation of journalists and protects First
Amendment guarantees of freedom of speech and press.

The Tully Center for Free Speech began in Fall, 2006, at Syracuse
University’s S.I. Newhouse School of Public Communications, one of the nation’s

premier schools of mass communications.
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Ballard v. Newberry County, --- S.E.2d ---- (2021)
2021 WL 116345

2021 WL 116345
Only the Westlaw citation is currently available.
Court of Appeals of South Carolina.

Desa BALLARD, Appellant/Respondent,
V.
NEWBERRY COUNTY,
Respondent/Appellant.

Appellate Case No. 2017-002429
|
Opinion No. 5787
|

Heard September 9, 2020

Filed January 13, 2021

Synopsis

Background: Attorney, who represented former county
magistrate, brought action as private citizen against county
alleging violations of Public Records Act and state Freedom
of Information Act (FOIA) for county's failure to retain some
government emails and text messages. Following bench trial,
the Circuit Court, Newberry County, Thomas A. Russo, J.,
2017 WL 10186868, found that county violated FOIA, that
attorney had no private right of action for alleged violation of
Public Records Act, and awarded attorney's fees to attorney.
Attorney appealed and county cross-appealed.

Holdings: The Court of Appeals, Hewitt, J., held that:

[1] attorney had no implied civil right to enforce provisions
of Public Records Act;

[2] attorney could not use FOIA as means to enforce Public
Records Act; and

[3] attorney did not have civil right to enforce Public Records
Act under “public importance” exception to standing.

Affirmed in part and reversed in part.

West Headnotes (8)

[1]

2]

3]

[4]

5]

Records &=

Under the Public Records Act, it is a crime to
unlawfully remove, deface, or destroy a public
record. S.C. Code Ann. § 30-1-30.

Records &=

Under the Public Records Act, it is a crime for
a public official to refuse or willfully neglect to
perform any of his or her statutory duties. S.C.
Code Ann. § 30-1-140.

Records &=

Attorney representing former county magistrate
had no implied civil right to enforce provisions
of Public Records Act, and thus had no private
right of action to sue county for alleged
violation of Act by failing to retain email
and text messages, where Act was not enacted
for anyone's particular benefit, and nothing
indicated that right to seek declaratory judgment
under Act should have been recognized over
precedents refusing to recognize implied right of
action in statutes that—Ilike Act—describe the
government's basic structure and operation. S.C.
Code Ann. § 30-1-30.

Statutes &=

A statute which does not purport to establish a
civil liability, but merely makes a provision to
secure the safety or welfare of the public as an
entity is not subject to a construction establishing
a civil liability.

Action &=

A private right of action will be implied under a
statute only if the legislation was enacted for the
special benefit of a private party.
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[6] Records &=

Attorney representing former county magistrate
could not use state Freedom of Information
Act (FOIA) as means to bring declaratory
judgment action and enforce Public Records
Act for county's failure to maintain emails
and texts message sought in attorney's FOIA
request, where FOIA and Public Records Act
ran on parallel tracks but were separate statutory
regimes, Public Records Act was codified in
different chapter of state code than FOIA, which
granted citizens only right to enforce provisions
of FOIA chapter, and it was Public Records
Act—not FOIA—that required development of
standard for managing public records, required
legal custodian of public records to follow such
standard, and any violation of such requirements
was violation of Act, not FOIA. S.C. Code Ann.
§§ 30-1-30, 30-1-140, 30-4-100(A).

7] Records &=

The state Freedom of Information Act (FOIA)
grants citizens the right to inspect public records,
copy public records, or receive public records
electronically. S.C. Code Ann. § 30-4-30(A)(1).

[8] Records &=

Attorney representing former county magistrate
did not have civil right to enforce Public Records
Act under “public importance” exception to
standing, where there was no urgent need for
future guidance in case as attorney's claim was
indistinguishable from any other conceivable
case that citizens could bring alleging Public
Records Act violations, and Act delineated
specific means for enforcement such that court
would not find standing in scenario in which
legislature declined to so. S.C. Code Ann. §
30-1-10etseq.; S.C. Code Ann. Regs. 12-503.15.

Appeal From Newberry County, Thomas A. Russo, Circuit
Court Judge

Attorneys and Law Firms
Desa Ballard, Appellant/Respondent, Pro Se.

Boyd B. Nicholson, Jr., and Sarah P. Spruill, of Haynsworth
Sinkler Boyd, P.A., both of Greenville, for Respondent/
Appellant.

Opinion
HEWITT, J.:

*1 This case is about whether there is a private right of action
when public records have been inadvertently destroyed. It
involves two chapters in Title 30 of the South Carolina Code:
Chapter 1 (from here forward, the “Public Records Act”) and
Chapter 4 (the Freedom of Information Act, commonly called
FOIA).

A FOIA request revealed that Newberry County failed to
retain some government emails and text messages. The circuit
court ruled that a private citizen could not bring a civil suit
claiming the failure violated the Public Records Act, but the
court also ruled that failing to retain the records violated
FOIA. We agree there is no civil cause of action for violating
the Public Records Act, but we find the circuit court erred
when it held a public body violates FOIA if it fails to retain
public records.

FACTS

This case arose out of attorney Desa Ballard's representation
of a former part-time chief magistrate in Newberry County.
After the County resolved a legal dispute with a different
magistrate, the County eliminated a stipend for certain
magistrates and began the process of doing away with part-
time magistrate positions.

Ballard filed a FOIA request with the County in December
2014. Among other things, she sought communications to
and from the county administrator pertaining to magistrate
positions over a roughly five year period.

The County had problems collecting all of the potentially
relevant documents. The administrator's computer crashed
in March 2014, months before Ballard's FOIA request, and
the County did not have a central email server, a system for
“backing up” and archiving email messages, or a system for
retaining text messages, which Ballard also requested.
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The parties were ultimately able to narrow the list of things the
County would produce. Still, the County produced roughly
2,000 pages of documents. The County produced all of
the administrator's post-crash emails and several pre-crash
emails that the County recovered from other employees or
through other means. Ballard nevertheless maintained that the
County's production was insufficient and claimed the County
violated FOIA in not retaining all emails and text messages
that were “public records.”

The circuit court split its findings into three sections. First, the
circuit court found the County had “no archiving policy, no
document retention policy, and no FOIA compliance policy
in place” as it related to electronic data. The court further
found the County “had no system in place for backing up or
archiving county emails, no connected email servers, no cloud
storage, [ | no end user back-ups,” and that this violated FOIA.
The court believed a declaratory judgment to this effect was
all the relief it could grant because any information beyond
what the County already produced appeared to have been
inadvertently and irretrievably destroyed.

Second, the circuit court ruled Ballard did not have a private
right of action to sue for the County's alleged violations of
the Public Records Act. The court based its decision on the
absence of a statute creating such a right and the fact that the
Public Records Act explicitly references criminal liability, not
civil liability.

*2 Third and finally, the circuit court found the County
violated FOIA in failing to disclose the “specific purpose” of
several executive sessions held during prior county council
meetings. The court awarded Ballard roughly half of her
attorney's fees based on its view that the case produced a
“split” result.

ISSUES

The County did not appeal the FOIA violation related to
executive sessions and the award of attorney's fees. Thus, all
parties agree these portions of the circuit court's judgment will
stand.

Ballard argues the circuit court erred in holding there is not
a private right of action to sue under the Public Records Act.
She also argues the circuit court erred in failing to award all
of her attorney's fees rather than roughly half of those fees.

The County cross-appeals and argues its failure to retain
emails and text messages does not violate FOIA.

WESTLAW

STANDARD OF REVIEW

This case requires us to construe the Public Records Act and
FOIA. “Determining the proper interpretation of a statute is
a question of law, and this Court reviews questions of law
de novo.” Lambries v. Saluda Cty. Council, 409 S.C. 1, 7,
760 S.E.2d 785, 788 (2014) (quoting Town of Summerville v.
City of N. Charleston, 378 S.C. 107, 110, 662 S.E.2d 40, 41
(2008)).

PUBLIC RECORDS ACT

The Public Records Act consists of sections 30-1-10 through
-180 of the South Carolina Code. Among other things,
it defines a “public body,” identifies the legal custodian
of public records, and explains that the Department of
Archives and History is responsible for establishing efficient
and economical ‘“standards, procedures, techniques, and
schedules” for public bodies to manage the ocean of
information they produce. S.C. Code Ann. §§ 30-1-10(B),
-20, & -80 (2007).

[1] [2] The Public Records Act also contains enforcement
mechanisms. It is a crime to unlawfully remove, deface, or
destroy a public record. See S.C. Code Ann § 30-1-30 (2007).
It is also a crime for a public official to refuse or willfully
neglect to perform any of his or her statutory duties. See
S.C. Code Ann. § 30-1-140 (2007). If someone refuses to
surrender a public record to the record's legal custodian or
to the Department of Archives, that is a separate crime, and
the act empowers certain individuals to bring a civil action
for the record's surrender. See S.C. Code Ann. § 30-1-50
(2007). Critically, nothing in the Public Records Act grants
any interested party, however well-intentioned, the right to
enforce the act by bringing a civil action.

Bl 4]
no implied civil right to enforce these statutes. A bellwether
case on implied causes of action is Whitworth v. Fast Fare
Markets of South Carolina, Inc., which explains “the general
rule [ ] that a statute which does not purport to establish a
civil liability, but merely makes [a] provision to secure the
safety or welfare of the public as an entity is not subject to a
construction establishing a civil liability.” 289 S.C. 418, 420,
338 S.E.2d 155, 156 (1985) (quoting 73 Am. Jur. 2d, Statutes
§ 432 (1974)). A private right of action will “be implied only if
the legislation was enacted for the special benefit of a private
party.” Doe v. Marion, 373 S.C. 390, 397, 645 S.E.2d 245,
248 (2007).

[5] We agree with the circuit court that there is also
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No one appears to dispute that the Public Records Act was
not enacted for anyone's particular benefit. There is also a
virtually unbroken string of precedents refusing to recognize
implied rights of action in statutes that—Iike the Public
Records Act—describe the government's basic structure and

operation. !

*3 If we were to recognize a general right to seek a
declaratory judgment that the Public Records Act has been
violated, we would be creating something the General
Assembly did not create and might not create if it considered
the issue. We are not at liberty to add to the statutory law or
subtract from it.

FOIA VIOLATION
[6] FOIA is the nub of this appeal. As Ballard sees it, FOIA

allows her to bring a declaratory judgment and enforce the
Public Records Act. Building on that premise, she argues
there was no “split” result in this case. She says her singular
claim that the County was not properly preserving public
records fully succeeded and she should consequently be
awarded all of her attorney's fees rather than half.

From the County's perspective, the inadvertent destruction of
public records is a violation of the Public Records Act, not
of FOIA. The County does not object to the amount of fees
the circuit court awarded, but argues no additional fees are
appropriate.

[7]1 There is no denying these statutory regimes are related to
each other. The Public Records Act imports from FOIA the
definition of “public record.” § 30-1-10(A). Public records
are a large part of how FOIA furthers its announced purpose:
to ensure “that public business be performed in an open and
public manner[.]” S.C. Code. Ann. § 30-4-15 (2007). To that
end, FOIA grants citizens the right to inspect public records,
copy public records, or receive public records electronically.
S.C. Code Ann. § 30-4-30(A)(1) (Supp. 2019). Certain
records are exempt from disclosure, but that does not diminish
the point. There is little value in the right to inspect public
records if there are no public records for citizens to inspect.

This issue presents a difficult question. It is possible to frame
Ballard's contention in a way that makes an answer in her
favor seem instinctive. It would be natural for a citizen denied
the right to inspect a document that was not retained by
a public body to say the public body has violated FOIA.

That person might make the argument by pointing out that
FOIA's definition of a public record is breathtakingly broad
—it includes “all” documentary materials, regardless of form,
that are prepared or retained by a public body, and that FOIA
itself grants citizens the right to inspect and copy public
records. S.C. Code Ann. §§ 30-4-20(c), -30(A)(1) (2007 &
Supp. 2019).

Even so, we find the County's argument is more faithful
to the statutory text. FOIA and the Public Records Act run
on parallel tracks, but they differ from each other in a key
respect. When read literally, FOIA treats everything a public
body produces as a public record. Perhaps because keeping
everything would be overwhelming, if not impossible, the
Public Records Act acknowledges up front that public bodies
are not expected to retain everything they produce. FOIA
grants citizens the right “to enforce the provisions of this
chapter[.]” S.C. Code Ann. § 30-4-100(A) (Supp. 2019)
(emphasis added). There is no disputing the Public Records
Act is codified in a different chapter.

It is the Public Records Act—not FOIA—that requires the
Department of Archives to develop a program and standards
for public bodies in managing their public records. See
§ 30-1-80. It is the Public Records Act—not FOIA—that
requires the legal custodian of public records to follow that
program. See id. If a public body violates the requirement to
implement a program for archiving and maintaining public
records, it violates the Public Records Act—not FOIA. These
are separate statutory regimes, and the plain text of FOIA's
civil remedy instructs that it is not a tool for enforcing statutes
that are not a part of FOIA.

*4 Ballard points us to Brock v. Town of Mount Pleasant
because in that case, the circuit court declined to find a
violation of the Public Records Act but also enjoined a public
body from deleting and eliminating records in the future. 411
S.C. 106, 767 S.E.2d 203 (Ct. App. 2014). This court said the
trial court in Brock did not err in refusing to address past email
deletions because “the law in this area is ever developing.”
Id. at 122, 767 S.E.2d at 211. The circuit court's injunction
was not appealed, and nothing in this court's opinion remotely
approaches a holding that the Public Records Act contains a
private right of action or that a past violation of that act is also
a violation of FOIA.

We do not overlook Ballard's argument that reversing the
FOIA violation could be viewed as frustrating FOIA's
purpose and government accountability. With utmost respect,
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we disagree. We highly doubt our holding will in any way
encourage public bodies to violate the Public Records Act.
For one, doing so would expose the participating individuals
to criminal liability. See §§ 30-1-20, -50. Concerns
about increased sunlight in government, while undeniably
legitimate, cannot overcome the statutory limitation that a
private right of action under FOIA must be tied to enforcing
FOIA.

We emphasize that the only evidence with support in the
record is that by the time Ballard submitted her FOIA request,
the documents in question did not exist and were not in
the County's possession. Destruction of pertinent documents
covered by a then-pending FOIA request could very well
present a different question.

PUBLIC IMPORTANCE STANDING
[8] Ballard asks to enforce the Public Records Act under

the “public importance” exception to standing if she may not
enforce those statutes through FOIA. Our supreme court has
explained that “[t]he key to the public importance analysis
is whether a resolution is needed for future guidance.” ATC
South, Inc. v. Charleston Cty., 380 S.C. 191, 199, 669 S.E.2d
337, 341 (2008).

We do not see an urgent need for future guidance here.

Nothing distinguishes this case from any other conceivable
case a citizen could bring challenging whether a public body

Footnotes

is following the Public Records Act and its accompanying
regulations. See, e.g., S.C. Code Ann. Regs. 12-503.15
(2011) (specifying a county council's obligations for general
correspondence and “subject files”). Finding standing here
could well invite countless copycat suits filed against public
bodies both large and small. That many of these suits might
be well-intentioned is beside the point. The Public Records
Act delineates specific means of enforcement. We believe it
is best to exercise restraint and refuse to do indirectly what
the General Assembly could have done directly. We will not
recognize a civil right to enforce the act when the General
Assembly did not include such a right in the Code.

CONCLUSION

We affirm the circuit court's finding that there is no private
right of action for a citizen to bring a civil suit against a
public body under the Public Records Act, affirm its award
of attorney's fees, and reverse its judgment that the County
violated FOIA in failing to retain certain emails and text
messages.

AFFIRMED IN PART, REVERSED IN PART.

THOMAS and HILL, JJ., concur.
All Citations

---S.E.2d ----, 2021 WL 116345

1 Kubic v. MERSCORP Holdings, Inc., 416 S.C. 161, 785 S.E.2d 595 (2016); Marion, 373 S.C. 390, 645 S.E.2d 245; Adkins
v. S.C. Dep't of Corr., 360 S.C. 413, 602 S.E.2d 51 (2004); Camp v. Springs Mortg. Corp., 310 S.C. 514, 426 S.E.2d 304
(1993); Citizens for Lee Cty., Inc. v. Lee Cty., 308 S.C. 23, 416 S.E.2d 641 (1992); Dorman v. Aiken Commc'ns, Inc., 303
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KeyCite Yellow Flag - Negative Treatment
Review Allowed by City of Burlington v. Boney Publishers, Inc., N.C.,
December 2, 2004

166 N.C.App. 186
Court of Appeals of North Carolina.

CITY OF BURLINGTON, a
Municipal Corporation, Plaintiff,
V.

BONEY PUBLISHERS, INC., d/b/
a The Alamance News, Defendant.

No. COA03—904.

|
Sept. 7, 2004.

Synopsis

Background: City brought declaratory judgment action
against newspaper publisher, seeking a declaration that it
properly held closed meeting of city council and withheld
the minutes of the meeting from publisher. The Superior
Court entered order approving city's actions, which was
not appealed. Subsequently, the Superior Court, Alamance
County, James C. Spencer, Jr., J., denied publisher's motion
for partial summary judgment, which challenged city's ability
to bring declaratory judgment action, and certified its order
for immediate appeal. Publisher also filed petition for writ of
certiorari, which the Court of Appeals granted.

Holdings: The Court of Appeals, Bryant, J., held that:

[1] Public Records Act did not authorize city to file
declaratory judgment action, and

[2] Open Meetings Act did not authorize city to file
declaratory judgment action.

Reversed.

West Headnotes (5)

[1] Motions @= Form and Requisites of Orders

2]

3]

[4]

An order is “interlocutory” if it is entered during
the pendency of an action and does not dispose
of the case, but requires further action by the
trial court to finally determine the rights of all
the parties involved in the controversy. Rules
Civ.Proc., Rule 54(a), West's N.C.G.S.A. § 1A-
1.

Appeal and Error ¢= Certificate as to
Grounds

A trial court's certification of an order as
immediately appealable under rule governing
appeals from partial judgments is not dispositive
when the order appealed from is interlocutory.
Rules Civ.Proc., Rule 54(b), West's N.C.G.S.A.
§ 1A-1.

Declaratory Judgment ¢= Appeal and Error

Trial court could not certify, as immediately
appealable under rule governing appeals from
partial judgments, its order declaring that city
was not constitutionally or statutorily barred
from bringing a declaratory judgment action
against newspaper publisher to resolve dispute as
to city's compliance with Open Meetings Act and
Public Records Act; order did not resolve any
of the claims or counterclaims presented by the
parties in the declaratory judgment action. West's
N.C.G.S.A. § 132—1 et seq., West's N.C.G.S.A. §
143-318.9 et seq.; Rules Civ.Proc., Rule 54(b),
West's N.C.G.S.A. § 1A-1(a).

Declaratory Judgment ¢= Government or
Officers as Parties

Public Records Act did not authorize city
to file declaratory judgment action against
newspaper publisher to resolve dispute as to
city's compliance with Act; only the person
seeking public records could initiate judicial
action to enforce the request. West's N.C.G.S.A.
§ 132-9(a).

2 Cases that cite this headnote
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[5] Declaratory Judgment <= Government or
Officers as Parties

Municipal Corporations ¢= Rules of
Procedure and Conduct of Business

Open Meetings Act did not authorize city
to file declaratory judgment action against
newspaper publisher to resolve dispute as to
city's compliance with Act at closed meeting
of city council; only the person seeking a
declaration that action of a public body was in
violation of Act was entitled to initiate judicial
action to enforce the request, and permitting city
to bring declaratory judgment action would have
chilling effect on public, thereby eliminating the
protection Act was intended to provide. West's
N.C.G.S.A. §§ 143-318.16, 143-318.16A(a).

1 Cases that cite this headnote

**873 On writ of certiorari to review order filed 20

November 2002 by Judge James C. Spencer, Jr. in Alamance
County Superior Court. Heard in the Court of Appeals 31
March 2004.

Attorneys and Law Firms

City Attorney Robert M. Ward; and Thomas, Ferguson &
Mullins, L.L.P., by Jay H. Ferguson, for plaintiff-appellee.

Everett, Gaskins, Hancock & Stevens, L.L.P., by C. Amanda
Martin, for defendant-appellant.

Opinion
BRYANT, Judge.

*187 Boney Publishers, Inc. d/b/a The Alamance News
(defendant) appeals an order filed 20 November 2002
denying defendant's motion for partial summary judgment
and declaring that the City of Burlington (plaintiff) was
not constitutionally or statutorily barred from bringing a
declaratory judgment action to determine whether the City
was in compliance with North Carolina's open meetings and
public records laws.

On 15 July 2002, the Burlington City Council (Council) met
for a work session. A motion was made pursuant to N.C.

WESTLAW

Gen.Stat. § 143-318.11(a) and approved to hold a closed
session allowing the Council to discuss potential and pending
litigation. Jay Ashley, reporter for The Alamance News, and
another reporter from a different organization left the meeting.
Those remaining in the meeting included Council members,
the city clerk, city attorney Robert Ward, private attorney
Reginald Gillespie (who had been retained to represent the
City in five pending lawsuits discussed during the closed
session), and Alamance County Area Chamber of Commerce
president Sonny Wilburn. Wilburn was present for part of
the closed session in order to advise the Council and the
attorneys on issues of land valuation and marketability, as
these issues related to possible settlement of the pending
lawsuits. The Council met for approximately 90 minutes with
Wilburn present and approximately 15 minutes outside of
Wilburn's presence. Wilburn left the meeting during a break.
During the break, Ashley asked Ward to explain why Wilburn
had been allowed to be present in a meeting called pursuant to
attorney-client privilege. In his response, Ward explained that
outside parties are permitted to participate in closed sessions
when there is a logical reason to **874 include them in the
meeting. Ward said he relied on a guidebook published by the
Institute of Government for his position on the issue.

On 30 July 2002, Tom Boney, publisher of The Alamance
News, attended an open meeting of the Council, where he
voiced his objection to Wilburn's presence in the 15 July
2002 closed session, arguing Wilburn's presence destroyed
the attorney-client privilege and rendered *188 the purpose
of the meeting void. Boney contended that the closed session
was illegal and requested access to the closed session
minutes. Ward responded that the closed session was held in
accordance with state law. Boney was not given a copy of the
minutes of the closed session.

On 14 August 2002, Boney delivered a letter to Ward, the
city manager, the city clerk, and to each Council member.
In his letter, Boney again stated he believed the attorney-
client privilege had been destroyed by Wilburn's presence
and the meeting had been improperly convened pursuant
to N.C. Gen.Stat. § 143-318.11(a)(3). Boney demanded the
closed session minutes and stated his willingness to pursue
legal action to compel the City's compliance. Responding
to Boney's letter, Ward repeated his position that outside
individuals may be included in a closed session if there is a
logical reason for them to be present. Ward did not articulate
what logical reason justified Wilburn's presence, but provided
Boney with citations to two cases: one from South Carolina
and one from Texas in support of his position.
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On 19 August 2002, Boney sent a second letter again
requesting the minutes of the closed session. The following
day (20 August 2002), Boney appeared at another Council
meeting to request access to the closed session minutes. On
21 August 2002, via a letter signed by Ward, the city manager,
and the city clerk, Ward responded that certain individuals had
been requested to attend the closed session, and the presence
of those individuals was essential in order to accomplish the
purposes of the closed session. The letter also stated that
the minutes would be withheld pursuant to N.C. Gen.Stat. §
143-318.10(e), until such time as public inspection would not
frustrate the purpose of the closed session.

On 22 August 2002, the City initiated a declaratory judgment
action against defendant in order to resolve the conflict
between the City and defendant. Defendant counterclaimed.
This matter came for hearing at the 16 September 2002
civil session of Alamance County Superior Court with the
Honorable James C. Spencer, Jr. presiding. The superior court
framed the issue as follows:

Did the presence of a third party at the July 15, 2002 closed
meeting of the Burlington City Council vitiate the asserted
attorney-client privilege § N.C.G.S. 143-318.11(a)(3)} and
thereby result in a violation of the North Carolina Open
Meetings Law?

*189 By order filed 25 September 2002, the superior court
found that Wilburn was an agent of the City; Wilburn was
present at the meeting for the purpose of facilitating the
rendition of legal services; and everyone present understood
the confidential nature of the closed meeting. The court
concluded that the City acted properly in holding the closed
session and in withholding the minutes. Defendant did not
appeal from this ruling nor assign error to any portion of this
order.

Defendant thereafter filed a motion for partial summary
judgment “with respect to the declaratory judgment claim
instituted by the plaintiff.” This matter came for hearing at the
4 November 2002 civil session of Alamance County Superior
Court before Judge Spencer. The court framed the issue as
follows:

Was it constitutionally and statutorily permissible for
the plaintiff, City of Burlington, to initiate a declaratory
judgment action against the defendant, The Alamance
News, seeking a determination of the [Clity's rights and
obligations with respect to a dispute which had arisen

WESTLAW

between the plaintiff and the defendant as to whether the
City was in or out of compliance with the North Carolina
Open Meetings Law and Public Records Law?

By order filed 20 November 2002, the court concluded
**875 or statutory bar to
plaintiff's initiation of a declaratory judgment action seeking

there was no constitutional

a determination of the City's rights and obligations with
respect to whether the City was in compliance with the North
Carolina Open Meetings Law and Public Records Law, and
concluded defendant's motion should be denied. Defendant
filed notice of appeal on 20 December 2002 from the 20
November 2002 order. The superior court granted Rule 54
certification on 21 January 2003. On 16 May 2003, this Court
granted defendant's petition for writ of certiorari to review the
20 November 2002 order.

Interlocutory appeal

[1] A judgment is either interlocutory or a final
determination of the rights of parties. N.C.G.S. § 1A—1, Rule
54(a) (2003); see Veazey v. Durham, 231 N.C. 357, 361—
62, 57 S.E.2d 377, 381 (1950). An order is interlocutory
if it is entered during the pendency of an action and does
not dispose of the case, but requires further action by the
trial court to finally determine the rights of all the parties
involved in the controversy. Veazey, 231 N.C. at 362, 57
S.E.2d at 381. Generally, there *190 is no right to appeal
from an interlocutory order. See N.C.G.S. § 1A—1, Rule 54(b)
(2003). Our courts, however, have recognized two avenues
for appealing interlocutory orders.

[2] Under Rule 54(b), when multiple claims are involved
in an action and the court enters a final judgment that
adjudicates one or more of the claims, such judgment,
although interlocutory in nature, may be appealed if the trial
judge certifies that there is no just reason for delay. N.C.G.S.
§ 1A—1, Rule 54(b); see Hoots v. Pryor, 106 N.C.App. 397,
401, 417 S.E.2d 269, 272 (1992). In this case, the trial
court certified the denial of partial summary judgment as
immediately appealable pursuant to Rule 54(b); however,
such certification is not dispositive when the order appealed
from is interlocutory. First Atl. Mgmt. Corp. v. Dunlea Realty
Co., 131 N.C.App. 242, 247, 507 S.E.2d 56, 60 (1998).

In the instant case, the trial court entered two separate orders.
The first order, filed 25 September 2002, decreed:
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1. The oral motion of the defendant, made at the September
16, 2002 hearing, for defendant's attorneys to be granted
access to the minutes of the July 15, 2002 closed meeting
of the Burlington City Council is DENIED;

2. The July 15, 2002 closed meeting of the Burlington
City Council was, and is declared to have been, held in
compliance with the requirements of the North Carolina
Open Meetings Law;

3. The actions of the City of Burlington in denying, at the
present time, access to the minutes of the July 15, 2002
closed meeting of the Burlington City Council are, and
are declared to be, in compliance with the requirements
of the North Carolina Public Records Law and Open
Meetings Law;

4. The prayer of defendant for injunctive relief arising out
of the conduct of the City of Burlington surrounding
the July 15, 2002 closed meeting of the Burlington City
Council is DENIED;

5. Inasmuch as there are claims in defendant's
Counterclaim not addressed at the September 16,
2002 hearing, the matter is retained for further
proceedings, *191 including any determination
respecting costs and attorney fees.

(emphasis added). Defendant did not appeal from this order.

Concerning the 20 November 2002 order from which
defendant did appeal, the only issue before the superior court
was whether:

it [was] constitutionally and statutorily permissible for
the plaintiff, City of Burlington, to initiate a declaratory
judgment action against the defendant, The Alamance
News, seeking a determination of the [Clity's rights and
obligations with respect to a dispute which had arisen
between the plaintiff and the defendant as to whether the
City was in or out of compliance with the North Carolina
Open Meetings Law and Public Records Law?

[3] Our review of the complaint and counterclaims reveal
that the 20 November 2002 order was not a final judgment
as to any of the claims or counterclaims presented **876 by
the parties. Therefore, Rule 54 certification was not properly
granted as to the 20 November 2002 order. However, on 16
May 2003, this Court granted defendant's subsequent petition
for writ of certiorari to review the 20 November 2002 order.

The issue on appeal is whether the Public Records Act and
Open Meetings Act were designed to allow a government
entity to file for declaratory judgment.

Public Records Act

[4] In McCormick v. Hanson Aggregates Southeast, Inc.,

164N.C.App. 459, 596 S.E.2d 431 (2004),1 this Court
addressed the issue of whether a governmental entity could
file a declaratory action. McCormick, 164N.C.App. at ,
596 S.E.2d at 434 (quoting N.C.G.S. § 132-9(a) (2003)) (“
‘[a]lny person who is denied access to public records for

purposes of inspection and examination, or who is denied
copies of public records, may apply to the appropriate division
of the General Court of Justice for an order compelling
disclosure or copying’ ”’). The McCormick Court concluded:

The North Carolina Public Records Act clearly gives the
public a right to access records compiled by government
agencies. See News and Observer Publ'g Co. v. Poole, 330
N.C. 465, 475,412 S.E.2d 7, 13 (1992) (*“ “the legislature
intended to provide that, as *192 a general rule, the
public would have liberal access to public records' )
(quoting News and Observer v. State, 312 N.C. 276, 281,
322 S.E.2d 133, 137 (1984)); N.C.G.S. § 132-1(b) (2003)
(the public records compiled by the agencies of North
Carolina government “are the property of the people”).
“The Public Records Act permits public access to all public
records in an agency's possession ‘unless either the agency
or the record is specifically exempted from the statute's
mandate.” ” Gannett Pacific Corp. v. N.C. State Bureau
of Investigation, 164N.C.App. 154, ——, 595 S.E.2d 162,
164, 2004 N.C.App. LEXIS 693, at *3—4 (2004) (citing
Times—News Publishing Co. v. State, 124 N.C.App. 175,
177, 476 S.E.2d 450, 452 (1996)). Further, the Public
Records Act does not appear to allow a government entity
to bring a declaratory judgment action; only the person
making the public records request is entitled to initiate
judicial action to seek enforcement of its request.

McCormick, 164 N.C.App. at , 596 S.E.2d at 434.
The McCormick Court held, “based on the Public Records
Act and the policy consideration for disclosure under the

act ... the use of a declaratory judgment action in the
instant case was improper.” McCormick, 164 N.C.App.
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at

, 596 S.E.2d at 434. Likewise, we hold use of a
declaratory judgment action under the Public Records Act
was improper in the instant case.

Open Meetings Act

Generally, “[i]t is the policy of this State, as announced by the
General Assembly, to conduct the public's business in public.”
Boney v. Burlington City Council, 151 N.C.App. 651, 657-58,
566 S.E.2d 701, 705-06 (2002) (“The purpose of the Open
Meetings Law is ‘to promote openness in the daily workings
of public bodies.” ” (citation omitted)); N.C.G.S. § 143—
318.9 (2003) ( “Whereas the public bodies that administer
the legislative, policy-making, quasi-judicial, administrative,
and advisory functions of North Carolina and its political
subdivisions exist solely to conduct the people's business,
it is the public policy of North Carolina that the hearings,
deliberations, and actions of these bodies be conducted

openly.”).

Under certain circumstances, a public body may hold a closed
meeting, N.C.G.S. § 143-318.11 (2003); however, the body
is required to “keep a general account of the closed session
so that a person not in attendance would have a reasonable
understanding of what transpired,” N.C.G.S. § 143-318.10(¢e)
(2003). “Such minutes and *193 accounts shall be public
records within the meaning of the Public Records Law, G.S.
1321 et seq.; provided, however, that minutes or an account
of a closed session conducted in compliance with G.S. 143—
318.11 may be withheld from public **877 inspection so
long as public inspection would frustrate the purpose of a
closed session.” N.C.G.S. § 143-318.10(e) (2003).

[S]  Uniform with the Public Records Act, the Open
Meetings Act does not appear to allow a government entity
to bring a declaratory judgment action; only a person seeking
a declaration that an action of a public body was in violation
of the Open Meetings Act is entitled to initiate judicial action
to seek enforcement of its request. See N.C.G.S. § 143—
318.16 (2003) (“Any person may bring an action in the
appropriate division of the General Court of Justice seeking
such an injunction; and the plaintiff need not allege or prove
special damage different from that suffered by the public at
large.”); N.C.G.S. § 143-318.16A(a) (2003) (“Any person

Footnotes

may institute a suit in the superior court requesting the entry
of a judgment declaring that any action of a public body
was taken, considered, discussed, or deliberated in violation
of this Article.... Any person may seek such a declaratory
judgment, and the plaintiff need not allege or prove special
damage different from that suffered by the public at large.”);
Eggimann v. Wake County Bd. of Educ., 22 N.C.App. 459,
463,206 S.E.2d 754, 757 (1974) (stating that the “provisions
of former G.S. 143-318.6 [now G.S. § 143-318.16] were
intended to apply only to a situation where a citizen has been
refused access to a meeting required to be open”).

Likewise, the same consideration we noted in our opinion
in McCormick as to the propriety of a government agency
bringing a declaratory judgment action as to public records,
applies in the instant case to a government agency bringing a
declaratory judgment action as to open meetings. Allowing a
governmental agency to bring a declaratory judgment action
against someone who has not initiated litigation will have
a chilling effect on the public, in essence eliminating the
protection offered them under the statute by requiring them
“ ‘to defend civil actions they otherwise might not have
commenced, ... thus frustrating the Legislature's purpose of
furthering the fundamental right of every person ... to have
prompt access to information in the possession of public
agencies.” ” McCormick, 164 N.C.App. at , 596 S.E.2d
at 434 (2004) (quoting Filarsky v. Superior Court, 28 Cal.4th
419,423,121 Cal.Rptr.2d 844, 845,49 P.3d 194, 195 (2002)).

*194 Based on the purpose of promoting “ ‘openness in
the daily workings of public bodies,” ”” Boney, 151 N.C.App.
at 658, 566 S.E.2d at 706 (citation omitted), and the policy
consideration for disclosure under the act, it was error for the
trial court to allow a public body to file a declaratory judgment
action in the instant case.

Reversed.

Judges McCULLOUGH and ELMORE concur.

All Citations

166 N.C.App. 186, 600 S.E.2d 872, 33 Media L. Rep. 1370

1 Plaintiff's motion for a temporary stay was allowed by our Supreme Court on 21 June 2004.
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SUMMARY

An individual requested that a city disclose certain documents
pursuant to the California Public Records Act (Gov. Code,
§ 6250 et seq.). The city refused to disclose the requested
documents, and the individual stated his intent to file a judicial
proceeding under the act to compel disclosure. Before he
initiated such a proceeding, however, the city filed its own
declaratory relief action pursuant to Code Civ. Proc., § 1060,
seeking a declaration that the city was not required to disclose
the records sought. The trial court entered a minute order
concluding that the documents requested were not subject
to disclosure as a matter of law. (Superior Court of Los
Angeles County, No. YC034873, Jean E. Matusinka, Judge.)
The Court of Appeal, Second Dist., Div. Three, No. B139018,
denied the individual's petition for a writ of mandate.

The Supreme Court reversed with directions to vacate the
Court of Appeal's decision denying the petition and to issue a
writ of mandate compelling the trial court to vacate its order
granting declaratory relief and to enter an order sustaining the
individual's demurrer to the complaint. The court held that
the trial court abused its discretion by granting declaratory
relief in the action filed by the city pursuant to Code Civ.
Proc., § 1060, solely for the purpose of ascertaining the city's
obligation to disclose the records to the individual. The trial
court should have sustained the individual's demurrer to the
complaint on the grounds that (1) Gov. Code, §§ 6258 and
6259, set forth the exclusive means under these circumstances

WESTLAW

for litigating the question whether the requested records must
be disclosed, (2) litigation of the matter pursuant to those
provisions was the more appropriate procedure for granting
effective relief, and (3) those provisions did not authorize the
city to initiate a judicial proceeding to determine its obligation
to disclose public records that had been requested pursuant to
the act. (Opinion by George, C. J., expressing the unanimous
view of the court.) *420

HEADNOTES

Classified to California Digest of Official Reports

(1)

Records and Recording Laws § 12.5--Inspection of Public
Records-- California Public Records Act--Purpose.

The California Public Records Act (Gov. Code, § 6250 et
seq.) was modeled on the federal Freedom of Information
Act and was enacted for the purpose of increasing freedom
of information by giving members of the public access to
information in the possession of public agencies.

2

Records and Recording Laws § 16--Inspection of Public
Records-- Procedure--Actions; Review--California Public
Records Act.

The purpose of the provision in the California Public Records
Act (Gov. Code, § 6250 et seq.) limiting appellate review of
the trial court's order to a petition for an extraordinary writ
(Gov. Code, § 6259, subd. (¢)) is to prohibit public agencies
from delaying the disclosure of public records by appealing
a trial court's decision and using continuances in order to
frustrate the intent of the act. The legislative objective was
to expedite the process and make the appellate remedy more
effective.

3)

Records and Recording Laws § 16--Inspection of Public
Records-- Procedure--Actions--Attorney Fees.

An award of costs and attorney fees pursuant to the California
Public Records Act (Gov. Code, § 6250 et seq.) is mandatory
if the plaintiff prevails. On the other hand, if the defendant
public agency prevails, the court lacks legal authority to
award costs to the agency-even though the agency would be
entitled to costs in an ordinary action-unless the action is
frivolous.

4)
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Records and Recording Laws §
Public Records--
Public Records Act--Ordinary Declaratory Relief Action--

16--Inspection  of
Procedure--Actions--Under California

Distinctions.
There are at least four important distinctions between
proceedings arising under the California Public Records Act
(Gov. Code, § 6250 et seq.) and ordinary declaratory relief
actions. First, under the act, only a person seeking disclosure-
not the public agency in possession of the records-may seek
a judicial declaration regarding the agency's obligation to
disclose a document. In an ordinary declaratory relief action,
however, either party to a controversy may initiate the action.
Second, in a proceeding under the act, the court must schedule
the filing of responsive pleadings and hearings in order to
reach a decision as soon as possible. Such a requirement is not
imposed upon courts in an ordinary declaratory relief action.
Third, if a person initiates a proceeding under the act, he or she
must be awarded attorney fees and costs if he or she prevails,
*421 and the defendant public agency cannot recover fees
or costs unless the proceeding is frivolous. In contrast, in
a declaratory relief action, a member of the public seeking
disclosure cannot recover attorney fees if he or she prevails,
and a prevailing public agency may recover costs even if the
individual's request for disclosure is not frivolous. Fourth,
appellate review of the superior court's ruling in a proceeding
under the act must be by a petition for a writ of mandate
filed no more than 40 days after notice of the ruling. A public
agency, however, may appeal from a declaratory judgment
requiring disclosure of the records, thus delaying disclosure
for a significant period of time.

(5)

Records and Recording Laws § 16--Inspection of Public
Records-- Procedure--Actions--Under California Public
Records Act--By Public Agency.

Gov. Code, §§ 6258 and 6259, of the California Public
Records Act (Gov. Code, § 6250 et seq.)), do not authorize
a public agency to initiate a proceeding under the act to
determine that agency's obligation to disclose documents
to a member of the public. If the person requesting the
records does not deem it worthwhile to bring a judicial
proceeding to compel disclosure after a public agency has
denied a request for disclosure, no litigation will occur and the
records will not be disclosed. Even if the request implicates
important, unresolved legal questions, such questions are
not ripe for adjudication unless and until a person files a
judicial proceeding pursuant to Gov. Code, § 6258, that
would require the resolution of these questions. In enacting
Gov. Code, §§ 6258 and 6259, the Legislature specified

WESTLAW

the exclusive procedure in these circumstances for litigating
disputes regarding a person's right to obtain disclosure of
public records under the act, and a superior court abuses its
discretion in bypassing this statutory procedure and granting
declaratory relief in an action initiated by a public agency
pursuant to Code Civ. Proc., § 1060.

(6)

Declaratory Relief § 8--Jurisdiction and Discretion of Trial
Courts.

The trial court may refuse to grant declaratory relief in any
case where its declaration or determination is not necessary
or proper at the time under all the circumstances (Code Civ.
Proc., § 1061). The trial court's decision to entertain an action
for declaratory relief is reviewable for abuse of discretion.
The mere circumstance that another remedy is available is
an insufficient ground for refusing declaratory relief, and
doubts regarding the propriety of an action for declaratory
relief pursuant to Code Civ. Proc., § 1060, generally are
resolved in favor of granting relief. Even if the trial court
possesses subject matter jurisdiction in a declaratory relief
action, however, the court properly may refuse to grant relief
where an appropriate procedure has been *422 provided by
special statute and the court believes that more effective relief
can and should be obtained through that procedure.

[See 5 Witkin, Cal. Procedure (4th ed. 1997) Pleading, §§ 822,
824.]

(7

Records and Recording Laws § 16--Inspection of Public
Records-- Procedure--Actions--Under California Public
Records Act--By Public Agency.

The trial court abused its discretion by granting declaratory
relief in an action filed by the city pursuant to Code Civ.
Proc., § 1060, solely for the purpose of ascertaining the
city's obligation to disclose records to an individual, after the
city denied his request under the California Public Records
Act (Gov. Code, § 6250 et seq.). The court should have
sustained the individual's demurrer to the complaint on the
grounds that (1) Gov. Code, §§ 6258 and 6259, set forth the
exclusive means under these circumstances for litigating the
question whether the requested records must be disclosed,
(2) litigation of the matter pursuant to those provisions was
the more appropriate procedure for granting effective relief,
and (3) those provisions did not authorize the city to initiate
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a judicial proceeding to determine its obligation to disclose
public records that had been requested pursuant to the act.

[See 2 Witkin, Cal. Evidence (4th ed. 2000) Witnesses, §§
286, 287; West's Key Number Digest, Records g= 63.]
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GEORGE, C. J.

Petitioner Steve A. Filarsky requested that real party in
interest City of Manhattan Beach (the city) disclose certain
documents pursuant to the California Public Records Act
(Gov. Code, § 6250 et seq.) (hereafter referred to as

the CPRA or the Act).1 The city refused to disclose the
requested documents, and petitioner stated his intent to file a
judicial proceeding under section 6258 of the Act to compel
disclosure. Before petitioner initiated such a proceeding,
however, the city filed its own declaratory relief action
pursuant to Code of Civil Procedure section 1060, seeking
a declaration that the city was not required to disclose the
records sought by petitioner. The city prevailed in that action,
and the Court of Appeal denied petitioner's request for a writ
of mandate to overturn the trial court's order declaring that the
city was not required to disclose the documents. The Court
of Appeal also held that the city properly could initiate a
declaratory relief action pursuant to Code of Civil Procedure
section 1060 to ascertain its obligation to disclose documents
requested pursuant to the Act, even though petitioner had
not commenced any litigation regarding his request for
disclosure.

We granted review to decide whether a superior court properly
may grant declaratory relief in an action initiated by a public
agency solely to determine the agency's obligation to disclose
documents to a member of the public after the agency has
denied the person's request under the Act. As we shall explain,
we conclude that the Legislature set forth in Government

Code sections 6258 and 6259 the exclusive procedure for
litigating the issue of a public agency's obligation to disclose
records to a member of the public in these circumstances,
and these provisions do not authorize a public agency in
possession of the records to seek a judicial determination
regarding its duty of disclosure.

Permitting a public agency to circumvent the established
special statutory procedure by filing an ordinary declaratory
relief action against a person who has not yet initiated
litigation would eliminate statutory protections and incentives
for members of the public in seeking disclosure of public
records, require them to defend civil actions they otherwise
might not have commenced, and discourage them from
requesting records pursuant to the Act, thus frustrating the
Legislature's purpose of furthering the fundamental right of
every person in this state to have prompt access to information
in the possession of public agencies. Therefore, we also
conclude that the superior court abused its discretion in
granting declaratory relief in the action initiated by the city
pursuant to Code of Civil Procedure section 1060, and that
*424 the court instead should have sustained petitioner's
demurrer to the city's complaint. Accordingly, the judgment
of the Court of Appeal is reversed.

|

In several letters sent to the city, petitioner, an attorney,
sought disclosure of records related to the city's hiring of
a police captain. After the city attorney denied his request
for disclosure, petitioner wrote to the city: “I find your
response most perplexing and am offering the City one
more opportunity to provide the information requested before
I seek court intervention.” Petitioner's letter concluded:
“Government Code section 6258 provides that any person
may institute proceedings for injunctive or declaratory relief
to enforce the right to inspect or receive a copy of any public
record. A prevailing plaintiff in litigation filed pursuant to the
Public Records Act is entitled to recover costs and reasonable
attorneys fees [.] Government Code section 6259(d).”

In response, the city agreed to disclose only a small portion
of the records requested by petitioner. The city also stated
in a letter dated April 26, 1999: “You have indicated your
intent to pursue this matter in court. We would certainly
welcome the guidance of the court and may initiate that
process ourselves.” Indeed, that same day, the city filed
its complaint for declaratory relief pursuant to Code of
Civil Procedure section 1060. The complaint alleged that
petitioner “has clearly indicated ... his intent to file a legal
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action against the [c]ity if all the documents requested are
not delivered to him.” It further alleged that an actual
controversy had arisen, because petitioner contended that he
was entitled to disclosure of the records under the Act and
the city disputed that contention. The complaint stated that
the “[c]ity desires a judicial determination of its rights and
duties under Government Code section 6250 et seq.... and a
declaration as to whether or not [the city] has an obligation
to provide [petitioner] with the records he has requested ....
[1] A judicial declaration is necessary and appropriate in that
declaratory relief is the designated form of action under the
Public Records Act as set forth in Government Code section
6258, [petitioner] claims an immediate right to the records
demanded, important privacy and confidentiality rights of
the affected employee are involved and the respective rights
and duties of [petitioner] and [the city] cannot otherwise
be determined.” (Italics added.) The complaint requested a
declaration that the city had no legal duty to provide the
documents to petitioner, and also sought costs and attorney
fees.

In response to a letter from petitioner requesting that the
city dismiss its action, the city wrote that the declaratory
relief action was “an accommodation” of petitioner's desire
to litigate the matter. The city's letter stated: “If *425 we
are incorrect and you do not wish the matter to be litigated
please so state in writing and we will promptly dismiss the
case. However, if it is your desire to have this action dismissed
so you can simply file a new action to litigate the same issues
we will not do so.”

Petitioner demurred to the city's complaint. He contended
that the complaint failed to state a cause of action and that
the trial court lacked jurisdiction, because a declaratory relief
action pursuant to Code of Civil Procedure section 1060
could not be utilized to determine the validity of a request
for public records. Petitioner's demurrer to the complaint was
overruled, and the matter was submitted on the trial briefs
of the parties. The court entered a minute order concluding
that the documents requested by petitioner were not subject to
disclosure as a matter of law. The notice of the order, prepared
by the city, stated: “[A] final order granting declaratory relief
in favor of [the city] in the above-captioned action was
entered on January 25, 2000.” As far as the record and the
briefing indicate, the trial court did not award costs or attorney
fees, and no judgment has been entered.

Petitioner filed a petition for writ of mandate pursuant to
a provision in the Act stating that any order of the court

supporting the decision of a public official refusing disclosure
is not a final judgment or order within the meaning of Code
of Civil Procedure section 904.1, from which an appeal may
be taken, but that such an order immediately is reviewable
by a petition for the issuance of an extraordinary writ. (Gov.
Code, § 6259, subd. (¢).) After issuing an order to show cause,
the Court of Appeal determined that the city properly had
brought its declaratory relief action pursuant to Code of Civil
Procedure section 1060, and that the records were not subject
to disclosure. Petitioner sought review of both conclusions.

We granted review but limited the issues to be briefed and
argued in this court to the question whether a public agency is
authorized to commence a declaratory relief action pursuant
to Code of Civil Procedure section 1060 to determine its
obligation to comply with a request by a member of the
public that the agency disclose documents alleged to be public
records, and whether the superior court properly may grant
declaratory relief to a public agency in such an action.

1T

(1) The CPRA was modeled on the federal Freedom of
Information Act (FOIA) ( 5 U.S.C. § 552 et seq.) and was
enacted for the purpose of increasing freedom of information
by giving members of the public access to information in
the possession of public agencies. ( *426 CBS, Inc. v. Block
(1986) 42 Cal.3d 646, 651 [230 Cal.Rptr. 362, 725 P.2d
470].) The Legislature has declared that such “access to
information concerning the conduct of the people's business
is a fundamental and necessary right of every person in this
state.” (Gov. Code, § 6250.)

A state or local agency, upon receiving a request by any
person for a copy of public records, generally must determine
within 10 days whether the request seeks public records in
the possession of the agency that are subject to disclosure. (§
6253, subd. (c).) If the agency determines that the requested
records are not subject to disclosure, for example because the
records fall within a statutory exemption (see § 6254), the
agency promptly must notify the person making the request
and provide the reasons for its determination. (§ 6253, subd.

(c).)

The Act sets forth specific procedures for seeking a judicial
determination of a public agency's obligation to disclose
records in the event the agency denies a request by a member
of the public. “Any person may institute proceedings for
injunctive or declarative relief or writ of mandate in any court
of competent jurisdiction to enforce his or her right to inspect
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or to receive a copy of any public record or class of public
records under [the Act].” (§ 6258.) The plain language of
this provision contemplates a declaratory relief proceeding
commenced only by an individual or entity seeking disclosure
of public records, and not by the public agency from which
disclosure is sought.

After a person commences such a proceeding, the court must
set the times for responsive pleadings and for hearings “with
the object of securing a decision ... at the earliest possible
time.” (§ 6258.) If it appears from the plaintiff's verified
petition that “certain public records are being improperly
withheld from a member of the public,” the court must order
the individual withholding the records to disclose them or to
show cause why he or she should not do so. (§ 6259, subd.

(2).)

The court's order either directing disclosure by a public
official or supporting the decision to refuse disclosure “is not
a final judgment or order within the meaning of Section 904.1
of the Code of Civil Procedure from which an appeal may
be taken, but shall be immediately reviewable by petition to
the appellate court for the issuance of an extraordinary writ”
filed within 20 days after service of the notice of entry of the
order, or within an additional 20 days as the trial court may
allow for good cause. (§ 6259, subd. (c).) (2) The purpose
of the provision limiting appellate review of the trial court's
order to a petition for extraordinary writ is to prohibit public
agencies from delaying the disclosure of public records by
appealing a trial *427 court decision and using continuances
in order to frustrate the intent of the Act. (Times Mirror Co.
v. Superior Court (1991) 53 Cal.3d 1325, 1334-1336 [283
Cal.Rptr. 893, 813 P.2d 240].) The legislative objective was
to expedite the process and make the appellate remedy more
effective. (Powers v. City of Richmond (1995) 10 Cal.4th
85, 112 [40 Cal.Rptr.2d 839, 893 P.2d 1160] (plur. opn. of
Kennard, J.), 117-118 (conc. opn. of George, J.).) Indeed,
the Act's provision regarding a public agency's obligation
to act promptly upon receiving a request for disclosure (§
6253, subd. (c)), the provision directing the trial court in
a proceeding under the Act to reach a decision as soon as
possible (§ 6258), and the provision for expedited appellate
review (§ 6259, subd. (c)) all reflect a clear legislative intent
that the determination of the obligation to disclose records
requested from a public agency be made expeditiously.

The Act includes protections and incentives for members of
the public to seek judicial enforcement of their right to inspect
public records subject to disclosure. “The court shall award

court costs and reasonable attorney fees to the plaintiff should
the plaintiff prevail in litigation filed pursuant to this section.
The costs and fees shall be paid by the public agency of
which the public official is a member or employee and shall
not become a personal liability of the public official. If the
court finds that the plaintiff's case is clearly frivolous, it shall
award court costs and reasonable attorney fees to the public
agency.” (§ 6259, subd. (d), italics added.) (3) An award of
costs and attorney fees pursuant to this provision is mandatory
if the plaintiff prevails. (Belth v. Garamendi (1991) 232
Cal.App.3d 896, 899-900 [283 Cal.Rptr. 829].) On the other
hand, if the defendant public agency prevails, the court lacks
legal authority to award costs to the agency-even though the
agency would be entitled to costs in an ordinary action-unless
the action is frivolous. “Although the City might ordinarily
be entitled to its costs as the party prevailing in the lawsuit
under Code of Civil Procedure section 1032, the Legislature
has provided otherwise in cases brought pursuant to the Act.
In cases brought pursuant to the Act, the Legislature has
expressly limited an award of costs to the public agency to
those actions in which the plaintiff's case is clearly frivolous.
As such, the specific provisions of the Act must prevail over
the more general provision of the Code of Civil Procedure.
[Citations.]” (Rogers v. Superior Court (1993) 19 Cal.App.4th
469, 484 [23 Cal.Rptr.2d 412].)

We subsequently agreed with the Court of Appeal's
interpretation of the statute in Rogers: “This statutory
provision quite clearly addresses the circumstances under
which both a plaintiff and a defendant can obtain an award
of costs (and attorney fees) following a Public Records Act
lawsuit. For the plaintiff, he or she must 'prevail in litigation
filed pursuant to this *428 section.' (Gov. Code, § 6259,
subd. (d).) For a defendant public agency, it must both prevail
and have the trial court conclude the plaintiff's case was
'clearly frivolous.' (/bid.)” (Murillo v. Fleetwood Enterprises,
Inc. (1998) 17 Cal.4th 985, 997 [73 Cal.Rptr.2d 682, 953
P.2d 858], italics omitted.) Thus, unless the plaintiff initiates
litigation pursuant to section 6258 that is clearly frivolous,
the plaintiff is insulated from liability for the public agency's
costs incurred in defending the action.

The foregoing special statutory procedures governing a
judicial proceeding arising under the Act are significantly
different from the procedures applicable in an ordinary action
for declaratory relief pursuant to Code of Civil Procedure
section 1060. Unlike Government Code section 6258, which
limits declaratory relief proceedings to those initiated by
individuals or entities seeking disclosure of public records,
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Code of Civil Procedure section 1060 generally authorizes
governmental agencies to commence any type of declaratory

relief action.’ (Hoyt v. Board of Civil Service Commrs. (1942)
21 Cal.2d 399, 401-404 [132 P.2d 804].) In addition, although
ordinary actions for declaratory relief generally must be set
for trial at the earliest possible date (Code Civ. Proc., §
1062.3), the court is not expressly obligated to schedule
responsive pleadings and hearings in order to facilitate a
prompt decision. Furthermore, in an ordinary declaratory
relief action, the prevailing party is entitled to court costs
(id., § 1032; see Spiva v. Phoenix Indemnity Co. (1959) 167
Cal.App.2d 496, 498 [334 P.2d 614]), but the prevailing party
is not entitled to attorney fees in the absence of a contractual
provision so providing (Spiva v. Phoenix Indemnity Co.,
supra, 167 Cal.App.2d at pp. 498-499). Moreover, a judgment
ordinarily constitutes the final resolution of an action for
declaratory relief pursuant to Code of Civil Procedure section
1060 (see Maguire v. Hibernia S. & L. Soc. (1944) 23 Cal.2d
719, 729-731 [146 P.2d 673, 151 A.L.R. 1062]), and such a
judgment is appealable pursuant to Code of Civil Procedure
section 904.1, subdivision (a)(1).

(4) In sum, there are at least four important distinctions
between proceedings arising under the Act and ordinary
declaratory relief actions. First, under the Act, only a person
seeking disclosure-not the public agency in possession of
the records-may seek a judicial declaration regarding the

*429 agency's obligation to disclose a document. In an
ordinary declaratory relief action, however, either party to a
controversy may initiate the action. Second, in a proceeding
under the Act, the court must schedule the filing of responsive
pleadings and hearings in order to reach a decision as soon as
possible. Such a requirement is not imposed upon courts in an
ordinary declaratory relief action. Third, if a person initiates a
proceeding under the Act, he or she must be awarded attorney
fees and costs if he or she prevails, and the defendant public
agency cannot recover fees or costs unless the proceeding is
frivolous. In contrast, in a declaratory relief action, a member
of the public seeking disclosure cannot recover attorney fees
if he or she prevails, and a prevailing public agency may
recover costs even if the individual's request for disclosure is
not frivolous. Fourth, appellate review of the superior court's
ruling in a proceeding under the Act must be by a petition for
writ of mandate filed no more than 40 days after notice of the
ruling. On the other hand, a public agency may appeal from a
declaratory judgment requiring disclosure of the records, thus
delaying disclosure for a significant period of time.

These distinctions establish that permitting a public agency
to file a preemptive declaratory relief action to determine its
obligation to disclose records to a member of the publi