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STATEMENT OF JURISDICTION 

This Court has jurisdiction over the instant appeal, which is taken from the 

April 4, 2022 Decision of the Court of Common Pleas of Bucks County in the 

matter of County of Bucks v. Brett Sholtis, pursuant to 65 P.S. § 67.1302(a) and 42 

Pa. C.S. § 762(a)(4). 
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DECISION UNDER REVIEW 

Appellant seeks review of an April 4, 2022 Decision of the Bucks County 

Court of Common Pleas, attached hereto as Exhibit A.  The text of the relevant 

Decision is as follows: 

The Final Determination of the OOR is REVERSED. 

      BY THE COURT: 

      DENISE M. BOWMAN 

(FULL DECISION APPENDED AS EXHIBIT A) 
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SCOPE AND STANDARD OF REVIEW 

The standard of review when this Court reviews an order of a Court of 

Common Pleas regarding a public records request is de novo as to legal 

determinations made by the Court of Common Pleas.  See SWB Yankees LLC v. 

Wintermantel, 45 A.3d 1029, 1037 (Pa. 2012).  This Court also reviews whether 

the decision is supported by competent evidence.  Borough of Pottstown v. Suber-

Aponte, 202 A.3d 173, 178 n.8 (Pa. Commw. Ct. 2019) (citation omitted).  The 

scope of review as to legal questions arising from the Court of Common Pleas 

decision is plenary.  See Hearst Television, Inc. v. Norris, 54 A.3d 23, 29 (Pa. 

2012).   
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QUESTIONS INVOLVED 

1.  Did the trial court err as a matter of law in finding that the UOF video is a 

“record of an agency relating to or resulting in a criminal investigation” exempt 

from disclosure under Section 67.708(b)(16)? 

Suggested answer:  Yes. 

2.  Did the trial court err in finding that the UOF video implicates the 

security-related exemptions under Sections 67.708(b)(1), (2), and (3)? 

Suggested answer:  Yes. 

3.  Did the trial court err in its decision that the UOF video should be 

withheld in its entirety rather than released with limited redactions? 

Suggested answer:  Yes.   
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STATEMENT OF THE CASE 

On July 14, 2020, investigative reporter Brett Sholtis submitted a records 

request to the Bucks County Correctional Facility.  R.001a.  The request sought 

disclosure of a video recorded by the facility of a Use-of-Force (“UOF”) incident 

in which corrections officers pepper-sprayed Kimberly Stringer, who was then 

incarcerated at the facility, as she experienced a mental health crisis.  Mr. Sholtis 

sought the record in his role as an investigative journalist with WITF.1  Id.  At 

WITF, Mr. Sholtis had written extensively about families struggling to find 

appropriate care for loved ones with mental illness and, in 2019, he specifically 

profiled Ms. Stringer and efforts to treat her mental illness.2  His reporting helped 

lead to Ms. Stringer’s release from Bucks County Jail and subsequent placement at 

a psychiatric facility.  Mr. Sholtis’s public records request came in the context of 

his overall reporting to inform the public about interactions between the criminal 

 
1  WITF is a non-profit community-based organization licensed by the Federal 

Communications Commission to operate the non-commercial broadcasting frequencies WITF-

TV, WITF-FM and WYPM-FM.  WITF also provides educational services and operates witf.org, 

Pennsylvania Public Radio (a statewide public radio service) and Media Solutions, a production 

services division.  WITF Enterprises, a wholly owned for-profit subsidiary of WITF, operates 

Radio Pennsylvania, a statewide news network for commercial news networks.   

2  Brett Sholtis, ‘She’s breaking down’: Inmates at Bucks County jail decry treatment of 

suicidal woman with severe mental illness, WITF (June 15, 2020), https://perma.cc/4YAN-

ZHWU; Brett Sholtis, Five days after inmates speak out, woman with severe mental illness gets 

moved from Bucks County jail, WITF (June 19, 2020), https://perma.cc/J5GD-BKEB; Brett 

Sholtis, Praying for involuntary commitment: One family struggles to help their bipolar 

daughter, WITF (July 11, 2019), https://perma.cc/G465-3L2E.  

 

https://perma.cc/4YAN-ZHWU
https://perma.cc/4YAN-ZHWU
https://perma.cc/J5GD-BKEB
https://perma.cc/G465-3L2E
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justice system and people with mental illness.  The public interest advanced by his 

reporting was affirmed when Mr. Sholtis’s work was recognized with a Radio 

Television Digital News Association Regional Edward R. Murrow Award.  Reveal 

and Carter Center award Brett Sholtis the Benjamin von Sternenfels Rosenthal 

Grant for Mental Health Investigative Journalism, Reveal News (July 15, 2021), 

https://perma.cc/VT9Y-KX79.  He is also a 2021-2022 Reveal Benjamin von 

Sternenfels Rosenthal Grantee for Mental Health Investigative Journalism with the 

Rosalynn Carter Fellowships for Mental Health Journalism.  Id.  As Mr. Sholtis 

explained in his request to the Office of Open Records (“OOR”), the video in 

question (the “UOF Video”) would further his ongoing reporting about how county 

jails respond to people amidst mental health crises, and thereby better inform the 

public about this important issue.3 

In a letter dated July 23, 2020, a Bucks County Right to Know officer denied 

Mr. Sholtis’s request for the UOF Video.  R.002a.  Mr. Sholtis timely appealed to 

the OOR, and on October 16, 2020, the OOR issued a final determination requiring 

the video’s disclosure.  R.006a.  On November 13, 2020, Bucks County sought 

review of the final determination in the Bucks Court of Common Pleas (the “Trial 

Court”).  R.018a.  At the Trial Court, Judge Denise M. Bowman held an 

 
3  Brett Sholtis, In Pa. county jails, people with mental illness are routinely met with pepper 

spray and stun guns, WITF (Oct. 12, 2022), https://perma.cc/DF56-LE9E.   

https://perma.cc/VT9Y-KX79
https://perma.cc/DF56-LE9E
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evidentiary hearing, reviewed the disputed record in camera, and had the Parties 

submit subsequent briefing.  R.132a, 218a, 219a, 233a.  On April 4, 2022, Judge 

Bowman issued a decision reversing the determination of the OOR, preventing Mr. 

Sholtis and the public from accessing the UOF Video.  Ex. A.  The instant appeal 

followed on May 3, 2022.  R.243a.   

SUMMARY OF THE ARGUMENT 

The OOR’s final determination was correct and the Court of Common Pleas 

erred in reversing the administrative appeal officer’s final determination.  The 

OOR decision reflected the purposes of the Commonwealth’s Right to Know Law 

(“RTKL”), which provides access to exactly this type of information, and allows 

the public to “scrutinize the actions of public officials[] and make public officials 

accountable for their actions.”  ACLU of Pa. v. Pa. State Police, 232 A.3d 654, 656 

(Pa. 2020) (citation omitted).  As the OOR recognized, the RTKL’s exceptions to 

disclosure must be construed narrowly, and case law from this Court and the 

Pennsylvania Supreme Court makes clear that the invoked exceptions are not so 

expansive as to encompass the video at issue here.  But even if they were, the law 

also requires that even where an exception properly applies to part of a record, an 

agency like the Bucks County Jail still must release a redacted version of the 

record.  In holding that the entire UOF Video was exempt from disclosure here, the 

Trial Court made three key legal errors. 
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First, the Trial Court erred in applying the RTKL exemption for criminal 

investigative materials, 65 P.S. § 67.708(b)(16), to the UOF Video.  The 

Pennsylvania Supreme Court has held that law enforcement videos taken as a 

matter of course do not qualify as investigative materials for purposes of that 

exception, and the facts here are nearly indistinguishable from the facts of that 

case.  Pa. State Police v. Grove, 161 A.3d 877, 892 (Pa. 2017).  Routine recording 

that predates—and in fact, never even results in—criminal charges is not criminal 

investigative material for purposes of the RTKL exemption.  The Trial Court’s 

holding to the contrary runs afoul of clear precedent and undermines the legislative 

intent of the RTKL.  This Court could—and should—reverse on that basis. 

Second, the Trial Court erred in alternatively applying three RTKL security-

related exemptions, 65 P.S. §§ 67.708(b)(1)–(3), to the UOF Video.  The Trial 

Court’s acceptance of the County’s conclusory arguments that disclosure of the 

video would jeopardize the safety of the Jail runs counter to other recent RTKL 

case law from this Court holding that an agency must offer more than mere 

speculation or conjecture that disclosure would endanger a facility or its 

operations.  Carey v. Pa. Dep’t of Corr., 61 A.3d 367, 374–75 (Pa. Commw. Ct. 

2013).  Indeed, in light of the testimony elicited at the evidentiary hearing below, 

releasing the video—at least the relevant part of it—would not impact public 

safety, physical security, or personal security at the Jail.   
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And third, even if this Court does not agree with the foregoing points, it 

should still reverse on the basis that the Trial Court erred in deciding the UOF 

Video should be withheld in its entirety rather than disclosed with limited 

redactions.  Not only did the Trial Court commit reversible error by failing to 

release the UOF Video with redactions that the County’s own witness 

acknowledged would mitigate alleged security concerns, it also erred by apparently 

declining to even consider the issue of redaction at all.  Borough of Pottstown v. 

Suber-Aponte, 202 A.3d 173, 184 (Pa. Commw. Ct. 2019).  

Under the circumstances, this Court should reverse and order the release of 

the entire UOF Video per the final determination of the OOR, or, alternatively, 

reverse and order the release of the video with redactions. 

ARGUMENT 

I. In determining that the UOF Video was exempt from disclosure, the 

Trial Court misapplied Section 67.708(b)(16) and Sections 67.708(b)(1)–

(3) of the RTKL. 

The Trial Court misapplied the law by taking an unduly expansive view of 

RTKL exemptions, which runs counter to the purpose of the law and to established 

precedent of this Court and the Pennsylvania Supreme Court.  The Right to Know 

Law, 65 P.S. §§ 67.101–67.3104, is “designed to promote access to official 

government information in order to prohibit secrets, scrutinize the actions of public 

officials, and make public officials accountable for their actions.”  Pa. State Educ. 
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Ass’n v. Commonwealth, Dep’t of Cmty. & Econ. Dev., 148 A.3d 142, 155 (Pa. 

2016).   

As the Pennsylvania Supreme Court has explained, the RTKL “empower[s] 

citizens by affording them access to information concerning the activities of their 

government.”  SWB Yankees LLC v. Wintermantel, 45 A.3d 1029, 1042 (Pa. 2012).  

In light of the RTKL’s transparency goals, the statute must be interpreted to 

provide maximal access to public records.  See Levy v. Senate of Pa., 65 A.3d 361, 

380–81 (Pa. 2013).  The starting point in any RTKL case is that records are 

presumed public.  65 P.S. § 67.305(a).  Agencies bear the burden of proving an 

exemption to full access applies by a preponderance of the evidence.  Id. § 

67.708(a)(1).  

The Trial Court’s expansive view and misapplication of Section 

67.708(b)(16) and Sections 67.708(b)(1)–(3) is inconsistent with the widely 

acknowledged remedial purpose of the RTKL.  Bowling v. Office of Open Records, 

990 A.2d 813, 824 (Pa. Commw. Ct. 2010), aff’d, 75 A.3d 453 (Pa. 2013) (the 

RTKL “is remedial legislation designed to promote access to official government 

information in order to prohibit secrets, scrutinize the actions of public officials, 

and make public officials accountable for their actions”); Pa. State Police v. 

McGill, 83 A.3d 476, 479 (Pa. Commw. Ct. 2014) (en banc); Rendell v. Pa. State 

Ethics Comm’n, 983 A.2d 708, 716 (Pa. 2009) (holding that a liberal construction 
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of the RTKL “aligns with the [statute’s] status as remedial legislation designed to 

promote public trust in government”).  In enacting the RTKL in 2008, the 

legislature sought to increase public access and government transparency across all 

branches of Pennsylvania government.  Levy, 65 A.3d at 368 (the RTKL “replaced 

the Right to Know Act and significantly expanded public access to governmental 

records . . . with the goal of promoting government transparency”).  The Trial 

Court’s expansive view of the Section 67.708(b)(16) and 67.708(b)(1)–(3) 

exemptions therefore runs counter to established legislative intent. 

Records held by agencies subject to the RTKL, like the video at issue in this 

case, are presumed to be public and subject to disclosure unless they fall within a 

clearly outlined exception.  Those exceptions to disclosure are construed narrowly.  

ACLU of Pa., 232 A.3d at 656.  The RTKL is not a confidentiality law, it is a 

public access statute, and the purpose of the law is disclosure, not withholding 

records to forestall embarrassment or bad press for government officials.  Here, a 

proper application of the expansive, remedial nature of the law should result in a 

conclusion that the stated exemptions do not apply. 

A. The RTKL’s criminal investigative exemption does not apply to 

bar release of the UOF Video. 

The criminal investigative exemption does not apply in this case because the 

UOF Video was not made as part of, or even in connection with, a criminal 

investigation.  Section 67.708(b)(16) of the RTKL applies only to “record[s] of an 
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agency relating to or resulting in a criminal investigation, including: . . . (ii) 

[i]nvestigative materials, notes, correspondence, videos and reports.”  65 P.S. § 

67.708(b)(16).  As the Pennsylvania Supreme Court has held, mere review of a 

previously existing record does not transform that record into a “criminal 

investigative” record subject to the exemption, and video footage must be reviewed 

on a case-by-case basis to assess applicability of the exemption.  Grove, 161 A.3d 

at 893–94.  This Court has explicitly recognized that Grove is “[t]he litmus test for 

analyzing the criminal investigation exception,” Bentley v. Allegheny Cnty. Police 

Dep’t, No. 936 C.D. 2020, 2021 WL 2589800, at *4 (Pa. Commw. Ct. June 24, 

2021) (citing Grove), and has actually applied Grove in the correctional context in 

similar circumstances to support release of a video record.  

Crucially, the videos at issue in Grove are virtually identical in nature to the 

UOF Video record at issue in this case.  In Grove, the Pennsylvania Supreme Court 

considered the application of the criminal investigative exemption to dash cam 

videos taken by Pennsylvania state troopers as a matter of course every time they 

undertook a car stop and an officer approached a vehicle.  The Court recognized 

that while of course the events captured in some of those videos might eventually 

lead to a criminal investigation, the criminal investigative exemption did not apply 

because investigation was not the purpose of taking the videos.  This Court itself 

characterized the holding of Grove, correctly, as not automatically exempting law 



 13 

enforcement videos “even when they relate to or result in a criminal 

investigation[,] because their primary purpose is to ‘document troopers’ 

performance of their duties in responding to emergencies.’”  Suber-Aponte, 202 

A.3d at 185 (characterizing Grove, 161 A.3d at 885).  And in that same case, this 

Court confirmed that the Grove holding applies similarly within correctional 

settings.  Id. at 185–86 (discussing Grove in the context of “footage [that] captured 

Requester’s detainment and subsequent processing”). 

The criminal investigation exemption does not apply here for the same 

reasons.  First, as the County and its witnesses acknowledged, the purpose of 

taking the video was exactly that in Grove—performance documentation.  R.140a–

141a, 159a–161a.  Mr. Kratz, the warden of the Jail, testified that he has not seen 

criminal conduct on any video recorded during a UOF incident, including the 

routine recording of UOF in this instance.  R.162a, 166a.  As he testified, the Jail 

routinely reviews UOF videos for performance assessment and for other non-

investigative reasons, whether or not it believes that a criminal incident has taken 

place.  R.159a–161a.  And second, not only does the Bucks County Jail not review 

the videos for investigative purposes generally, the facility administrators did not 

review the footage of the UOF Video sought in this case, either, until and in 

preparation for the instant litigation.  R.188a.   
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Notwithstanding these facts, in testimony and in its briefing, the County 

suggested that Bucks County District Attorney (“DA”) Matthew Weintraub’s mere 

pro forma review of the UOF Video here would exempt it from disclosure despite 

the fact that no criminal charges were filed.  R.004a.  But that argument is 

foreclosed by Grove, because “[t]o hold that a record sought from an agency is 

exempt merely because it was reviewed at some point during an investigation 

conducted by a different agency, would significantly expand the criminal 

investigative exemption beyond our existing precedent.”  Sholtis v. Bucks County, 

No. AP 2020-1317, 2020 WL 6157116, at *5 (Pa. Off. Open Recs. Oct. 16, 2020) 

(citing Grove, 161 A.3d at 892); see also R.012a.  And indeed, even given the 

opportunity to submit new evidence at the Trial Court, the County introduced no 

evidence that it sought or even considered criminal charges in connection with the 

events underlying the video.  R.004a–005a, 165a–167a. 

The Trial Court erred because it turned to other interpretative tools, instead 

of applying Grove and its progeny or even simply giving effect to the intent of the 

RTKL.  In its opinion, the Trial Court consulted the Merriam-Webster’s and 

Black’s Law Dictionaries to interpret terms from the criminal investigative 

exemption’s text, as if no precedent applied at all.  Ex. A at 19.  The Trial Court 

considered definitions it found in those dictionaries to determine that the UOF 

Video was semantically “related to” a criminal investigation.  Id.  In the Trial 
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Court’s eyes, the criminal investigative exemption could apply anywhere a record 

is “connected with . . ., stand[s] in some relation to . . ., pertain[s] to . . ., and . . . 

ha[s] some bearing on [a] criminal investigation.”  Id.  It then applied that 

manufactured standard to its view of an affidavit that the Bucks County DA’s 

office had reviewed the video as part of an “investigation” into the corrections 

officers depicted in the video.  Id. at 19–21.   

As discussed, that reasoning defies the Pennsylvania Supreme Court, this 

Court, and the text and purpose of the RTKL.  It also ignored the requirement that 

courts first turn to the plain text of the RTKL before supplanting the legislature’s 

definitions with their own.  See Bowling v. Office of Open Records, 75 A.3d 453, 

466 (Pa. 2013) (holding that in RTKL cases, “the plain language of each section of 

a statute must be read in conjunction with one another, construed with reference to 

the entire statute . . . [including] the circumstances under which the statute was 

enacted [and] the object to be attained”).  The UOF Video cannot be exempted 

from disclosure “merely because it was reviewed at some point during an 

investigation conducted by a different agency,” Sholtis, 2020 WL 6157116, at *5 

(citing Grove, 161 A.3d at 892); see also R.012a, and there was no need to turn to 

a dictionary to hold otherwise.  This Court must reverse the Trial Court because its 

holding, if allowed to stand, “would significantly expand the criminal investigative 

exemption,” id., ignores cases like Grove and Suber-Aponte, and undercuts the 
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RTKL itself.  Moreover, the Trial Court’s reasoning would specifically incentivize 

law enforcement agencies to conduct pro forma reviews of any video that would 

embarrass them if released, to ensure that the criminal investigation exemption 

would apply to bar release of the video.  Such an interpretation cannot be squared 

with remedial legislation designed to increase transparency and accountability.  

Bowling, 990 A.2d at 824; see also Levy, 65 A.3d at 368.   

B. The RTKL’s security-related exemptions do not apply because 

disclosing the video will not threaten safety or security. 

The RTKL’s security-related exemptions do not apply to the entire video 

because the County and its witnesses introduced no evidence to suggest that 

release of the relevant part of the video would threaten safety or security of the Jail 

or its staff.  To invoke the security-related exemptions in 65 P.S. §§ 67.708(b)(1), 

(2) and (3), an agency must show that the record relates to a law enforcement or 

public safety activity, and that disclosure would be reasonably likely to threaten 

public safety or a public protection activity.  Adams v. Pa. State Police, 51 A.3d 

322 (Pa. Commw. Ct. 2012).  “Reasonably likely” requires “more than 

speculation,” Carey, 61 A.3d at 374–75, and “speculation and conclusory 

statements” that do not explicitly connect the records to specific threats to public 

safety cannot support the exemption, id. at 376.  Applying the public safety 

exemption thus requires concrete, non-speculative harms, and a reasonable, non-

speculative connection of those harms to the potential release of records.  Where, 
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as here, both the alleged harms and the connection to release of the UOF Video are 

speculative and conclusory, the security-related exemption does not apply. 

First, the exemption does not apply because the potential purported harms 

the County Jail asserted lack sufficient specificity.  The County’s argument and its 

evidence in support of the exemption was never more specific than generalized 

assertions that releasing the video would “reveal how prison staff responds to 

certain incidents,” or “reveal measures . . . regarding the custody and control of 

offenders,” or “[r]eveal[] the particulars of security protocols and procedures.”  

R.015a–016a.  These offered harms fall far short of the specificity the law requires 

for the public safety exemption to apply.  Compare Carey, 61 A.3d at 374–76  

(describing as insufficient a conclusory assertion that disclosure of documents 

related even to a specific incarcerated person’s facility transfer would enable 

retaliation and “jeopardize the security of future transfers”), with Pa. State Educ. 

Ass’n ex rel. Wilson v. Commonwealth, 981 A.2d 383 (Pa. Commw. Ct. 2009), 

aff’d, 2 A.3d 558 (Pa. 2010) (holding that clearly articulated safety concerns over 

disclosure of the discrete home addresses of several named public officials met the 

security-related exemption).   

Second, regardless of the specificity of the purported harms, the County 

failed to establish—at all, let alone by a preponderance of the evidence—that the 

purported security harms had a reasonable connection to the video’s release.  This 
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Court very recently rejected application of the public safety exemption to records 

in the correctional context based upon a public agency offering a “cascading 

sequence of events” that starts with release and ends with some hypothetical harm 

to public safety.  York Cnty. v. Coyle, No. 182 C.D. 2020, 2021 WL 3439685, at *9 

(Pa. Commw. Ct. Aug. 6, 2021).  As this Court observed, of course a correctional 

agency can construct a parade of horribles that starts with “a supposed increase” in 

an incarcerated person’s ability to act in a nefarious way, “triggering a security-

related decision by Prison staff, which the inmate might be able to exploit at some 

point in the future.”  Id.  But such a chain of events does not qualify for a security-

related exemption from release under the RTKL.  Id.  The line of causation 

between disclosure and the risk to safety or security must be direct and concrete.  

E.g., Wilson, 981 A.2d 383 (disclosure of public officials’ personal home 

addresses, and the danger of retaliation against those officials at their homes).   

The Trial Court erred here by accepting just such an attenuated chain of 

causation offered by the County.  The Trial Court’s opinion engages in exactly the 

type of speculation rejected by this Court, with the Trial Court opining that 

“anyone who wished to actually study the footage of this particular use of force 

event for some illicit purpose could easily do so . . . to protect themselves from an 

attack . . . [or] as part of a plan to escape[.]”  Ex. A at 25.  The chain of causation 

adopted by the Trial Court thus requires not only release of the record, but a) 
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someone studying the video; b) learning something—not specified—from that 

study; c) subsequently becoming incarcerated at the Bucks County Jail; and d) 

applying that study of correctional tactics to ward off a hypothetical attack from a 

non-specified person, or e) engage in an ill-advised escape as a pre-trial detainee, 

notwithstanding the fact that a pre-trial detainee lacks incentive to escape because 

they have not been convicted of anything.  The Trial Court’s leap from release of 

video of a single UOF incident to a prison break is exactly the unbounded 

speculation that this Court has rejected.   

The error becomes even plainer when considering the evidence that did and 

did not come out in the proceedings.  Neither the County nor the Trial Court’s 

opinion accounts for how release of the video at issue would reveal tactics to 

incarcerated people at the Jail—assuming they could even access the video, which 

is unlikely—any more so than what inmates themselves could learn about such 

tactics through first-hand experience or observation.  R.194a.  Indeed, Warden 

Kratz acknowledged that people at the facility obtain information about their 

surroundings and correctional officer tactics through mere observation and word of 

mouth.  R.179a–181a.  Moreover, neither the County nor the Trial Court’s opinion 

explains how an inmate would gain added insight into “camera layout, 

ingresses/egresses, doors, [and] exits and location of certain areas with respect to 

others” from the UOF Video, which was localized to an incident within an 
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individual cell at the facility.  Ex. A at 25.  Furthermore, neither the County nor the 

Court’s opinion explains how a person detained at the Jail with similar issues as 

Ms. Stringer—that is, someone experiencing a mental health crisis—would be able 

to act with the agency and control necessary to weaponize the knowledge to be 

purportedly gleaned from the UOF Video.  Id. at 21–26.   

Because the County has offered nothing more than a speculative series of 

harms and a speculative, attenuated chain of events by which the release of the 

UOF Video would cause such harms, the security-related exemptions are 

inapplicable.  In applying them anyway, the Court of Common Pleas decision runs 

counter to established precedent and undermines the requirement that RTKL 

exemptions be “narrowly construed.”  Coyle, 2021 WL 3439685, at *9 (citing 

Office of the Governor v. Scolforo, 65 A.3d 1095, 1100 (Pa. Commw. Ct. 2013)).  

This Court must reverse.    

II. Even if any exemption applied, the Court of Common Pleas should have 

ordered release of the UOF Video with limited redactions. 

Even if the Court of Common Pleas correctly determined that one of the 

foregoing exemptions applied to parts of the UOF Video—and it did not—the Trial 

Court further erred by declining to order—or apparently even consider—limited 

release with redactions for exempt material.  The Pennsylvania Supreme Court has 

long required such an analysis, and this Court itself has applied that precedent to 

require redaction and release of responsive video in the correctional context.  
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Suber-Aponte, 202 A.3d at 184.  Considering redactions matters especially when a 

correctional agency invokes the public safety exemption, including when, as here, 

the video in question may contain material on either end that could be easily 

redacted to satisfy any alleged safety concerns.  The RTKL requires a close 

analysis of the record for redaction, and the Trial Court erred by not even engaging 

in that process. 

First, the Pennsylvania Supreme Court has held that even where videos may 

relate to an investigation, the entire video likely does not fall within the invoked 

exemption.  In fact, in the Grove case involving factually similar videos taken by 

law enforcement, the Court held that the visual aspect of a video, without sound, 

generally does not qualify for an exemption at all.  Grove, 161 A.3d at 896.  To be 

clear—the audio aspects of a video do not even necessarily relate to an 

investigation.  Id.  But even if a video record itself relates to an investigation, the 

part of the video record that does is the part “contained in the audio portion of 

witness interviews” as opposed to any visual aspect of the video or indeed, other 

unrelated audio.  Id.  Therefore, if the agency could simply release the video with 

the sound redacted—a comparatively easy task—it is required to do so even where 

an exemption might apply to the sound itself.  Id. 

Second, as to the public safety exemption specifically, the law requires 

redaction.  Even if the Jail here had carried its burden to demonstrate that release 
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would harm public safety in concrete, non-speculative ways—for example, if it had 

shown that release would reveal blind spots or “the layout of the non-public areas” 

of a facility—this Court has made clear that the exemption only applies to the 

limited portions of the footage that pose those risks.  Suber-Aponte, 202 A.3d at 

184.  Even in a correctional video that reveals blind spots at discrete points, “the 

trial court [must] determine which parts of the footage do so, and are thus exempt,” 

while requiring disclosure of the rest of the video.  Id. 

Here, the Trial Court apparently did not even engage in that analysis.  It 

failed to do so despite having reviewed the video in camera, and despite Warden 

Kratz acknowledging in his testimony that the security risks he offered—

speculatively connected to release as they were—were posed by the limited 

portions of the video where officers walked to the cell, rather than the portions of 

the video taken of officers pepper-spraying Ms. Stringer within the cell itself.  

R.175a–179a.  Of course, release of a video, like the one here, taken by a handheld 

camera would not and could not reveal the blind spots of stationary camera 

coverage that a person might be able to infer by receiving videos from all the 

stationary cameras in a facility.  Id.  But the part of the video taken in the cell does 

not even reveal the location of stationary cameras, to say nothing of non-public 

doors or other information.  Id.  Accordingly, even if this Court believes that the 
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criminal investigative or public safety exemptions apply here, the appropriate next 

step is release with redaction rather than withholding the video in its entirety.  

Release with redaction is especially appropriate in light of the nature of the 

video record in question, and the lack of any evidence that such redaction imposes 

a burden.  Indeed, this Court recently observed that the ease of applying redactions 

to video cuts in favor of requiring redactions when necessary.  See Cent. Dauphin 

Sch. Dist. v. Hawkins, 253 A.3d 820, 834 (Pa. Commw. Ct. 2021) (citing Evans v. 

Fed. Bureau of Prisons, 951 F.3d 578 (D.C. Cir. 2020)) (discussing government 

ability to redact).  When government agencies rely on technology to create records 

such as the one here, they have a concomitant duty to understand that technology 

to facilitate public access to the records created.  Allowing agencies to claim they 

cannot use ubiquitous technology to redact from an electronic record would be the 

same as allowing them to claim they cannot figure out how to use a black marker 

to redact content from a paper record.  If the agency is comfortable enough with 

technology to use it to create a record, it must likewise be able to facilitate public 

access in accordance with the law.  If this Court believes that an exemption applies 

to some parts of the video record, it should undertake the review and analysis that 

the Trial Court did not, and it should order redaction and release. 
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CONCLUSION 

For these reasons, Appellant respectfully requests that this Court reverse the 

decision of the Bucks County Court of Common Pleas and affirm the Final 

Determination of the OOR.  Alternatively, Appellant requests that this Court 

conduct an in camera review of the requested record and order disclosure subject 

to limited redaction of any specific information that this Court determines is 

exempt from public disclosure under the RTKL.   
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