
__________________________________________ 
: 

IN RE: SAMANTHA MELAMED    : 
       : COURT OF COMMON PLEAS 
    Appellant  : PHILADELPHIA COURT 

   : TRIAL DIVISION 
v.      : 

       : 
PHILADELPHIA POLICE DEPARTMENT :  December Term 2020 
       : No. 01744 
    Appellee  : 
__________________________________________: 
 

ORDER 
 

AND NOW, this ______day of _________, 2021, upon consideration of Appellee City of 

Philadelphia Police Department’s (PPD) Brief in Opposition to Appeal from Final Determination 

of Office of Open Records in the matter of Melamed v. City of Philadelphia Police Dep’t., AP 

2020-1213, it is hereby ORDERED and DECREED that: 

1. Appellant’s appeal is DENIED; AND 

2. The December 4, 2020 Final Determination of the Office of Open Records is hereby 

UPHELD. 
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BRIEF OF APPELLEE PHILADELPHIA POLICE DEPARTMENT 
 

The Philadelphia Police Department (“PPD”), through its undersigned counsel, 

respectfully submits this brief in opposition to the appeal of the Office of Open Records Final 

Determination in Melamed v. City of Philadelphia Police Dep’t, AP 2020-1213 (Pa. OOR 

December 4, 2020). 

I. MATTER BEFORE THE COURT 
 
Samantha Melamed and the Philadelphia Inquirer (“Appellant”) appealed the December 

4, 2020, Final Determination of the Office of Open Records (“OOR”) in Melamed v. City of 

Philadelphia Police Dep’t, AP 2020-1213, which partially upheld and partially reversed PPD’s 

denial of Appellant’s July 6, 2020 Right-to-Know Request (the “Request”) seeking: 

“Any record that reflects police personnel dismissed in 2020 including the name and rank 
and effective date of dismissal.  Please include all dismissals from Jan. 1, 2020 until the 
date a response is provided.” 
 
For the reasons discussed below, Appellant’s appeal should be denied. 

II. STATEMENT OF JURISDICTION  
 

Jurisdiction is proper pursuant to 65 P.S. § 67.1302(a). 

III. STATEMENT OF QUESTIONS INVOLVED 
 

1. To the extent Appellant’s Request seeks all final actions of dismissal that became 
final in 2020—regardless of the original date of the notice of dismissal—is 
Appellant’s Request moot as Appellant has been provided with records responsive 
to this portion of her Request?   

 
Suggested Answer:  Yes. 
 

2. Did the OOR correctly find that PPD possessed no records of final actions of 
dismissals that were sent in 2020, as records of interim dismissals still in the 
grievance process do not qualify as final actions?  

 
Suggested Answer:  Yes. 
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3. To the extent Appellant’s Request seeks records of dismissal that are not final 
actions of dismissal that were sent in 2020, did the OOR correctly find that these 
records are exempt from disclosure pursuant to Section 708(b)(7)(viii) of the 
RTKL? 

 
Suggested Answer:  Yes. 

 
IV. BRIEF STATEMENT OF FACTS AND PROCEDURAL HISTORY 

On July 6, 2020, PPD received the instant Request from Appellant, pursuant to the 

RTKL.  Appellant’s Request sought: 

“Any record that reflects police personnel dismissed in 2020 including the name and rank 
and effective date of dismissal.  Please include all dismissals from Jan. 1, 2020 until the 
date a response is provided.” 
 

R.R. at BL001.  From March 13, 2020 through and including the date Appellant’s Request was 

submitted, the City was under one or more emergency declarations, and PPD in particular had 

been called upon to respond to both the COVID-19 pandemic and a historic period of civil 

unrest.  R.R. at BL016, BL019, BL021, BL026.  On July 6, 2020, Appellant was notified of the 

City’s emergency declarations and suspension of the RTK deadlines as part of the City’s plan to 

assure the continuity of operations and best meet the needs of the citizens of Philadelphia during 

the period of emergency declarations.  R.R. at BL016-BL019.  On July 24, 2020, PPD received 

Appellant’s appeal from the OOR.  R.R. at BL003.  The OOR granted extensions of the deadline 

for submissions to the appeal until September 10, 2020.  R.R. at BL023-BL025. 

On September 10, 2020, PPD submitted its response to the OOR.  R.R. at BL026-BL040.  

In its response, PPD provided affidavits from Lt. Barry Jacobs, PPD’s Open Records Officer, as 

well as Ms. Rebecca Hartz, the Deputy Director of Mayor’s Office of Labor Relations, asserting 

that PPD possessed no records of final actions of dismissals that were sent in 2020 as records 

related to dismissals still in the grievance process do not qualify as final actions.  Id.   
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The OOR issued its Final Determination on December 4, 2020, denying Appellant’s 

appeal in part and granting it in part.  R.R. at BL052-BL059.  The OOR correctly concluded that 

PPD possessed no records of final actions of dismissals that were sent in 2020 as records related 

to dismissals still in the grievance process do not qualify as final actions.  R.R. at BL055-BL059.  

To the extent Appellant’s Request sought final actions of dismissals that became final in 2020, 

the OOR granted Appellant’s Request and PPD has provided Appellant with a list of all PPD 

dismissals that became final in 2020.  R.R. at BL055-BL059; Exhibit A, Aff. of Lt. Barry Jacobs, 

Open Records Officer, City of Phila. Police Department (Ex. A), ¶ 1 (Jun. 28, 2021); Exhibit B, 

Record Listing Final Actions of Dismissal that Became Final in 2020. 

On December 29, 2020, Appellant appealed the OOR’s Final Determination to the Court 

of Common Pleas of Philadelphia County.   

V. STANDARD OF REVIEW 

 “[U]nder the RTKL the . . . courts [of the Commonwealth] are the ultimate finders of fact 

and . . . are to conduct full de novo reviews of appeals from decisions made by RTKL appeals 

officers [at the OOR].”  Bowling v. Office of Open Records, 2013 WL 4436219, at *18 (Pa. Aug. 

20, 2013).  “[T]he scope of review [for appeals of OOR Final Determinations] must . . . be 

‘broad’ or plenary; indeed, as the [Commonwealth’s] courts serve as fact-finders, it would also 

follow that these courts must be able to expand the record . . . as needed to fulfill their statutory 

function.”  Id. at *20.  Moreover, a court exercising appellate jurisdiction when reviewing an 

OOR Final Determination is “not limited to the rationale offered in the OOR’s written decision.” 

Bowling v. Office of Open Records, 990 A.2d 813, 820 (Pa. Commw. Ct. 2010), affirmed 2013 

WL 4436219 (Pa. Aug. 20, 2013). 
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VI. SUMMARY OF THE ARGUMENT 
 

PPD agrees with the Appellant that final actions of demotion or discharge are public 

records that must be provided pursuant to the RTKL.  As such, PPD has regularly provided 

various requesters—including Appellant—with final actions of demotion and discharge related 

to various PPD officers.  As part of a PPD initiative to provide transparency, the City has 

publicly posted demotion and discharge arbitration opinions between the City and the Fraternal 

Order of Police, Lodge 5 (FOP) since January 1, 2019, including opinions that would be wholly 

and facially exempt from disclosure under the RTKL.12  Exhibit A.  These online records contain 

final actions of demotion and discharge, as well as a wealth of additional detail of disciplinary 

information, thereby exceeding requirements in Section 708(b)(7)(viii) of the RTKL.   

However, the Appellant seeks to improperly expand the definition of a “final action” to 

include disciplinary actions that are still in the grievance process—actions that are by their very 

nature not final.  To determine what constitutes a final action of discharge, PPD turned to the 

analysis performed by the Commonwealth Court who define the term final action, as well as 

applications of that definition to fact patterns identical to the instant appeal, which were 

performed by the OOR.  These analyses performed by the Commonwealth Court and the OOR 

led to the OOR’s logical determination that dismissals subject to further review under labor 

grievance proceedings are not final actions of dismissal, and they could not be considered final 

until the arbitration process is completed.  Like any unresolved litigation or arbitration, when an 

action is pending further proceedings, one cannot consider a snapshot in time of those 

proceedings before their conclusion to be the “final action”—particularly when the proceedings 

 
1 The referenced arbitration opinions are redacted to remove information including, but not limited to, social security 
numbers, payroll numbers, and information that could identify witnesses. 
2 This website is publicly available at: https://www.phila.gov/departments/department-of-labor/grievance-
arbitration-decisions/#fraternal-order-of-police-lodge-5.  
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may completely overturn a dismissal, or even order that parts of the dismissal be held 

confidential.  

As such, the OOR correctly held that records related to dismissals that are still in the 

grievance process do not qualify as final actions pursuant to Section 708(b)(7)(viii) of the RTKL.  

65 P.S. § 67.708(b)(7)(viii).  To the extent Appellant’s underlying Request sought records of 

final actions of dismissal that became final in 2020, Appellant’s Request is moot; PPD has 

provided Appellant with a list of all PPD dismissals that became final in 2020.  Exhibit A; 

Exhibit B. 

VII. ARGUMENT  

Under the RTKL, local agencies are required to provide “public records” in response to 

written requests.  65 P.S. § 67.302(a).  A record in the possession of a Commonwealth agency or 

a local agency shall be presumed to be a “public record”.  65 P.S. § 67.305(a) (emphasis added).  

A record of a local agency is considered public if it “(1) is not exempt under Section 708; (2) is 

not exempt from being disclosed under any other Federal or State law or regulation or judicial 

order or decree; or (3) is not protected by a privilege.”  65 P.S. § 67.102.  The burden of proving 

the existence of privilege rests on the party asserting it, while the burden of proving the 

application of a 708 (b) exception lies with the local agency.  See 65 P.S § 7.708 (a).  The 

Pennsylvania Supreme Court has held that “the objective of the RTKL ‘is to empower citizens 

by affording them access to information concerning the activities of their government[,]’” and 

“recognize[d] a legislative intent to shield numerous categories and subcategories of documents 

from disclosure in order to protect, inter alia, the Commonwealth’s security interests and 

individuals’ privacy rights.”  Levy v. Senate of Pa., 65 A.3d 361, 381-82 (Pa. 2013).  
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In this appeal, (1) Appellant’s Request is moot to the extent it seeks all final actions of 

dismissal that became final in 2020—regardless of the original date of the notice of dismissal—

as PPD has provided Appellant with records responsive to this portion of her Request, and (2) 

the OOR correctly held that PPD possessed no records of final actions of dismissals that were 

sent in 2020 as records related to dismissals still in the grievance process do not qualify as final 

actions. 

A. To the Extent the Request Seeks All Final Actions of Dismissal That Became 
Final in 2020—Regardless of the Original Date of the Notice of Dismissal—
the Request Moot as Appellant Has Been Provided With Records Responsive 
to This Portion of Her Request 

 
 To the extent the Request seeks all final actions of dismissal that became final in 2020— 

regardless of the original date of the notice of dismissal—the Request is moot as Appellant has 

been provided with records responsive to this portion of her Request.  Lt. Jacobs, PPD’s Open 

Records Officer, attests that the attached record lists all PPD officers whose final actions of 

dismissal became final in 2020.  Exhibit A; Exhibit B.  

B. The OOR Correctly Held That PPD Possessed No Records of Final Actions 
of Dismissals That Were Sent in 2020 as Records Related to Dismissals Still 
in the Grievance Process Do Not Qualify as Final Actions 

 
The OOR correctly held that PPD has no records responsive to Appellant’s Request to the 

extent it seeks final actions of discharge, that were sent in 2020, for PPD officers dismissed in 

2020.  It is not a denial of access under the Act if the records are not within the City’s possession 

and the City has no legal obligation to obtain them.  Cf. Jenkins v. Pennsylvania Dep’t of State, 

O.O.R. Dkt. AP 2009-0065 (Pa. O.O.R. April 2, 2009).  The Commonwealth Court has 

repeatedly held that “an agency may satisfy its burden of proof that it does not possess a 

requested record with either an unsworn attestation by the person who searched for the record or 

a sworn affidavit of nonexistence of the record.”  Hodges v. Pa. Dep’t of Health, 29 A.3d 1190, 
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1192 (Pa. Commw. 2011).  The language included in these affidavits that “[i]t is understood that 

this does not mean that additional records do not exist under another spelling, another name, or 

another classification” has been expressly approved by the Commonwealth Court.  As the Court 

explained, “[t]he misfiling or misclassification of records is always a possibility.  An agency is 

only required, however, to search for and provide the records which are requested. . .  It was not 

required to sift through all of its records in order to determine if something under a different 

spelling or classification might possibly relate to [the] request.”  Hodges at 1193.  In the absence 

of any competent evidence that the agency acted in bad faith or that the agency records exist, 

“the averments in [PPD’s] affidavit[] should be accepted as true.”  McGowan v. Pennsylvania 

Dep’t of Envtl. Prot., 103 A.3d 374, 382-83 (Pa. Commw. Ct. 2014). 

Lt. Barry Jacobs, PPD’s Open Records Officer, attests that he searched PPD’s records, or 

caused them to be searched, for final actions of discharge for PPD officers dismissed in 2020.  

R.R. BL037.  Lt. Jacobs attests, “[t]o the best of my knowledge, information, and belief, there 

are no final actions of discharge for PPD officers dismissed in 2020.  Id.  Finally, Lt. Jacobs 

attests that this does not mean that records responsive to the Request to the extent it seeks final 

actions of discharge for PPD officers dismissed in 2020, do not exist under another spelling, 

another name, or under another classification.  Id.  Therefore, because PPD does not have 

records responsive to the Request, the instant appeal should be dismissed and/or denied. 

C. To the Extent Appellant’s Request Seeks Records of Dismissal That are Not 
Final Actions of Dismissal That Were Sent in 2020, These Records are 
Exempt from Disclosure Pursuant to Section 708(b)(7)(viii) of the RTKL 

 
To the extent Appellant’s Request seeks non-final actions of dismissal for PPD officers 

dismissed in 2020, these records are exempt from disclosure pursuant to Section 708(b)(7)(viii) 

of the RTKL.  65 P.S. § 67.708(b)(7)(viii).  Under Section 708(b)(7) of the RTKL, exempt 
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records related to an agency employee include written criticisms of an employee and information 

regarding discipline, demotion, or discharge contained in a personnel file.  However, the “final 

action of an agency that results in demotion or discharge” is explicitly made public by the 

RTKL.  65 P.S. § 67.708(b)(7)(viii).   

The OOR has reasoned that because the RTKL does not define “final action,” it is 

appropriate to look to the Commonwealth Court’s interpretation of this term.  Nolen v. Phila. 

Police Dep’t., OOR Dkt. AP 2017-1039, 2017 PA O.O.R.D. LEXIS 1074; Hofus v. Old Forge 

School District, OOR Dkt. AP 2017-2319, 2018 PA O.O.R.D. WL 852246.  The Commonwealth 

Court has stated that “[a]ccording to Webster’s Third New Collection Dictionary …, the 

definition of final is ‘forming or occurring at the end … or constituting the last element in a 

series, process or procedure[;] and the definition of action is ‘the process of acting or doing … 

[a]n act or deed.”  Silver v. Borough of Wilkinsburg, 58 A.3d 125, 128 (Pa. Commw. Ct. 2012).  

Because of the Commonwealth Court’s definition of ‘final action,’ the OOR has consistently 

held that notices of dismissal, where the dismissals are subject to further review under the 

grievance process, are not final actions of the agency until the arbitration process is complete.  

Hofius v. Old Forge School District, OOR Dkt. AP 2017-2319, 2 (Feb. 9, 2018); Nolen v. Phila. 

Police Dep’t, OOR Dkt. AP 2017-1039, 4 (Jul. 19, 2017). 

Following this reasoning, the OOR has repeatedly held that records related to dismissals 

that are still in a labor grievance process do not qualify as final actions for the purposes of 

Section 708(b)(7)(viii) of the RTKL.  Nolen v. Phila. Police Dep’t., OOR Dkt. AP 2017-1039, 

2017 PA O.O.R.D. LEXIS 1074; Hofus v. Old Forge School District, OOR Dkt. AP 2017-2319, 

2018 PA O.O.R.D. WL 852246.  
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1. Records That are Not “Final” are Exempt From Disclosure Pursuant to 
Section 708(b)(7)(viii) of the RTKL 

 
In the instant case, consistent with the Commonwealth Court interpretation of final action 

and prior OOR holdings, the OOR held that PPD properly exempted records from disclosure that 

do not constitute the final action of an agency resulting in demotion or discharge.  65 P.S. § 

67.708(b)(7)(viii).  Under Section 708(b)(7)(viii) of the RTKL, exempt records related to an 

agency employee include any information regarding discipline, demotion, or discharge contained 

in a personnel file.  65 P.S. § 67.708(b)(7)(viii).  The only record considered public under this 

provision is the “final action” of an agency that results in demotion or discharge.  65 P.S. 

67.708(b)(7)(viii).  The purpose of the Section 708(b)(7) exemption is to protect records relating 

to the “conduct of any individual whose privacy interests may be violated if they are released.”  

Johnson v. Pennsylvania Convention Center Authority, 49 A.3d 920, 924 (Pa. Commw. Ct. 

2012).  The Commonwealth Court has recognized a constitutional right to privacy in an 

individual’s personnel file.  Bangor Area Educ. Ass’n v. Angle, 720 A.2d 198, 201 (Pa. Commw. 

1998) (“[T]he right to privacy is so broad that it applies to the most public of public figures, 

including those in public employment.”).3  The Section 708(b)(7) exemption must be read with 

that broad right of employee privacy in mind.  Additionally, the OOR has specifically held on 

multiple occasions that where dismissals are subject to further review under a grievance process, 

records of those notices of dismissal are not final actions of the agency until the arbitration 

process is complete.  Hofius v. Old Forge School District, OOR Dkt. AP 2017-2319, 2 (Feb. 9, 

2018); Nolen v. Phila. Police Dep’t, OOR Dkt. AP 2017-1039, 4 (Jul. 19, 2017). 

 
3 The Pennsylvania Supreme Court has expressly held that the constitutional right to privacy is still applicable in the 
context of the RTKL.  See Pennsylvania State Educ. Ass’n. v. Commonwealth of Pennsylvania Dep’t. of Cmty. & 
Econ. Dev., Office of Open Records, 50 A.3d 1263 (2016) (recognizing an independent constitutional right to 
privacy arising under the Pennsylvania Constitution). 
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Lt. Jacobs attests that PPD has no responsive records to the extent Appellant’s Request 

seeks final actions of discharge for PPD officers dismissed in 2020.  R.R. at BL037.  Lt. Jacobs 

continues, “[p]er the PPD Collective Bargaining Agreement with the Fraternal Order of Police, 

officers who are dismissed by PPD have the opportunity to arbitrate their dismissal.”  Id.  Lt. 

Jacobs further attests, “[a]ny records PPD maintains of officers dismissed in 2020 are not final 

actions of discharge because no officers that were dismissed by PPD in 2020 have completed the 

arbitration process.  Thus, none of the pending 2020 PPD officer dismissals constitute final 

actions of demotion or discharge.”  Id.  Finally, Lt. Jacobs attests, “[a]s soon as any of the 

officers dismissed by PPD in 2020 complete the arbitration process, if their dismissals are 

upheld, the dismissal would be a final action of discharge and considered public.”  Id. 

Rebecca Hartz, the Deputy Director of the Mayor’s Office of Labor Relations, explains 

the context by which the City properly exempted some notices of dismissal.  R.R. at BL039-

BL040.  Ms. Hartz attests, she has been the Deputy Director of the Mayor’s Office of Labor 

Relations (“MOLR”) since January of 2020, prior to which she was MOLR’s Labor Relations 

Manager.  Id.  Ms. Hartz attests she assists in negotiations for the City with respect to collective 

bargaining, and that MOLR hears employee grievances and is the official custodian of the 

various collective bargaining agreements with the City’s unions.  Id.  As Ms. Hartz further 

attests, the City’s Civil Service members have 30 calendar days to contest their dismissals with 

the Civil Service Commission.  Id.  Per the City’s collective bargaining agreement with the FOP, 

members of the FOP may instead file a grievance with the Police Commissioner.  Id.  If the 

employee files a grievance with the FOP, they may next file a grievance with the Director of 

Labor Relations, and then file for binding arbitration.  Id.  If the employee files for arbitration, 

the decision of the arbitrator is final and binding on all parties.  Id.  Arbitration awards may 
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require the City to expunge the notices of dismissal from the employees’ personnel file.  Id.  

Thus, the OOR correctly held that records of dismissals currently being contested by PPD 

employees through the labor grievance process were not “final” actions of demotion or 

discharge. 

By inclusion of the word “final” in the exemption regarding discharges or dismissals, the 

General Assembly showed its intent to treat records of non-final discharges or dismissals 

differently—such as records relating to dismissals or discharges still at issue in a labor dispute.  

When an employee chooses to dispute dismissal, the underlying dismissal cannot be “final” by 

their nature; the dispute process introduces further review by additional parties, possible 

overturning of the dismissal, and potentially even further action by the City.  Requiring the City 

to release process records of non-final discharges or dismissals contradicts the very language of 

the RTKL itself, and could create additional issues if the final outcome of that dispute includes 

an order for the City to destroy and/or hold dismissal records as confidential.  The General 

Assembly has plainly recognized the unique concerns relating to agency labor issues by 

including RTKL exemptions that are only applicable in that context.  See, e.g., 65 P.S. 

67.708(b)(8).  Likewise, the RTKL has numerous other provisions that protect against the 

disclosure of records which are not considered final but which would not be applicable in these 

unique circumstances.4  Thus the General Assembly explicitly included the word “final” to 

reinforce their intent that only the final action of an agency that results in demotion or discharge 

is public.5  Finally, the OOR has specifically held on multiple occasions that where dismissals 

 
4 See, e.g., 65 P.S. 67.708(b)(9) (exempting draft records); 65 P.S. 67.708(b)(10)(i)(A) (exempting predecisional 
records); 65 P.S. 67.708(b)(12) (exempting notes and working papers); cf. 65 P.S. 67.708(b)(14) (exempting various 
unpublished educational works); 65 P.S. 67.708(b)(21)(i) (exempting draft meeting minutes). 
 
5 The word “final” is also explicitly used in the 708(b)(8)(ii) exemption – another exemption pertaining solely to 
labor issues.  65 P.S. 67.708(b)(8)(ii). 
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are subject to further review under a grievance process, records of those notices of dismissal are 

not final actions of the agency until the arbitration process is complete.  Hofius v. Old Forge 

School District, OOR Dkt. AP 2017-2319, 2 (Feb. 9, 2018); Nolen v. Phila. Police Dep’t, OOR 

Dkt. AP 2017-1039, 4 (Jul. 19, 2017). 

Therefore, the instant appeal should be denied. 

2. Appellant’s Argument That Non-Final Discharge and Dismissal Records 
are “Final” is not Supported by the RTKL or Caselaw    

 
Appellant erroneously cites to Highlands School District v. Rittmeyer, 243 A.3d 755 (Pa. 

Commw. Ct. 2020) (“Highlands”) to support their argument; however in that case, the 

Commonwealth Court holds that non-final demotion/dismissal disciplinary actions are facially 

exempt from disclosure.  Moreover—unlike the Appellant in this case—the requester in 

Highlands did not argue, and the court did not find, that non-final actions should be public 

pursuant to Section 708(b)(7)(viii) of the RTKL. 6  Id.  Rather, the only argument that the 

Highlands requester made on appeal was that the records facially exempt under Section 

708(b)(7)(viii) of the RTKL should be disclosed because of a perceived conflict of laws among 

the RTKL, a school code, and a separate state law; neither the school code nor the separate state 

law in Highlands are at issue in the instant case.  Id.  The Appellant has not argued that the 

RTKL is superseded by any other law or code in the case at issue.  Regardless, after performing a 

conflict of laws analysis, the Commonwealth Court in Highlands still held that the requested 

non-final disciplinary records were fully exempt from disclosure.  Id. at 764.  Highlands does not 

address or analyze whether disciplinary records subject to further review under a labor grievance 

 
6 The Highland court emphasizes that, “[the requester] appears to acknowledge that the requested employees’ names 
fall within the ambit of section 708(b)(7)(viii) of the RTKL.”  Id. at 762.   
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process are final actions for the purposes of Section 708(b)(7)(viii) of the RTKL.  Highlands, 

243 A.3d at 755.  Therefore, the Highlands case does not support Appellant’s argument.   

Appellant’s argument appears to be a basic restatement of Section 708(b)(7)(viii) of the 

RTKL itself; records of final action of demotion or discharge are public.  PPD does not contest 

that a record of a final action of demotion or discharge is public; rather PPD argues that where 

there is a labor dispute in progress, those records are not final actions.  Appellant did not cite any 

case law or authority that supports her argument that pending dismissal records at issue in labor 

grievance disputes are final actions pursuant to Section 708(b)(7)(viii) of the RTKL.  Because of 

the Commonwealth Court’s definition of final action, the OOR has consistently held that notices 

of dismissal, where the dismissals are subject to further review under the grievance process, are 

not final actions of the agency until the arbitration process is complete.  Nolen v. Phila. Police 

Dep’t., OOR Dkt. AP 2017-1039, 2017 PA O.O.R.D. LEXIS 1074; Hofus v. Old Forge School 

District, OOR Dkt. AP 2017-2319, 2018 PA O.O.R.D. WL 852246. 

3. PPD Has Demonstrated Its Commitment to Public Transparency by 
Voluntarily Posting Arbitration Opinions Between the City and the FOP 
Since January 1, 2019 

 
PPD has demonstrated its commitment to transparency by posting arbitration opinions 

between the City and the FOP since January 1, 2019, online for public consumption, including 

demotion and discharge opinions during that time period.  Exhibit A.  This highlights PPD’s 

commitment to providing a full public accounting of final actions of demotion and discharge. 

In fact, PPD voluntarily publicly posts detailed arbitration records that are otherwise 

wholly facially exempt from disclosure pursuant to the RTKL.  Exhibit A. Lt. Jacobs attests that 

the arbitration opinions that the City posts online typically include, but are not limited to: a 

factual background, an evaluation of the arguments made by each party, disciplinary 
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information, information pertaining to internal affairs’ investigation, an opinion of the arbitrator 

(which includes analysis and reasoning), and the award stating whether the grievance is granted 

or denied.  Exhibit A.  These opinions therefore contain significantly more information than 

whether an officer has been demoted or discharged.  Id.  The voluntarily posted arbitration 

opinions between PPD and the FOP from 1/1/2019 through 3/31/2021 include those that did not 

result in discharge or dismissal, thereby further exceeding the RTKL’s guidance of what should 

be public.  Id.  In other words, the posted arbitration opinions contain those that were ultimately 

granted or denied, and they include: detail on demotion, discharge, and reinstatement; 

information on the facts leading up to the arbitration; and reasoning for the decision in the 

arbitration.  Id.  As such, the name, rank, and date of initial dismissal for officers that are initially 

dismissed by PPD are publicly available once the relevant grievance process concludes.  Id. 

Because arbitration could result in reinstatement, records of discipline for those going 

through the labor grievance process are not final until—and cannot be final—until the arbitration 

is completed and an opinion is rendered.  Lt. Jacobs provides examples of officers dismissed by 

PPD and later reinstated pursuant to binding arbitration.  Exhibit A.  Officer Christian Fenico 

was initially discharged on August 15, 2019 and then reinstated as a PPD officer on February 26, 

2021.  Id.  Officer Javier Montanez was initially discharged on May 20, 2020 and reinstated as a 

PPD officer on March 22, 2021.  Id.  Additionally, Officer Montanez’s arbitration opinion 

specifically stated that the City did not have just cause to discharge him and that the City must 

delete all references to his May 20, 2020 discharge in his personnel file.  Id.    Both Officer 

Christian Fenico and Officer Javier Montanez currently work as PPD officers; therefore, their 

initial dismissal notice records cannot be considered “final actions” of discharge since they were 

not ultimately discharged. 
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4. The OOR Correctly Held that PPD is Complying with the RTKL and is 
Not Subverting Public Disclosure of Pending Disciplinary Records 

 
Appellant incorrectly asserts that PPD is using its Collective Bargaining Agreement 

(CBA) with the FOP to evade the requirements of the RTKL.  To make such an argument would 

be to argue that one’s due process right to participate in a civil action is an attempt to evade the 

RTKL.  Nothing in the CBA grievance process prevents records of final actions of demotion or 

discharge from being disclosed; to the contrary, by voluntarily publishing arbitration opinions of 

dismissed and reinstated officers, PPD has gone above and beyond what the RTKL requires.  

Exhibit A.  Appellant appears to fundamentally misunderstand the role of labor unions in due 

process employment issues.  The CBA between the City and the labor union gives police officers 

due process to be provided with final actions regarding dismissal, demotion, or discharge.7   

 Therefore, the instant appeal must be denied. 

IV. CONCLUSION – RELIEF REQUESTED 

For the forgoing reasons, the instant appeal should be denied and the OOR’s Final 

Determination denying Appellant’s Request for final actions of dismissals that were sent in 2020, 

should be upheld. 

      Respectfully submitted, 
 

       
  /s/     Russell T. Crotts 

Russell T. Crotts 
       Deputy City Solicitor  
       City of Philadelphia Law Dept. 

1515 Arch Street, 17th floor 
Philadelphia, PA 19102-1595 

 
Dated:  June 28, 2021 
 

 
7 The full collective bargaining agreement between the City and the FOP is available at: 
https://static1.squarespace.com/static/559fbf2be4b08ef197467542/t/5ab198e988251b8f85cbb1fa/1521588458037/2
010_Master_FOP_Contract_-_Police_booklet.pdf.  This collective bargaining agreement has been extended until the 
time of this appeal.  
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