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August 14, 2020

VIA EMAIL

Todd B. Skelton
Legal Counsel
COVID-19 Unified Command & Economic Recovery Group
State Capitol, First Floor
600 Dr. Martin Luther King, Jr. Blvd.
Nashville, TN 37243
Todd.Skelton@TN.gov

Re : Denial of Public Records Request by Stephen Elliott for 
McKinsey & Co. Contract Deliverables

Dear Mr. Skelton:

I represent FW Publishing, LLC, publisher of the Nashville Scene, Nashville 
Post, and Williamson Home Page, in connection with its reporter Stephen 

public records request to the COVID-19 Unified Command & 
Economic Recovery Group related to the 
McKinsey & Company contract deliverables. Mr. Elliott made 

deliverables associated with contract #66331 with vendor McKinsey and 

request, claiming tha

Unified Command to reconsider its assertion of the deliberative process 
privilege.

As you are aware, the Tennessee Public Records Act constitutes a 
Tennessean v. Electric Power Board

of Nashville, 979 S.W.2d 297, 305 (Tenn. 1998)
construed so as to give the fullest possible public access to public rec
Tenn. Code Ann. § 10-7-505(d).  
in upholding this clear legislative mandate even in the face of serious 

Memphis Pub. Co. v. City of Memphis, 871 
S.W.2d 681, 684 (Tenn. 1994). While the act recognizes several classes of 
documents exempt from disclosure, all other public records must be made 
available upon public request unless state law provides otherwise. Tenn. 
Code Ann. § 10-7-503(a)(2)(A).  The deliberative process privilege is neither 
a statutory nor state law
for the records requested by Mr. Elliott. 

The Tennessee Supreme Court has never recognized the deliberative process 
privilege in Tennessee, let alone as an exception to the TPRA. In fact, the 
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Court has not recognized any purely common law privileges as exceptions to the TPRA.  
See Schneider v. City of Jackson, 226 S.W.3d 332, 341-42 (Tenn. 2007) (discussing that 
the Court had not decided whether a common law privilege could be an exception to the 
TPRA).  In Schneider, the Court rejected 
the law enforcement privilege as an exception to the TPRA.  Id. at 342.  Among the 

Schneider were that the 
precedent supporting its application was largely taken from federal FOIA and related 

policy 
exceptions to the TPRA.  Id. at 342-
law enforcement privilege should be adopted as an exception to the Public Records Act is 

not this Court, 
Id. at 344 (citations omitted).  There is little 

reason to believe that the Tennessee Supreme Court would reject this precedent to hold 
that the deliberative process privilege is, in fact, an exception to the TPRA.

The lone published Court of Appeals decision to discuss the deliberative process 
privilege did so in a perfunctory manner, and is distinctly at odds with the later Schneider
decision by the Tennessee Supreme Court. Swift v. Campbell, 159 S.W.3d 565, 578-79
(Tenn. Ct. App. 2004). The Swift decision was implicitly overruled by the Tennessee 

Schneider Swift
discussion of the deliberative process privilege is non-binding dicta. But even under 
Swift, the deliberative process privilege must be applied cautiously because it could 
become the exception that swallows up the rule favoring governmental openness and 
accountability. Id.

T that all deliverables from the McKinsey 
contract are covered by the deliberative process privilege throws caution to the wind and 
completely insulates with the Unified Command from the sort of 
public oversight the TPRA is designed to permit.  The need for public oversight is at its 
peak when large state expenditures are implicated, as with the McKinsey contract.
Moreover, public oversight is particularly necessary for matters of overwhelming public 
importance, such as the ongoing COVID-19 pandemic.  Even if some portions of the 
requested public records are exempt from the TPRA under the deliberative process 
privilege, the Unified Command is required to redact the portions that are exempt and 
produce the remainder of the McKinsey contract deliverables.  E.g., Schneider, 226 
S.W.3d at 346.  

In the event that the Tennessee Supreme Court were to recognize the common law 
deliberative process privilege as an exception to the TRPA, the privilege would be 
limited.  One key limitation on the privilege when it has been recognized in other 
jurisdictions is that factual information is generally not covered.  Here, the McKinsey 
contract states in Section 3.2 of all three Statements of Work
provide fact-based, independent analysis that the State can use to develop its own work 
and recommendations.  The State will develop and will owns its work and 

opinions or rec This description of 
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privilege assertion.

of governmental actions and encourages governmental officials and agencies to remain 
accountable to the citizens of Tennessee. Schneider, 226 S.W.3d at 339 (citing 

, 87 S.W.3d 67, 74-75
(Tenn.
a blanket justification for shielding the McKinsey contract deliverables from public view 
ignores this fundamental and crucial aspect of Tennessee law.  FW Publishing requests 
that the Unified Command produce the requested public records.  Thank you for your 
consideration of this matter.  I look forward to your response.

Best regards,

Paul R. McAdoo
Reporters Committee for Freedom of the Press
Local Legal Initiative Staff Attorney (Tennessee) 
6688 Nolensville Rd. Ste. 108-20
Brentwood, TN 37027
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