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IN THE CHANCERY COURT OF DAVIDSON COUNTY, TENNESSEE
FOR THE TWENTIETH JUDICIAL DISTRICT AT NASHVILLE

STEPHEN ELLIOTT and FW
PUBLISHING, LLC,

Petitioners,

V.
No.

WILLIAM LEE, in his official capacity
Governor of Tennessee, and

JUAN WILLIAMS, in his official capacity
as Commissioner of the Tennessee
Department of Human Resources,

Respondents.

DECLARATION OF PAUL R. MCADOO IN SUPPORT OF
PETITION FOR ACCESS TO PUBLIC RECORDS AND
TO OBTAIN JUDICIAL REVIEW OF DENIAL OF ACCESS

I, Paul R. McAdoo, hereby declare as follows:

1 I am the attorney for Petitioners in this action.

2. The facts stated in this Declaration are within my personal knowledge
and are true and correct.

3. I submit this Declaration in support of this action with knowledge of
my pleading obligations under the Tennessee Rules of Civil Procedure.

4. According to the Tennessee Department of General Services online
contracts database, Contract No. 66331 was a “Sole Source” contract. A true and
correct copy of the entry for Contract No. 66331 from this online database is

attached as Attachment 1. This online database is available at



https://www.tn.gov/generalservices/procurement/central-procurement-office--cpo-

[contract-information/all-contracts-dashboard.html.

5. On August 14, 2020, I wrote a letter on behalf of FW Publishing LLC
to Todd Skelton, Legal Counsel for the COVID-19 Unified Command & Economic
Recovery Group (“UCG/ERG”), urging the UCG/ERG to reconsider its assertion of
the deliberative process privilege as justification for denying FW Publishing
reporter Stephen Elliott’s May 15, 2020 public records request. A true and correct
copy of my August 14, 2020 letter is attached as Attachment 2.

6. On September 2, 2020, Mr. Skelton responded on behalf of UCG/ERG
stating that “we will re-examine the relevant documents to determine whether any
records responsive to your request ... are not covered by the deliberative process
privilege and otherwise subject to disclosure. These documents may be provided to
you on an installment basis beginning no later than September 21, 2020.” A true
and correct copy of Mr. Skelton’s September 2, 2020 letter is attached as

Attachment 3.

g I received the first batch of documents on September 21, 2020. A true
and correct copy of Mr. Skelton’s September 21, 2020 cover email is attached as
Attachment 4.

8. I received the second batch of documents on October 6, 2020. The
email accompanying those documents indicated that “[c]ertain portions of these

records have been redacted on the basis of the deliberative process privilege.” A



true and correct copy of Mr. Skelton’s October 6, 2020 cover email is attached as
Attachment 5.

9. Thirteen of the twenty-five files produced by the UCG/ERG in the
second batch included redactions.

10. I received the initial third batch of documents on October 15, 2020.
The email accompanying those documents indicated that “[c]ertain portions of these
records have been redacted on the basis of the deliberative process privilege or for
HIPAA/privacy reasons. Six records have been withheld on the basis of the
deliberative process privilege.” A true and correct copy of Mr. Skelton’s October 15,
2020 cover email is attached as Attachment 6.

11.  On October 16, 2020, I sent an email to Mr. Skelton objecting to any
redactions or omissions based on “HIPAA/privacy reasons.” A true and correct copy
of my October 16, 2020 email is attached as Attachment 7.

12.  On October 27, 2020, I received an updated version of the third batch
of documents. In the email that I received that accompanied the updated third
batch of documents, Mr. Skelton said that it included redactions “on the basis of the
deliberative process privilege.” A true and correct copy of Mr. Skelton’s October 27,
2020 cover email is attached as Attachment 8.

13.  Eighteen of the twenty-nine files produced by the UCG/ERG in the
updated third batch included redactions.

14.  On January 30, 2021, Mr. Skelton responded to Mr. Elliott’s January

8, 2021 public records request by emailing me and producing responsive public



records. Mr. Skelton’s cover email indicated that “[lJimited portions were withheld
on the basis of the deliberative process privilege.” A true and correct copy of Mr.
Skelton’s cover email is attached as Attachment 9.

15.  Five of the one hundred pages produced by the UCG/ERG on January
30, 2021 included redactions.

16. I declare under penalty of perjury under the laws of Tennessee that the

foregoing is true and correct.

Paul R. McAdoo

4P day of __JGuuave, . 2022
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Attachment 2



REPORTERS
COMMITTEE

FORFREEDOMOF THEPRESS A yyoy5t 14, 2020

1156 15th St. NW, Suite 1020
Washington, D.C. 20005
(202) 795-9300

www.rcfp.org

Bruce D. Brown
Executive Director
bbrown@rcfp.org
(202) 795-9301

STEERING COMMITTEE
STEPHEN J. ADLER
Reuters

J. SCOTT APPLEWHITE
The Associated Press
WOLF BLITZER

CNN

DAVID BOARDMAN
Temple University
THEODORE J. BOUTROUS, JR.
Gibson, Dunn & Crutcher LLP
MASSIMO CALABRESI
Time Magazine

MANNY GARCIA

Pro Publica

EMILIO GARCIA-RUIZ
The Washington Post
JOSH GERSTEIN
POLITICO

ALEX GIBNEY

Jigsaw Productions
SUSAN GOLDBERG
National Geographic
JAMES GRIMALDI

The Wall Street Journal
LAURA HANDMAN
Davis Wright Tremaine
DIEGO IBARGUEN
Hearst

KAREN KAISER

The Associated Press
DAVID LAUTER

Los Angeles Times
MARGARET LOW
WBUR

JANE MAYER

The New Yorker
COLLEEN MCCAIN NELSON
The McClatchy Company
MAGGIE MULVIHILL
Boston University
JAMES NEFF

The Philadelphia Inquirer
NORMAN PEARLSTINE
The Los Angeles Times
THOMAS C. RUBIN
Stanford Law School
CHARLIE SAVAGE

The New York Times
JENNIFER SONDAG
Bloomberg News
NABIHA SYED

The Markup

ADAM SYMSON

The E.W. Scripps Company
PIERRE THOMAS

ABC News

SAUNDRA TORRY
Freelance

VICKIE WALTON-JAMES
NPR

JUDY WOODRUFF
PBS/The NewsHour

HONORARY LEADERSHIP COUNCIL

CHIP BOK

Creators Syndicate
TONY MAURO
American Lawyer Media, ret.
DAHLIA LITHWICK
Slate

ANDREA MITCHELL
NBC News

CAROL ROSENBERG
The New York Times
PAUL STEIGER
ProPublica

Affiliations appear only
for purposes of identification.

VIA EMAIL

Todd B. Skelton

Legal Counsel

COVID-19 Unified Command & Economic Recovery Group
State Capitol, First Floor

600 Dr. Martin Luther King, Jr. Blvd.

Nashville, TN 37243

Todd.Skelton@TN.gov

Re : Denial of Public Records Request by Stephen Elliott for
McKinsey & Co. Contract Deliverables

Dear Mr. Skelton:

I represent FW Publishing, LLC, publisher of the Nashville Scene, Nashville
Post, and Williamson Home Page, in connection with its reporter Stephen
Elliott’s public records request to the COVID-19 Unified Command &
Economic Recovery Group (the “Unified Command”) related to the
McKinsey & Company (“McKinsey™) contract deliverables. Mr. Elliott made
his public records request to the Unified Command on May 15, 2020 for “any
deliverables associated with contract #66331 with vendor McKinsey and
Company beginning 4/13/2020.” On May 29, 2020, you denied Mr. Elliott’s
request, claiming that “the requested records are protected from disclosure on
the basis of the deliberative process privilege.” I write to you to urge the
Unified Command to reconsider its assertion of the deliberative process
privilege.

As you are aware, the Tennessee Public Records Act (“TPRA™) constitutes a
“clear mandate in favor of disclosure,” Tennessean v. Electric Power Board
of Nashville, 979 S.W.2d 297, 305 (Tenn. 1998), which must be “broadly
construed so as to give the fullest possible public access to public records.”
Tenn. Code Ann. § 10-7-505(d). The courts of Tennessee “have been vigilant
in upholding this clear legislative mandate even in the face of serious
countervailing considerations.” Memphis Pub. Co. v. City of Memphis, 871
S.W.2d 681, 684 (Tenn. 1994). While the act recognizes several classes of
documents exempt from disclosure, all other public records must be made
available upon public request unless state law provides otherwise. Tenn.
Code Ann. § 10-7-503(a)(2)(A). The deliberative process privilege is neither
a statutory nor “state law” exemption to the TPRA’s disclosure requirement
for the records requested by Mr. Elliott.

The Tennessee Supreme Court has never recognized the deliberative process
privilege in Tennessee, let alone as an exception to the TPRA. In fact, the



Court has not recognized any purely common law privileges as exceptions to the TPRA.
See Schneider v. City of Jackson, 226 S.W.3d 332, 341-42 (Tenn. 2007) (discussing that
the Court had not decided whether a common law privilege could be an exception to the
TPRA). In Schneider, the Court rejected the defendant’s argument that it should adopt
the law enforcement privilege as an exception to the TPRA. Id. at 342. Among the
Court’s justifications for rejecting the privilege argument in Schneider were that the
precedent supporting its application was largely taken from federal FOIA and related
state cases, and the Court’s consistent precedent refusing to adopt public policy
exceptions to the TPRA. Id. at 342-44. The Court specifically noted that “[w]hether the
law enforcement privilege should be adopted as an exception to the Public Records Act is
a question for the General Assembly,” because “the General Assembly, not this Court,
establishes the public policy of Tennessee.” Id. at 344 (citations omitted). There is little
reason to believe that the Tennessee Supreme Court would reject this precedent to hold
that the deliberative process privilege is, in fact, an exception to the TPRA.

The lone published Court of Appeals decision to discuss the deliberative process
privilege did so in a perfunctory manner, and is distinctly at odds with the later Schneider
decision by the Tennessee Supreme Court. Swift v. Campbell, 159 S.W.3d 565, 578-79
(Tenn. Ct. App. 2004). The Swift decision was implicitly overruled by the Tennessee
Supreme Court’s decision in Schneider and even if it hadn’t, the Swift decision’s
discussion of the deliberative process privilege is non-binding dicta. But even under
Swift, “the deliberative process privilege must be applied cautiously because it could
become the exception that swallows up the rule favoring governmental openness and
accountability.” Id.

The Unified Command’s blanket assertion that all deliverables from the McKinsey
contract are covered by the deliberative process privilege throws caution to the wind and
completely insulates McKinsey’s work with the Unified Command from the sort of
public oversight the TPRA is designed to permit. The need for public oversight is at its
peak when large state expenditures are implicated, as with the McKinsey contract.
Moreover, public oversight is particularly necessary for matters of overwhelming public
importance, such as the ongoing COVID-19 pandemic. Even if some portions of the
requested public records are exempt from the TPRA under the deliberative process
privilege, the Unified Command is required to redact the portions that are exempt and
produce the remainder of the McKinsey contract deliverables. E.g., Schneider, 226
S.W.3d at 346.

In the event that the Tennessee Supreme Court were to recognize the common law
deliberative process privilege as an exception to the TRPA, the privilege would be
limited. One key limitation on the privilege when it has been recognized in other
jurisdictions is that factual information is generally not covered. Here, the McKinsey
contract states in Section 3.2 of all three Statements of Work that “McKinsey will
provide fact-based, independent analysis that the State can use to develop its own work
and recommendations. The State will develop and will owns its work and
recommendations both internally and externally. McKinsey ... will not provide advice,
opinions or recommendations on policy or political matters...” This description of



McKinsey’s work by McKinsey undermines the Unified Command’s deliberative process
privilege assertion.

“Facilitating access to governmental records promotes public awareness and knowledge
of governmental actions and encourages governmental officials and agencies to remain
accountable to the citizens of Tennessee.” Schneider, 226 S.W.3d at 339 (citing
Memphis Publ’g Co. v. Cherokee Children & Family Servs., Inc., 87 S.W.3d 67, 74-75
(Tenn. 2002)). The Unified Command’s assertion of the deliberative process privilege as
a blanket justification for shielding the McKinsey contract deliverables from public view
ignores this fundamental and crucial aspect of Tennessee law. FW Publishing requests
that the Unified Command produce the requested public records. Thank you for your
consideration of this matter. I look forward to your response.

Best regards,

Fle g fmbi

Paul R. McAdoo

Reporters Committee for Freedom of the Press
Local Legal Initiative Staff Attorney (Tennessee)
6688 Nolensville Rd. Ste. 108-20

Brentwood, TN 37027
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STATE OF TENNESSEE

" OFFICE OF THE GOVERNOR_

LANG WISEMAN BILL LEE
DEPUTY AND CHIEF GOVERNOR
COUNSEL TO THE GOVERNOR

September 2, 2020

Paul R. McAdoo VIA EMAIL
Reporters Committee for Freedom of the Press

Local Legal Initiative Staff Attorney (Tennessee)

6688 Nolensville Road, Suite 108-20

Brentwood, TN 37027

pmcadoo@rcfp.org

RE:  Public Records Request from Stephen Elliott Dated May 15, 2020
Dear Mr. McAdoo:
I am in receipt of your letter dated August 14, 2020.

For reference, I would respectfully refer you to Davidson v. Bredesen, No. M2012-02374-COA-
R3-CV, 2013 WL 5872286 at *3-4 (Tenn. Ct. App. Oct. 29, 2013), wherein the Court of Appeals
specifically recognized the deliberative process privilege.

In the interest of ensuring public access to non-privileged or confidential governmental records,
we will re-examine the relevant documents to determine whether any records responsive to your
client’s request for “any [Unified Command] deliverables associated with contract #66331 with
vendor McKinsey and Company beginning 4/13/2020 through [May 15, 2020]” are not covered
by the deliberative process privilege and otherwise subject to disclosure. These documents may
be provided to you on an installment basis beginning no later than September 21, 2020.

Thank you. Please contact me if you have any questions regarding this matter.
Sincerely,

e

Todd Skelton
Legal Counsel, COVID-19 Unified Command

STATE CAPITOL - NASHVILLE, TENNESSEE 37243-0001 = (615) 741-3761
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