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STATEMENT OF THE ISSUES PRESENTED FOR REVIEW

1. Is the Shelby County Sheriff’s Office (the “Sheriff’) required
by the Tennessee Public Records Act (“TPRA”), including Tenn. Code
Ann. § 10-7-504(m)(1)(E), to produce a video recording depicting an act
or incident involving public safety or security or possible criminal activity
in the Shelby County Jail Sally Port?

Suggested answer:  Yes.

2.  Did the Court of Appeals err when it affirmed that the Shelby
County District Attorney General’s Office (the “DA”) was not a records
custodian under Tenn. Code Ann.§ 10-7-503(a)(1)(C) for records it
receives from other governmental entities, including the requested video,
and should the Court of Appeals have found a prospective injunction
requiring the DA to keep all records it receives and reviews in making its
charging decisions proper?

Suggested answer:  Yes.

3.  Did the Sheriff and the DA knowingly and willfully withhold
the public records sought here in violation of the TPRA such that
Petitioner-Appellant should be awarded reasonable attorneys’ fees and
costs pursuant to Tenn. Code Ann. § 10-7-505(g) for both the proceedings
before this Court, the Court of Appeals, and the trial court?

Suggested answer:  Yes.
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DATE OF JUDGMENT AND
WHETHER A PETITION FOR REHEARING WAS FILED

The Court of Appeals entered judgment and filed its opinion in this
case on March 11, 2024.! Mr. Perrusquia did not file a petition for

rehearing.

FACTS RELEVANT TO THE QUESTIONS PRESENTED

A. Mr. Perrusquia’s public records request and
Respondent-Appellees’ denials.

The genesis of this case was Petitioner-Appellant Jose Marcus
Perrusquia’s public records requests to the Sheriff and DA2 for, among
other things, video of an altercation between Memphis police officer
Brandon Jenkins and an arrestee, Nechoe Lucas, in the Shelby County
Jail Sally Port. R.v.1at 7, 133, v. 2 at 159 (request to Sheriff); R. v. 1 at
10-11, 135-36, v. 2 at 183, 189 (request to DA).3 According to public
records from the Memphis police department:

[a]t one point during the video it clearly shows the
suspect sitting in a chair in the sally port. Each
arm|[] is handcuffed to an arm rest on the chair.
The suspect spits a mouthful of fluids and bloody
spittle on Officer Jenkins. Officer Jenkins
responds by kicking the suspect in the face. Officer

1 The judgment and the Westlaw version of the opinion of the Court
of Appeals are included in the attached Appendix.

2 Both the Sheriff and the DA are being sued in their official
capacities. Mr. Mulroy was substituted for his predecessor under whom
the established facts in this case took place. R. v. 3 at 319.

3 Cites to the appellate record are formatted as “R. v.,” followed by
the applicable volume number and page number.
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Jenkins punches the suspect several times in the
head. The other officers stop Officer Jenkins.
Officer Jenkins then kicks the suspect in the head
one more time.

R.v.1at4,v.2at151.

Officer Jenkins was suspended without pay for 17 days for violating
the department’s rules regarding excessive/unnecessary force and
personal conduct. R.v.1at5,v. 2 at 149. The Sheriff investigated Officer
Jenkins for possible assault for his actions. R. v. 1 at 6-7, 145, v. 2 at
165, 170, 173-74. Once that investigation was complete, the Sheriff sent
a copy of his investigative file, including the requested video, to the DA
for possible prosecution. R.v. 1 at 9-10, v. 2 at 189, 235, v. 4 Tr. at 37:15-
21.4 The DA declined to prosecute Officer Jenkins, but Mr. Lucas pled
guilty to assault for his part in the altercation. R. v. 1 at 9-10, v. 2 at
189, 235 (DA declining to prosecute Officer Jenkins); R. v. 1 at 5, v. 2 at
189, 224, 234 (noting that Lucas pled guilty to assault).

The Sheriff denied Mr. Perrusquia’s public records request,
claiming that “[t]he video is not being provided as that is protected by the
security of governmental buildings and surveillance provisions of the
TPRA, T.C.A. §10-7-504.” R.v.1at7,133-34, v. 2 at 158. The DA denied

the request because he had not retained the video after receiving and

4 Because the show cause hearing transcript is not paginated in the
same way as the rest of the record, citations to the transcript are cited as
“R. v. 4” with the page of the transcript as “Tr. at” and, when applicable,
the lines cited.
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reviewing it to make a charging determination; the DA had returned the
video to the Sheriff. R.v. 1 at 11, 136, v. 2 at 183, 191.

Mr. Perrusquia urged the DA to retrieve the requested video from
the Sheriff so that the DA could provide it to Mr. Perrusquia, but the DA
declined. R.v.1at 12-13, 136-37, v. 2 at 198 (Mr. Perrusquia asking DA
to get video back from the Sheriff); R. v. 1 at 13, v. 2 at 197 (DA declining
Mr. Perrusquia’s request to obtain video from Sheriff). In his denial of
Mr. Perrusquia’s retrieval request, the DA further explained that, as a
matter of course, the DA’s office does not retain records it receives and
reviews from other agencies:

This Office regularly discusses and reviews cases
with various law enforcement agencies within this
jurisdiction in determining pre-arrest and pre-
indictment charging decisions. During the course
of this review, this Office may access and review
records of the law enforcement agency. Typically,
this Office does not retain those records. The brief
temporary review of another agency’s records does
not typically warrant such retention as a part of
this Office’s function. This is not the type of
activity envisioned by the legislature in the
application of the [TPRA].

R.v.1lat 13,137, v. 2 at 197.5

5 The DA confirmed this practice in an affidavit filed with the trial
court. R.v. 2 at 250.
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B. The trial court proceedings.

Mr. Perrusquia filed suit under the TPRA® in Shelby County
Chancery Court against both the Sheriff and the DA for their denial of
his public records requests. R. v. 1 at 1-20. In his suit, Mr. Perrusquia
sought access to the requested video from both the Sheriff and the DA
and sought prospective injunctive relief against the DA requiring “the
DA'’s Office to retain copies of all records it receives as part of its decision-
making process regarding whether to criminally prosecute persons
alleged to have committed a crime.” R. v. 1 at 14-19. Mr. Perrusquia
also sought an order granting reasonable costs and attorneys’ fees
pursuant to Tenn. Code Ann. § 10-7-505(g). Id. at 19.

In response to Mr. Perrusquia’s suit, both the Sheriff and the DA
asserted that they were not required to produce the requested video
pursuant to Tenn. Code Ann. § 10-7-504(m). R. v. 2 at 222-26, 238—40.
The DA further argued that Tennessee law did not require the DA’s office
to retain a copy of the Sheriff’s investigative file, including the requested
video, that the DA received and reviewed in deciding not to charge Officer
Jenkins. Id. at 240—44.

Tenn. Code Ann. § 10-7-504(m)(1) provides that records “directly
related to the security of any government building” are exempt from
disclosure under the TPRA. Tenn. Code Ann. § 10-7-504(m)(1)(E),
however, specifically provides that segments of government building

surveillance recordings “may be made public when they include an act or

6 Mr. Perrusquia also brought suit pursuant to Tenn. Code Ann. § 1-
3-121. R.v. 1l at1, 3.
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incident involving public safety or security or possible criminal activity.”
Mr. Perrusquia argued that this exception to the exemption required
disclosure of the requested video because it plainly depicted an act or
incident of not just “possible,” but actual criminal activity as evidenced
by Mr. Lucas’s guilty plea to assault. R.v. 1 at 31-34, v. 2 at 257-61.

Both the Sheriff and the DA argued that the use of the word “may”
in Tenn. Code Ann. § 10-7-504(m)(1)(E) gave the government discretion
to deny requests for surveillance video segments that showed possible
criminal activity. R. v. 2 at 222-26, 238—40. Neither the Sheriff nor the
DA’s affiants indicated that they had reviewed the video in question and
both, implicitly or explicitly, explained that their offices would not release
any surveillance video from the jail complex as a matter of course. R. v.
2 at 231-33 (declaration for Sheriff from Assistant Chief Jailer averring
“significant security concerns in releasing surveillance video from inside
Jail property”); R. v. 2 at 249-51 (DA affiant stating he had “not
personally reviewed the contents of the surveillance video” at issue and
that “[i]f this Office had maintained this video ... this Office would deny
a Public Records request for such video”).

The trial court denied Mr. Perrusquia’s Petition, finding that Tenn.
Code Ann. § 10-7-504(m)(1)(E) gave the Sheriff and DA discretion to
choose whether to release segments of government building surveillance
recordings showing possible criminal activity. R. v. 3 at 319. The trial
court further held that the DA was not required to retain the copy of the
video it received and reviewed in deciding not to charge Officer Jenkins

because the DA was not the video’s records custodian. Id. at 319-20.
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C. The Court of Appeals’ decision.

Mr. Perrusquia timely appealed and preserved the issues for which
review 1s sought here. R. v. 3 at 324-26 (notice of appeal); Perrusquia’s
Initial Br. at 7-8. In affirming the trial court’s decision, the Court of
Appeals based its decision of whether Tenn. Code Ann. § 10-7-
504(m)(1)(E) required the Sheriff and DA to disclose the requested video
on an excerpt of the legislative history that was not briefed by any party
or discussed at oral argument. Perrusquia v. Bonner, No. W2023-00293-
COA-R3-CV, 2024 WL 1026395, at *7—11 (Tenn. Ct. App. Mar. 11, 2024).
The Court of Appeals also denied Mr. Perrusquia the injunctive relief he
requested, including the forward-looking injunction that would require
the DA to retain all material he receives and reviews in making a
charging decision, including when that decision is to not prosecute. Id.
at *11-17. In so holding, the Court relied on the limitation set forth in
Tenn. Code Ann. § 10-7-503(a)(4), which does not require governmental
entities to “create or recreate a record that does not exist.” Id. at *12—-17.
The Court of Appeals did not directly address whether the DA was a
“records custodian” of the requested video, but did affirm the trial court’s
decision, which expressly found that the DA was not a records custodian
of the requested video under the TPRA. Compare Perrusquia, 2024 WL
1026395, at *17 (affirming trial court’s decision denying requested
injunctive relief) with R. v. 3 at 320 (“The Court further declines to
obligate the DA to become a records custodian of another governmental
entity’s record by merely reviewing the record to determine whether or

not to pursue criminal prosecution.”).
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STANDARD OF REVIEW

The Court’s standard of review is de novo, “giving no deference to
the lower court decision” because the issues presented are ones of
statutory interpretation, which are questions of law. In re Kaliyah S.,
455 S.W.3d 533, 552 (Tenn. 2015) (citing Lind v. Beaman Dodge, Inc., 356
S.W.3d 889, 895 (Tenn. 2011)). The question of an award of reasonable
costs, including attorneys’ fees, pursuant to Tenn. Code Ann. § 10-7-
505(g), 1s reviewed for an abuse of discretion. Friedmann v. Marshall
Cnty., 471 S.W.3d 427, 437 (Tenn. Ct. App. 2015).

The TPRA also “shall be broadly construed so as to give the fullest
possible public access to public records.” Tenn. Code Ann. § 10-7-505(d).
Consistent with this mandate, courts should also construe TPRA
exemptions narrowly. See, e.g., Home Builders Ass’n of Middle Tenn. v.
Williamson Cnty., 304 S.W.3d 812, 817 (Tenn. 2010) (“[S]tatutes of
taxation are to be strictly construed against the taxing authority and,
therefore, liberally construed in favor of the taxpayer .... Where there is
doubt as to the meaning of a taxing statute, the doubt must be resolved
in favor of the taxpayer.” (quoting Memphis Peabody Corp. v.
MacFarland, 365 S.W.2d 40, 42-43 (Tenn. 1963)); Lightbourne v.
McCollum, 969 So. 2d 326, 332-33 (Fla. 2007) (holding that Florida’s
public records act “is to be construed liberally in favor of openness, and
all exemptions from disclosure are to be construed narrowly” (citation
omitted)); Ark. Dep’t of Health v. Westark Christian Action Council, 910
S.W.2d 199, 201 (Ark. 1995) (holding that “[iln conjunction with”

Arkansas’s requirement that its public records law be “liberally
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construe[d],” the Arkansas Supreme Court “narrowly construe[s]
exceptions to the FOIA to counterbalance the self-protective instincts of

the government bureaucracy” (citations omitted))).

SUMMARY OF REASONS SUPPORTING REVIEW

This case involves issues of statutory interpretation, two of which
are matters of first impression in Tennessee. Review is warranted due
to the significant questions of law and public interest presented by this
application, the need to secure uniform decisions, and the opportunity to
develop Tennessee law in this important area.

The TPRA is a critical tool for good self-governance. Whether a
government agency may decide to withhold segments of surveillance
recordings of its facility when those recordings show an act or incident
involving public safety or security or possible criminal activity affects
every government building with surveillance recordings in Tennessee—
not just the Shelby County jail. A ruling here would also aid proper
Iinterpretation of the next sentence of the applicable provision. As such,
the first question presents an important question of law and public
interest that merits review.

There are, likewise, significant questions of law and public interest
inherent in the second question presented, which asks whether the DA is
a custodian of all records received and reviewed to make a charging
decision and, if they are, is prospective injunctive relief warranted to
prevent disposal of such public records in the future by the DA. A
decision from this Court on these issues would inform every government

official and entity as to whether they are custodians of public records they
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receive while conducting the public’s business. Similarly, whether the
DA is required to retain records received and relied upon in deciding not
to prosecute impacts public oversight of not just Mr. Mulroy, but every
Tennessee District Attorney General (“DAG”).

The third question presented also raises important questions of law
and public interest regarding the proper test for awarding reasonable
costs and attorneys’ fees under the TPRA, which have not been addressed
by the Court since 2007.

Review of the questions presented is also necessary to secure
uniformity of decisions in Tennessee. The Court of Appeals ignored the
applicable test for determining how to interpret “may” in Tenn. Code
Ann. § 10-7-504(m)(1)(E), and it overlooked a critical component of the
test it applied instead. Furthermore, the Court’s decision that the DA is
not a records custodian of the requested video is inconsistent with this
Court’s decisions interpreting the TPRA’s definition of a “public record.”

Finally, the first two issues presented for review include matters of
first impression, which provide this Court an opportunity to significantly
develop the law on the TPRA with broad application. As such, Mr.
Perrusquia respectfully requests that the Court grant his Rule 11

application to address the important questions his case presents.
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REASONS SUPPORTING REVIEW

I. This Court’s interpretation of the contested TPRA
provisions would settle important questions of law and
public interest with far-reaching implications for the
public and its government.

A. While not every public records case merits review by
this Court, public records cases are generally of
heightened legal and public interest.

The right to inspect public records 1s one enjoyed by every
Tennessee citizen. Tenn. Code Ann. § 10-7-503(a)(2)(A). This Court has
repeatedly explained the critical role that access to public records,
through the TPRA, plays in Tennessee. “The Public Records Act reflects
the legislature’s effort to create legislation that advances the best
interests of the public.” State v. Cawood, 134 S.W.3d 159, 167 (Tenn.
2004). “Facilitating access to governmental records promotes public
awareness and knowledge of governmental actions and encourages
governmental officials and agencies to remain accountable to the citizens
of Tennessee.” Schneider v. City of Jackson, 226 S.W.3d 332, 339 (Tenn.
2007) (citing Memphis Publ’g Co. v. Cherokee Child. & Fam. Seruvs., Inc.,
87 S.W.3d 67, 74-75 (Tenn. 2002)); see also Cherokee Child. & Fam.
Servs., 87 S.W.3d at 74 (the TPRA “serves a crucial role in promoting
accountability in government through public oversight of governmental
activities” (citation omitted)). In sum, access to public records is critical
to self-governance.

Consistent with these rulings, this Court has not hesitated to take
on numerous questions involving the TPRA’s proper interpretation

because they raise important questions of law and of public interest. See,
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e.g., Ballard v. Herzke, 924 S.W.2d 652, 657 (Tenn. 1996) (“[W]e granted
permission to appeal to clarify these important issues relating to ...
public records.”); Memphis Publ’g Co. v. City of Memphis, 871 S.W.2d 681,
683—84 (Tenn. 1994) (granting review “to address these important issues”
regarding the TPRA).

That is not to say that this Court should take every public records
case for which review is sought, but the overall importance of access to
public records is a starting point. Here, that importance is magnified by
the specific significant questions of law and public interest posed by Mr.
Perrusquia’s application, which all support this Court’s review.

B. Whether segments of surveillance videos from
government buildings showing possible criminal
activity must be released under the TPRA is an
important question of law and public interest.

Surveillance equipment is ubiquitous in Tennessee’s government
buildings. From courthouses to jails and town halls to police stations,
cameras and the like are used to help secure public facilities. With the
prevalence of surveillance equipment in Tennessee’s government
buildings, whether the public has a right to access segments of
surveillance recordings that include an act or incident involving public
safety or security or possible criminal activity is an important question
of law and public interest that will almost certainly impact every county
in Tennessee.

Under the Court of Appeals’ decision, there is no requirement under
Tennessee law that a government entity release video of a police officer

possibly assaulting a restrained arrestee, like here; or video of corrections
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officers allegedly beating an inmate to death, like in the case of Gershun
Freeman;? or video of a county official stealing government equipment,
as hypothesized by Senator Herron in the excerpted legislative history
cited by the Court of Appeals, Perrusquia, 2024 WL 1026395, at *9; or
video of an attack on a public employee or official. There are untold other
examples of incidents or acts of public safety or security or possible
criminal activity that could occur in Tennessee government buildings
that the public would have no right to access and view under the Court
of Appeals’ decision. Such a result undeniably will impede public
oversight and government accountability, which are significant issues of

law and public interest with far-reaching implications.

7 The Sheriff refused to release the recordings related to Mr.
Freeman’s death. Katherine Burgess, Shelby County Sheriff’s Office
Won’t Release Video of ‘Altercation’ Before Inmate’s Death, Commercial
Appeal (Feb. 16, 2023), https://www.commercialappeal.com/story/news/
local/2023/02/16/sheriffs-office-wont-release-video-of-altercation-leading
-to-inmates-death/69907576007/. Edited versions of the videos were
eventually released by the investigating district attorney general. Lucas
Finton, Footage From Jail Shows Officers Kneeling On Gershun
Freeman’s Back For Almost 6 Minutes, Commercial Appeal (Mar. 2,
2023), https://www.commercialappeal.com/story/news/2023/03/02/video-
released-of-shelby-county-jail-officers-beating-inmate/69964005007/.
The Sheriff claimed that the release by the investigating district attorney
general was illegal. Bill Dries and Samuel Hardiman, Bonner Claims
Freeman video Release Was Illegal And Politically Motivated, Daily
Memphian (Sept. 21, 2023), https://dailymemphian.com/article/38633
/bonner-claims-freeman-video-release-was-illegal.
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In fact, a core concern of the legislators who added the first sentence
of Tenn. Code Ann. § 10-7-504(m)(1)(E) was the potential for cover-ups of
misconduct by government officials. On the floor of the Senate, Senator
Herron, who co-sponsored the amending language to add “possible
criminal activity” to the provision, explained that “what we want them to
be able to do, indeed, 1s to film and to release information that would
reveal possible criminal activity. We don’t want to [] cover up [for] folks,
we don’t want to make that secret.” Hearing on HB0O703 Before the
Tennessee Senate, 106th Gen. Assembly, at 06:23—-06:34 (June 16, 2009),

available at https://tnga.granicus.com/plaver/clip/1683?view 1d=77&met

a_1d=27778&redirect=true. Similarly, the House sponsor explained that

Amendment 1, which added the first part of the first sentence of what
became Tenn. Code Ann. § 10-7-504(m)(1)(E), “clarifies it up, the press
association and I agree totally . . . if any acts happen|[] in the courthouse,
we don’t want that to be private. That would be released on a video.”
Hearing on HBO703 Before the Judiciary Committee, Tenn. House of
Representatives, at 58:32-58:49 (Apr. 1, 2009), available at

https://tnga.granicus.com/plaver/clip/925?view 1d=77&meta 1d=9310&r

edirect=true ; see also id. at 59:20-59:29 (“The amendment covers if there

1s a fight or an incident takes place that the press would be able to get
that copy of the video footage .. ..”).

Unfortunately, government is not always as forthcoming as the
public might hope, especially when transparency reveals behavior that
may paint government officials in an unflattering light or lead to calls for
reform. Under the Court of Appeals’ decision, the choice whether to

release—or cover up—surveillance recordings that show acts or incidents
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involving public safety or security or possible criminal activity is left to
the governmental body that has custody of the recording. Review by this
Court would definitively answer whether that was the General
Assembly’s intent in passing Tenn. Code Ann. § 10-7-504(m)(1)(E).

C. This Court’s interpretation of the first sentence of
Tenn. Code Ann. § 10-7-504(m)(1)(E) is needed to avoid
the absurd inference that government bodies need not
comply with court orders and subpoenas for
surveillance footage.

A decision from this Court would also help shed light on the proper
interpretation of the use of “may” in the second sentence of Tenn. Code.
Ann. § 10-7-504(m)(1)(E). That provision states: “if the recordings are
relevant to a civil action or criminal prosecution, then the recordings may
be released in compliance with a subpoena or an order of a court of record
in accordance with the Tennessee rules of civil or criminal procedure.”
Tenn. Code. Ann. § 10-7-504(m)(1)(E) (emphasis added). As it stands
now, the Court of Appeals’ decision suggests that the identical use of
“may” in the second sentence of Tenn. Code. Ann. § 10-7-504(m)(1)(E)
grants governmental entities unlimited discretion to decide whether to
release government building surveillance recordings in response to a
subpoena or court order. Review by this Court is thus necessary to

develop the law to avoid that absurdity.
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D. Whether DAGs must retain all materials they receive
and review in making charging decisions, even when
they decide not to prosecute, is an important question
of law and public interest.

1. Review of the second question will impact every
record custodian in Tennessee.

The Court of Appeals erroneously rejected Mr. Perrusquia’s request
for present and prospective injunctive relief. Perrusquia, 2024 WL
1026395, at *12. In rejecting his request for forward-looking injunctive
relief, the appellate court let stand the trial court’s decision that the DA
was not a “records custodian” of the video he received from the Sheriff
and reviewed in declining to charge Officer Jenkins. R. v. 3 at 320; see
also R. 3 at 317 (trial court holding that the Sheriff “delivered its
investigate vile[sic] to the DA ... for review for possible prosecution”).
The second question raised by this application thus asks this Court to
elucidate who 1s a “records custodian” under the TPRA, which impacts
not just the DA, but every government entity and official who receives
records from another Tennessee governmental entity or official.

The TPRA defines a “[r]ecords custodian” to be “any office, official,
or employee of any governmental entity lawfully responsible for the
direct custody and care of a public record.” Tenn. Code Ann. § 10-7-
503(a)(1)(C) (emphasis added). The trial court found the Sheriff to be a
records custodian of the requested video but not the DA, despite the DA
receiving it in connection with his official duties. See Tenn. Code Ann.
§ 10-7-503(a)(1)(A) (defining “public records” to include all material
“received ... 1n connection with the transaction of its official business by

any governmental entity”). The crux of the trial court’s decision, affirmed
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by the Court of Appeals, is that it declined “to obligate the DA to become
a records custodian of another governmental entity’s record by merely
reviewing the record to determine whether or not to pursue criminal
prosecution.” R. v. 3 at 320.

Those decisions conflict with the TPRA’s definition of “records
custodian,” which does not contemplate a sole records custodian and is
not limited to the originating governmental entity. The definition
necessarily includes both the originating governmental entity as well as
all receiving governmental entities. A simple example highlights the
flaws in the decisions below. Under the decisions in this case, only the
sender of an inter- or intra-agency email would be the records custodian
of that email; the recipient would have no legal responsibility for
retaining it and would have no obligation to produce the email in
response to a public records request. And city, county, and state officials
would have license to dispose of public records they receive from other
governmental entities with impunity. Thus, under the decisions in this
case, not only will public records requesters be denied access to records
(because the entity is a recipient and/or because the entity disposed of
the records), requesters will also be unable to seek to prevent future
unauthorized dispositions through prospective injunctive relief. The
result will be a public records shell game with governmental entities free
to dispose of records through destruction or by transferring them to a
prior governmental entity, which may not have the same retention
requirements under Tennessee law.

This, by itself, is a sufficiently important question of law and public

Iinterest to warrant review by this Court because it implicates the public
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records retention and access requirements for practically every
governmental entity or official in Tennessee.

2. The question of whether a DAG is a records
custodian for all material that they receive and
review in making a charging decision is critically
important for public oversight.

DAGs are elected, constitutional officers® charged with prosecuting
criminal cases in their district.? This Court has explained, “[ijn a very
real sense this i1s the most powerful office in Tennessee today. Its
responsibilities are awesome; the potential for abuse is frightening.”
Dearborne v. State, 575 S.W.2d 259, 262 (Tenn. 1978) (citing Pace v.
State, 566 S.W.2d 861, 866 (Tenn. 1978) (Henry, C.J. concurring)). DAGs
are “answerable to no superior and [have] virtually unbridled discretion
in determining whether to prosecute and for what offense.” Id. (quoting
Pace, 566 S.W.2d at 867); see also Ramsey v. Town of Oliver Springs, 998
S.W.2d 207, 209 (Tenn. 1999) (“The District Attorney General’s discretion
to seek a warrant, presentment, information, or indictment within its
district i1s extremely broad and subject only to certain constitutional
restraints.” (citing State v. Superior Oil, 875 S.W.2d 658, 660 (Tenn.
1994)). Two of the few checks on the near unbridled authority exercised

8 “An Attorney for the State for any circuit or district, for which a
Judge having criminal jurisdiction shall be provided by law, shall be
elected by the qualified voters of such circuit or district, and shall hold
his office for a term of eight years....” Tenn. Const. art. VI, § 5.

9 State statute grants district attorney generals the authority to
“prosecute ... all violations of the state criminal statutes and perform all
prosecutorial functions attendant thereto.” Tenn. Code Ann. § 8-7-103(1).
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by DAGs and the concomitant potential for abuse are public
accountability and elections.

Access to DAG public records, provided by the TPRA, is thus a
critical oversight tool for every one of Tennessee’s 32 DAGs. The Court
of Appeals’ decision permits DAGs across Tennessee to receive, review,
and rely upon law enforcement and other records to make a charging
decision and then, if they decline to prosecute, dispose of all those records
as they see fit without repercussions. Without review, the decision below
thus limits the public’s ability to evaluate cases a DA declines to
prosecute—a critical component of the job. Here, the public has been
stymied from learning about the DA’s decision-making when a law

enforcement officer was accused of assaulting a prisoner.10

10 This is an important question of law and public interest for another
reason: it has become more common for DAGs to revisit prior charging
decisions, especially when a new DA is elected. See, e.g., Praighten
Harkins, Prosecutors Reopen Investigation into Fatal Police Shooting of
Zane James in Cottonwood Heights, Salt Lake Trib. (Feb. 17, 2022),
https://perma.cc/5G8N-RHEM; Steve Edler & David D. Kirkpatrick, The
Police Killings Were Years Ago. New Prosecutors Are Reopening Cases,
N.Y. Times (Nov. 30, 2021), https:/nyti.ms/3imUolY (describing three
examples from around the country of prosecutors reviewing prior
decisions not to charge law enforcement officers involved in deadly car
stops); Karl Vick & Josiah Bates, Minneapolis Police Were Cleared in the
Killing of Terrance Franklin. Franklin’s Family Says a Video Proves He
Was Executed—and Now the Case May Be Reopened, TIME (June. 25,
2021), https://perma.cc/8VFP-VD3F (discussing case where police killed
a Black man that was reopened by prosecutor). The lower court’s decision
1mpedes access to records previously relied upon to decline prosecution.
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This Court has explained that “the public has a vital interest in
receiving information from public officials about the effective, or
ineffective, functioning and performance of the government” because
“[t]he effective functioning of a free government like ours depends largely
on the force of an informed public opinion.” <Jones v. State, 426 S.W.3d
50, 54 (Tenn. 2013) (quoting Barr v. Matteo, 360 U.S. 564, 577 (1959)
(Black, J., concurring)). Tennesseans should be able to access public
records regarding both cases DAGs decide to prosecute and those they do
not. Yet under the decisions below, DAGs are not obligated to retain
records of the latter if they were received from another governmental
entity. Accordingly, if permitted to stand, the appellate court’s decision
severely undermines public accountability of DAGs and, as such,
presents an important question of law and public interest justifying
review.

E. The question regarding recovery of reasonable costs,
including reasonable attorneys’ fees, raises important
questions of law and public interest that support
review.

If the Court grants this application and reverses the Court of
Appeals’ decision on either of the first two questions presented, the Court
will have an opportunity to address an issue it has not opined on since
2007: the standard to obtain an award of reasonable costs, including
reasonable attorneys’ fees, pursuant to Tenn. Code Ann. § 10-7-505(g).
In Schneider, this Court granted and affirmed fee requests under the
TPRA and held that “the Public Records Act does not authorize a recovery

of attorneys’ fees if the withholding government entity acts with a good
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faith belief that the records are excepted from the disclosure.” 226
S.W.3d at 347 (citation omitted). In so holding, this Court explained that
“In assessing willfulness, Tennessee courts must not impute to a
governmental entity the ‘duty to foretell an uncertain juridical future.”
Id. (quoting Memphis Publ’g Co., 871 S.W.2d at 689).

Since Schneider, the Court of Appeals has read that case to mean
“that ‘willfulness’ is not to be measured in terms or ‘moral obliquity’ or
‘dishonest purposes,’ but rather, in terms of the relative worth of the legal
justification cited by a [governmental entity] to refuse access to records.”
Friedmann, 471 S.W.3d at 439. This “relative worth” approach has been
applied in the Court of Appeals on multiple occasions. Miller v. City of
LaFollette, No. E2023-00197-COA-R3-CV, 2024 WL 263172, at *7 (Tenn.
Ct. App. Jan. 24, 2024); Conley v. Knox Cnty. Sheriff, No. E2020-01713-
COA-R3-CV, 2022 WL 289275, at *5 (Tenn. Ct. App. Feb. 1, 2022);
Jetmore v. City of Memphis, No. W2018-01567-COA-R3-CV, 2019 WL
4724839, at *10 (Tenn. Ct. App. Sept. 26, 2019); Taylor v. Town of
Lynville, No. M2016-01393-COA-R3-CV, 2017 WL 2984194, at *5-6
(Tenn. Ct. App. July 13, 2017); Clarke v. City of Memphis, 473 S.W.3d
285, 290 (Tenn. Ct. App. 2015). Review here would provide this Court
with an opportunity to address the appropriate standard for recovery of
reasonable costs, including reasonable attorneys’ fees, which is a
significant issue of law and public interest at issue in every TPRA case
in which government improperly withholds public records from a

requester.
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II. Review is necessary to secure uniformity of decisions
because the Court of Appeals’ decision is inconsistent
with pertinent case law from this Court.

A. The Court of Appeals disregarded this Court’s
precedent regarding the proper tests for interpreting
“may,” as applied to Tenn. Code Ann. § 10-7-

504(m)(1)(E).

As this Court has stated, “[i]n statutory construction the word
‘may’ is frequently construed to mean ‘shall.”!! Fiske v. Grider, 106
S.W.2d 553, 555 (Tenn. 1937).12 The Court of Appeals’ decision conflicts
with this Court’s tests to ascertain whether that is the case: the decisions
in City of Memphis v. Bethel, 17 S.W. 191, 195 (Tenn. 1875) and Stiner v.
Powells Valley Hardware Co., 75 S.W.2d 406, 407 (Tenn. 1934). Pursuant
to those decisions, and properly applying the tests set forth therein, the
word “may” in the first sentence of Tenn. Code Ann. § 10-7-504(m)(1)(E)

requires the government to release segments of government building

1 The current version of Black’s Law Dictionary includes as a

definition for “may” “Loosely, is required to; shall; must.” MAY, Black’s
Law Dictionary (11th ed. 2019).

12 On at least two occasions in the last twenty-five years, the Court of
Appeals has found that “may” is a mandate. Dunn v. Knox Cnty. Sheriff's
Dep’t Merit Sys. Council, No. E200400384COAR3CV, 2005 WL 990570,
at *7 (Tenn. Ct. App. Apr. 28, 2005) (“[T]he use of the word ‘may’ in
Section 9.4 is imperative rather than permissive.” (citing Baker v. Seal,
694 S.W.2d 948, 951 (Tenn. Ct. App. 1984))); Robinson v. Fulliton, 140
S.W.3d 312, 321, 324 (Tenn. Ct. App. 2003) (holding that use of “may” in
wiretap statute remedy section “does not give the trial court the
discretion to refuse an award of damages if a violation of the Act has been
proven”) (Kirby, J.).
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surveillance recordings depicting acts or incidents involving public safety
or security or possible criminal activity. As such, review of the Court of
Appeals’ decision is necessary to secure uniformity of decisions regarding
how to interpret “may” in statutes.

1. The Court of Appeals ignored the most pertinent
test, set forth in Bethel, for deciding whether the
word “may” in Tenn. Code Ann. § 10-7-504(m)(1)(E)
affords the Sheriff and the DA discretion whether

to release the requested video.

In Bethel, which was neither cited nor relied upon by the Court of
Appeals, this Court set forth a canon of statutory interpretation for laws
applying to public officers, like the TPRA:

The conclusion to be deduced from the authorities
1s that where power 1s given to public officers, ...
whenever the public interest or individual rights
call for its exercise, the language used, though
permissive in form, is in fact peremptory. What
they are empowered to do for a third person, the
law requires shall be done. The power is given, not
for their benefit, but for [the public’s]. *** In all
such cases it 1s held that the intent of the
legislature, which is the test, was not to devolve a
mere discretion, but to impose a positive and
absolute duty.13

Bethel, 17 S.W. at 195 (citing Bd. of Supervisors of Rock Island Cnty. v.
United States ex rel. State Bank, 71 U.S. 435, 446—47 (1866)).

13 The Court of Appeals has espoused the same principle, but in the
negative. Baker, 694 S.W.2d at 951 (explaining that “may” is generally
discretionary, “especially where the act to be done does not affect third
persons and is not clearly beneficial to them, or the public generally.”
(citation omitted)).
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The Bethel test plainly applies to this case because the power to
release surveillance footage in Tenn. Code Ann. § 10-7-504(m)(1)(E) is not
one given for the government’s benefit, but instead for both the benefit of
the public and individuals to whom the General Assembly granted the
right of access. Tenn. Code Ann. § 10-7-503(a)(2)(A) (granting right to
inspect public records to “any citizen of this state”); Tenn. Code § 10-7-
505(a) (granting right to sue for denial of a public records request to
“[a]ny citizen of Tennessee”); Cawood, 134 S.W.3d at 167 (“The Public
Records Act reflects the legislature’s effort to ... advance[] the best
interests of the public.”).

Despite its age, Bethel has not been overruled and is hardly an
outlier. The Bethel test is derived from a U.S. Supreme Court decision
that adopted a rule recognized in caselaw dating back to eighteenth
century England. For example, in The King and Queen v. Barlow, 2
Salkeld, 609, an English decision from 1718,14 the court held that “when
a statute directs the doing of a thing for the sake of justice or the public
good, the word may is the same as the word shall.” Board of Supervisors,
71 U.S. at 446 (emphasis in original).

The Bethel test from Board of Supervisors is also not a relic lost to
history. The same test has been used multiple times in the last 60 years
across the country to find that “may” in statutes confers a mandate upon
a public official. See, e.g., Syverson, Rath & Mehrer, P.C. v. Peterson, 495
N.W.2d 79, 80 (N.D. 1993) (“When the directory word ‘may’ is used in

14 A copy of this decision is available in Hein Online.
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conferring power upon a public officer, and the public or third persons
have an interest in the exercise of the power, then the exercise of the
power is usually deemed imperative.” (citations omitted)); Schwanda v.
Bonney, 418 A.2d 163, 167 (Me. 1980) (“[I]t 1s an accepted principle of
statutory construction that, when the word ‘may’ is used in imposing a
public duty upon public officials in the doing of something for the sake of
the public good, and the public or third persons have an interest in the
exercise of the power, then the word ‘may’ will be read ‘shall,’ ... ” (citation
omitted)); Great N. Nekoosa Corp. v. Bd. of Tax Assessors of Early Cnty.,
261 S.E.2d 346, 348 (Ga. 1979) (finding that use of “may” in statute was
mandatory because, among other things, “in statutory construction ‘may’
1s construed as mandatory ‘when such Statute concerns the public
interest, or affects the rights of third persons™ (citations omitted)); State
ex rel. Robinson v. King, 522 P.2d 83, 85 (N.M. 1974) (“W]here a public
officer is clothed with power in permissive form to perform an act in
which the interests of the public are concerned, the permissive language
will be construed as mandatory.”); Moore v. Buchko, 154 N.W.2d 437,
439—41 (Mich. 1967) (relying on Board of Supervisors, among others, to
hold that “may” used in a statute regarding credit for time served in
prison was mandatory).

In fact, the rule lives on in a leading treatise on statutory
construction, which explains that “statutes usually are mandatory where
they provide that public officers do certain acts or exercise certain power
or authority and private rights or the public interest require the doing of

such acts or the exercise of such power or authority, whether they are
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phrased in imperative or permissive terms.” 3 Shambie Singer,
Sutherland Statutes & Statutory Construction § 57.12 (8th ed.) (citations
omitted).15

The Court of Appeals’ decision, which failed to apply the Bethel test
to the “may” in Tenn. Code Ann. § 10-7-504(m)(1)(E), is thus at odds with
this Court’s precedent, and review is warranted to secure uniformity of
decisions in Tennessee.

2. The Court of Appeals’ failure to fully apply the
Stiner test also conflicts with controlling law of
this Court.

The Court of Appeals also failed to apply a critical component of
another test from this Court on when “may” is interpreted as mandatory.
Specifically, the Court of Appeals wrote, “[i]n determining whether ‘may’
should be interpreted as being mandatory, ‘the prime object is to
ascertain the legislative intent, from a consideration of the entire statute,
its nature, its object, and the consequences that would result from
construing it one way or the other.” Perrusquia, 2024 WL 1026395, at
*8 (quoting Robinson, 140 S.W.3d at 321 (Kirby, J.) (quoting Baker, 694
S.W.2d at 951)). The Robinson and Baker decisions each applied a test
enunciated by this Court in Stiner, 75 S.W.2d at 407 (citation omitted).
Robinson, 140 S.W.3d at 320—24 (citing Stiner and holding that “may” in

15 The Sutherland treatise on statutory construction is regularly
relied upon by this Court. E.g., Williams v. Smyrna Residential, LLC,
658 S.W.3d 718, 723 (Tenn. 2024); State v. Deberry, 6561 S.W.3d 918, 923
(Tenn. 2022); McFarland v. Pemberton, 530 S.W.3d 76, 95 (Tenn. 2017);
Emory v. Memphis City Sch. Bd. of Educ., 514 S.W.3d 129, 144 n.12
(Tenn. 2017) .
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wiretap statute remedy provision was “intended to be mandatory” based
on, among other things, extensive legislative history of the provision)
(Kirby, J.); Baker, 694 S.W.2d at 951 (citing Stiner). The Court of Appeals
did not fully apply the Stiner test because it failed to consider the
consequences of construing Tenn. Code Ann. § 10-7-504(m)(1)(E) to grant
government entities unbridled discretion to withhold records of
surveillance recordings that include an incident involving public safety
or possible criminal activity. Accordingly, this Court should grant review
to secure uniformity of decisions regarding the proper application of the
Stiner test.

When the General Assembly amended the TPRA to add the first
sentence of Tenn. Code Ann. § 10-7-504(m)(1)(E), the potential
consequences of granting such unbridled discretion was front of mind.
What is now Tenn. Code Ann. § 10-7-504(m)(1)(E) began as Amendment
1 to House Bill 703. HB0703 amend 1-0, 106th Gen. Assembly (Tenn.
2009), available at http:/www.capitol.tn.gov/Bills/106/Amend/HA0146

.pdf. Before the House Judiciary Committee, the House sponsor
explained that the proposed carveout for an “incident involving public
safety or security”, id, “clarifies it up, the press association and I agree
totally ... if any acts happens[sic] in the courthouse we don’t want that to
be private and that would be released on a video.” Hearing on HB0O703
Before the Judiciary Committee, supra, at 58:32—58:49. The House
sponsor, in response to a question, was unequivocal that if enacted, “the

amendment covers if there is a fight or an incident takes place that the
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press would be able to get that copy of the video footage ... .” Id. at 59:20—
59:28.

In the Senate, an amendment to Amendment 1 of House Bill 703
added the phrase “possible criminal activity” to the end of the pertinent
provision. HB0703 amend 1 to amend 1-0, 106th Gen. Assembly (Tenn.
2009), available at http:/www.capitol.tn.gov/Bills/106/Amend/SA0

497.pdf. On the floor of the Senate, the proponent of Amendment 1 to
Amendment 1 explained: “what we want them to be able to do, indeed, is
to film and to release information that would reveal possible criminal
activity. We don’t want to [] cover up [for] folks, we don’t want to make
that secret.” Hearing on HB0O703 Before the Tennessee Senate, supra, at
6:23-6:34. In other words, the General Assembly was specifically
concerned with the consequences of not permitting access, including the
risk of granting government the discretion to withhold security footage
and engage in cover-ups. The plain legislative intent was to require
public access to segments of government surveillance footage that include
acts or incidents involving public safety or security or possible criminal
activity.

Even the excerpt of legislative history that the Court of Appeals
relied upon, when viewed in full context, supports a conclusion that the
General Assembly sought to limit the discretion of records custodians to
withhold surveillance video depicting certain types of incidents. Senator
Herron asked a series of illustrative questions regarding what would be
released as an incident involving public safety or security. Perrusquia,
2024 WL 1026395, at *9. In responding, the sponsor first noted that there

was discretion and latitude given to the officials in deciding what is
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covered by the provision. Id. This limited aspect of the excerpt is what
the Court of Appeals erroneously relied upon. But the Court of Appeals
ignored the consequence of what would happen, according to the sponsor,
if a public records requester disagreed with the decision of a government
official regarding whether the exception to the exception applied. The
sponsor noted that “[a]nd obviously if someone doesn’t like the decision
that 1s made by the county, or the county attorney, then they can take
that issue up with the court like they do now.” Id.; see also id. at *10 (“So
I think we give great discretion to the county to make that determination.
And if the folks who are requesting that information obviously don’t like
it, then they are ... then the discretion would go to the court.”); id. (“And
I think within that discretion I do believe that our trial courts and our
county folks can handle that and be able to deal wisely with that.”). In
other words, while government officials have discretion, as an initial
matter, to determine whether a requested recording “include[s] an act or
incident involving public safety or security or possible criminal activity,”
that determination is ultimately one for a court to make should a
requester bring suit.

The Court of Appeals took a narrow approach, contrary to the
requirement of broad construction in Tenn. Code Ann. § 10-7-505(d) and
failed to consider the consequences of permitting government records
custodians to be the lone arbiter of whether the video here and recordings
like it must be released to the public. In so doing, the Court of Appeals’
decision i1s at odds with this Court’s decision in Stiner and review is

necessary to secure uniformity of decisions in Tennessee.
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B. The Court of Appeals’ affirmation of the trial court’s
decision that the DA was not a records custodian of the
requested video and denial of the related prospective
injunctive relief is inconsistent with this Court’s
precedent.

In affirming the trial court, the Court of Appeals let stand a finding
that the DA was not a records custodian of the requested video. Compare
Perrusquia, 2024 WL 1026395, at *16—17 (affirming trial court’s decision
denying requested injunctive relief) with R. v. 3 at 320 (“The Court
further declines to obligate the DA to become a records custodian of
another governmental entity’s record by merely reviewing the record to
determine whether or not to pursue criminal prosecution.”). Similarly,
the Court of Appeals’ decision affirms that the DA is not the records
custodian of future records he receives and reviews in making a charging
decision.'® Perrusquia, 2024 WL 1026395, at *12 (denying prospective
injunction). The practical result of this ruling is that the DA and other
governmental entities have no legal obligation to retain records they
receive in the course of their official business if they received it from
another governmental entity. That ruling is inconsistent with a trio of

cases from this Court on what “public records” are and when they may be

16 There 1s no question that injunctive relief is proper in TPRA cases,
including to prevent future violations. Tenn. Code Ann. § 10-7-505(d)
(noting in TPRA cases that “[t]he court ... shall be empowered to
exercise full injunctive remedies and relief to secure the purposes and
intentions of this section ... .”); Schneider, 226 S.W.3d at 348 (granting
injunction and holding “[Tenn. Code Ann. § 10-7-505(d)] plainly and in
unambiguous language confers upon courts broad powers to grant
injunctive remedies that secure the purposes and intentions of the

Public Records Act.”).
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disposed of. Review of this case is thus warranted to secure uniformity
of decisions.

A “public record” under the TPRA “means all documents, papers ...
or other material, regardless of physical form or characteristics, made or
received pursuant to law or ordinance or in connection with the
transaction of official business by any governmental entity|.]”
Tenn. Code Ann. § 10-7-503(a)(1)(A) (emphasis added). The Court of
Appeals essentially ignored the fact that the DA regularly receives public
records from other agencies, reviews them in connection with the
transaction of the DA’s official duties, and then disposes of them by giving
them back to the originating agency. R.v. 1 at 13, 137, v. 2 at 197, 250.
This Court’s jurisprudence, however, demonstrates that the receipt of
records by a state or local governmental entity makes them public records
in the hands of the receiving entity. The Court of Appeals’ decision is
inconsistent with this jurisprudence.

In Griffin v. City of Knoxville, the police took possession of
handwritten notes after being called to a home to investigate a shooting
death. 821 S.W.3d 921, 924 (Tenn. 1991). The notes were considered by
the officers in deciding that the “death was a suicide rather than a
homicide,” and taken by law enforcement as evidence. Id. The resulting
police report indicated that the notes existed and it was the regular
practice of the police to collect suicide notes. Id. These facts, among
others, were sufficient for this Court to find that the notes were public

records because they were received by the police in connection with their
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official business.'” Id. Under the Court of Appeals’ decision in the
instant case, if the police department in Griffin had provided a copy of
the notes to the local DAG in connection with that office’s work, only the
police department—and not the DAG—would be a records custodian of
the notes. In addition, if the police department had returned the note to
the deceased’s family before a TPRA request was made it would not be
obligated to produce the record to a requester and, critically, the
requester would be unable to obtain injunctive relief to prevent such
circumvention in the future.

Three years later, this Court again took up the definition of “public
record” in Memphis Publishing v. City of Memphis, 871 S.W.2d 681
(Tenn. 1994). The specific question in that case was “whether ...
deposition transcripts, which were taken by counsel for the City and
County in [bankruptcy proceedings] are ‘state, county, or municipal
records’ within the meaning of Tenn. Code Ann. § 10-7-503.718 Id. at 683.
Similar to and relying upon Griffin, among other decisions, the Memphis
Publishing Court explained that “[w]ith the proper expansive definition
of ‘records’,” the transcripts were material “made or received in
connection with the transaction of official business™ of both local

governmental entities. Id. at 687. Under the Court of Appeals’ decision

17 Tenn. Code Ann. § 10-7-503(a)(1)(A) had not been enacted at the
time Griffin was decided. Instead, this Court relied on the almost
verbatim definition of “public record” in Tenn. Code Ann. § 10-7-301.

18 Like Griffin, the Memphis Publishing case was decided before
Tenn. Code Ann. § 10-7-503(a)(1)(A) was enacted.
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in this case, however, if the city’s counsel was the initial recipient of the
transcripts and sent them to the county attorney, only the city’s attorney
would be the records custodian of the transcripts, and the county attorney
would not.

Finally, in State v. Cawood, a former criminal defendant sought
“permanent possession” of evidence from his case that was introduced at
trial. 134 S.W.3d at 161. The evidence was first found to be a public
record. Id. at 165. This Court then explained that giving the former
criminal defendant permanent, and exclusive, possession of the evidence
was “assuredly, a form of disposal,” which was contrary to multiple
statutes, including Tenn. Code Ann. § 10-7-509(a). Id. at 165—66. Under
the Court of Appeals’ decision, if the clerk of court received copies of the
evidence from the local DAG, only the local DAG would be a records
custodian required to retain that evidence.

The Court of Appeals’ affirming of the trial court’s decision that the
DA was not a records custodian of the requested video it received from
the Sheriff and reviewed in deciding not to charge Officer Jenkins is
inconsistent with this Court’s decisions in Griffin, Memphis Publishing,
and Cawood. It creates an artificial distinction between records received
from outside of government with those received from another
governmental entity. As such, review of Mr. Perrusquia’s second

question presented is necessary to bring uniformity to Tennessee’s law.
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III. This case involves two questions of first impression,
which provide the Court with an opportunity to develop
Tennessee law on important issues.

Because this Court serves “primarily as a law-development court,”
State v. West, 844 S.W.2d 144, 146 (Tenn. 1992), and the list of factors in
Tenn. R. App. 11(a) is non-exhaustive, review of this case is also
warranted because it raises two issues that are of first impression in
Tennessee. See, e.g., State v. Burgins, 464 S.W.3d 298, 302 (Tenn. 2015)
(noting that issue raised by application was one of “first impression,”
supporting review by the Court); State v. McCoy, 459 S.W.3d 1, 8 (Tenn.
2014) (same); see also Tennessean v. Elec. Power Bd. of Nashuville, 979
S.W.2d 297, 298 (Tenn. 1998) (explaining in TPRA case that the Court
“eranted this appeal to address two questions of first impression”).

The first two questions raised by this application include matters
of first impression for this Court and were, when addressed by the Court
of Appeals, matters of first impression in that court as well. No
Tennessee appellate court had addressed how to interpret Tenn. Code
Ann. § 10-7-504(m)(1)(E)’s provisions, including the applicable one
mvolving the release of surveillance videos that, among other things,
show possible criminal activity. Nor had any appellate court addressed
the definition of a “records custodian” found in Tenn. Code Ann. § 10-7-
503(a)(1)(C). These matters of first impression provide this Court with a
means to develop the law in Tennessee and thereby support granting this

application.

43



CONCLUSION

For the foregoing reasons, Mr. Perrusquia respectfully requests
that this Court grant his application for review of the three questions

presented.

Respectfully submitted,

/s/Paul R. McAdoo

Paul McAdoo

REPORTERS COMMITTEE FOR
FREEDOM OF THE PRESS

6688 Nolensville Rd., Suite 108-20
Brentwood, TN 37027

Phone: 615.823.3633

Facsimile: 202.795.9310
pmcadoo@rcfp.org

Counsel for Petitioner-Appellant
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RULE 27(E) ADDENDUM

Pursuant to Tenn. R. App. P. 27(e), Petitioner-Appellant submits
the following statutes that are relevant to the determination of the issues

presented, reproduced in pertinent part.

Tenn. Code Ann. § 10-7-503

(a)(1) As used in this part and title 8, chapter 4, part 6:
(A) “Public record or records” or “state record or records”:

(1) Means all documents, papers, letters, maps, books, photographs,
microfilms, electronic data processing files and output, films, sound
recordings, or other material, regardless of physical form or
characteristics, made or received pursuant to law or ordinance or in
connection with the transaction of official business by any governmental
entity; and

(11) Does not include the device or equipment, including, but not limited
to, a cell phone, computer, or other electronic or mechanical device or
equipment, that may have been used to create or store a public record or
state record,;

(B) “Public records request coordinator” means any individual within a
governmental entity whose role it i1s to ensure that public records
requests are routed to the appropriate records custodian and that
requests are fulfilled in accordance with § 10-7-503(a)(2)(B); and

(C) “Records custodian” means any office, official, or employee of any
governmental entity lawfully responsible for the direct custody and care
of a public record.

(2)(A) All state, county and municipal records shall, at all times during
business hours, which for public hospitals shall be during the business
hours of their administrative offices, be open for personal inspection by
any citizen of this state, and those in charge of the records shall not refuse
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such right of inspection to any citizen, unless otherwise provided by state
law.

(B) The custodian of a public record or the custodian's designee shall
promptly make available for inspection any public record not specifically
exempt from disclosure. In the event it is not practicable for the record to
be promptly available for inspection, the custodian shall, within seven (7)
business days:

(1) Make the public record requested available to the requestor;

(11) Deny the request in writing or by completing a records request
response form developed by the office of open records counsel. The
response shall include the basis for the denial; or

(111) Furnish the requester in writing, or by completing a records request

response form developed by the office of open records counsel, the time
reasonably necessary to produce the record or information.

Tenn. Code Ann. § 10-7-504

(m)(1) Information and records that are directly related to the security of
any government building shall be maintained as confidential and shall
not be open to public inspection. For purposes of this subsection (m),
“government building” means any building that is owned, leased or
controlled, in whole or in part, by the state of Tennessee or any county,
municipality, city or other political subdivision of the state of Tennessee.
Such information and records include, but are not limited to:

(A) Information and records about alarm and security systems used at
the government building, including codes, passwords, wiring diagrams,
plans and security procedures and protocols related to the security
systems;

(B) Security plans, including security-related contingency planning and
emergency response plans;

48



(C) Assessments of security vulnerability;

(D) Information and records that would identify those areas of structural
or operational vulnerability that would permit unlawful disruption to, or
interference with, the services provided by a governmental entity; and

(E) Surveillance recordings, whether recorded to audio or visual format,
or both, except segments of the recordings may be made public when they
include an act or incident involving public safety or security or possible
criminal activity. In addition, if the recordings are relevant to a civil
action or criminal prosecution, then the recordings may be released in
compliance with a subpoena or an order of a court of record in accordance
with the Tennessee rules of civil or criminal procedure. The court or
administrative judge having jurisdiction over the proceedings shall issue
appropriate protective orders, when necessary, to ensure that the
information is disclosed only to appropriate persons. Release of any
segment or segments of the recordings shall not be construed as waiving
the confidentiality of the remaining segments of the audio or visual tape.

(2) Information made confidential by this subsection (m) shall be redacted
wherever possible and nothing in this subsection (m) shall be used to
limit or deny access to otherwise public information because a file or
document contains confidential information.

Tenn. Code Ann. § 10-7-505

(a) Any citizen of Tennessee who shall request the right of personal
inspection of any state, county or municipal record as provided in § 10-7-
503, and whose request has been in whole or in part denied by the official
and/or designee of the official or through any act or regulation of any
official or designee of any official, shall be entitled to petition for access
to any such record and to obtain judicial review of the actions taken to
deny the access.

(b) Such petition shall be filed in the chancery court or circuit court for

the county in which the county or municipal records sought are situated,
or in any other court of that county having equity jurisdiction. In the
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case of records in the custody and control of any state department, agency
or instrumentality, such petition shall be filed in the chancery court or
circuit court of Davidson County; or in the chancery court or circuit court
for the county in which the state records are situated if different from
Davidson County, or in any other court of that county having equity
jurisdiction; or in the chancery court or circuit court in the county of the
petitioner’s residence, or in any other court of that county having equity
jurisdiction. Upon filing of the petition, the court shall, upon request of
the petitioning party, issue an order requiring the defendant or
respondent party or parties to immediately appear and show cause, if
they have any, why the petition should not be granted. A formal written
response to the petition shall not be required, and the generally
applicable periods of filing such response shall not apply in the interest
of expeditious hearings. The court may direct that the records being
sought be submitted under seal for review by the court and no other
party. The decision of the court on the petition shall constitute a final
judgment on the merits.

(c) The burden of proof for justification of nondisclosure of records sought
shall be upon the official and/or designee of the official of those records
and the justification for the nondisclosure must be shown by a
preponderance of the evidence.

(d) The court, in ruling upon the petition of any party proceeding
hereunder, shall render written findings of fact and conclusions of law
and shall be empowered to exercise full injunctive remedies and relief to
secure the purposes and intentions of this section, and this section shall
be broadly construed so as to give the fullest possible public access to
public records.

(e) Upon a judgment in favor of the petitioner, the court shall order that
the records be made available to the petitioner unless:

(1) There 1s a timely filing of a notice of appeal; and
(2) The court certifies that there exists a substantial legal issue with

respect to the disclosure of the documents which ought to be resolved by
the appellate courts.
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(f) Any public official required to produce records pursuant to this part
shall not be found criminally or civilly liable for the release of such
records, nor shall a public official required to release records in such
public official’s custody or under such public official’s control be found
responsible for any damages caused, directly or indirectly, by the release
of such information.

(g) If the court finds that the governmental entity, or agent thereof,
refusing to disclose a record, knew that such record was public and
willfully refused to disclose it, such court may, in its discretion, assess all
reasonable costs involved in obtaining the record, including reasonable
attorneys’ fees, against the nondisclosing governmental entity. In
determining whether the action was willful, the court may consider any
guidance provided to the records custodian by the office of open records
counsel as created in title 8, chapter 4.
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Chancery Court for Shelby County
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No. W2023-00293-COA-R3-CV

JUDGMENT

This cause came on to be regularly heard and considered by this Court, and for the
reasons stated in the Opinion of this Court, of even date, it is Ordered:

1. The judgment of the trial court is affirmed. This cause is remanded for further
proceedings consistent with this opinion.

2. Costs of this appeal are taxed to the appellant, Jose Marcus Perrusquia, for which
execution may issue if necessary.

CARMA DENNIS MCGEE, J.
J. STEVEN STAFFORD, P.J., W.S.
KENNY ARMSTRONG, J.
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OPINION

Carma Dennis McGee, J.

*]1 This case involves a petition for judicial review filed
pursuant to the Tennessee Public Records Act, Tenn.

Code Ann. § 10-7-503, et seq., after the Shelby County
Sheriff and the District Attorney General denied a
journalist’s request to inspect surveillance video from
inside a jail facility. The chancery court denied the
petition. The journalist appeals. We affirm.

L.Facts & Procedural History

This appeal arises from a petition for access to public
records and for judicial review pursuant to the Tennessee
Public Records Act, Tenn. Code Ann. § 10-7-503, ef seq.
The petition was filed in the chancery court of Shelby
County by Jose Perrusquia, who described himself as a
journalist who was reporting on “the use of force by law
enforcement officers in Shelby County.” The respondents
are Floyd Bonner, Jr., in his official capacity as Shelby
County Sheriff, and Steven Mulroy, in his official
capacity as Shelby County District Attorney General.!
According to Mr. Perrusquia’s petition, he submitted
requests to various governmental entities to inspect public
records pertaining to a physical altercation that occurred
on or about May 29, 2018, between a police officer and
an individual who had been arrested. The petition states
that the incident occurred inside “201 Poplar,” a facility in
Memphis that houses the Shelby County Jail and is
operated by the Shelby County Sheriff’s Office, in a
detainee processing area known as the Sally Port. The
detainee pled guilty to assault for his part in the
altercation with the officer, and the officer was found to
have violated administrative regulations of the police
department, resulting in a suspension without pay. The
petition stated that the Sheriff’s Office had delivered its
investigative file to the District Attorney General for
review, but upon review of the file, the District Attorney
General concluded that no criminal charges would be
filed against the officer.

1 The suit was originally filed against Mr. Mulroy’s
predecessor, but Mr. Mulroy was substituted as the
named respondent upon being elected to the office of
Shelby County District Attorney General, pursuant to
Tennessee Rule of Civil Procedure 25.04(1).

Mr. Perrusquia’s petition acknowledged that, in response
to his public records requests, he had received a Memphis
Police Department case summary from the City of
Memphis and the Sheriff’s case file from the Sheriff’s
Office. These documents referenced the fact that a video
surveillance camera inside 201 Poplar had recorded the
incident. As a result, Mr. Perrusquia made a public
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records request to the Sheriff to review the video from
inside the jail. However, the Chief Policy Advisor for the
Sheriff’s Office responded that the surveillance video
would not be provided as it was “protected by the security
of governmental buildings and surveillance provisions of
the [Tennessee Public Records Act], T.C.A. § 10-7-504.
Mr. Perrusquia submitted a separate request to the District
Attorney General’s Office for any public records it had
connected to the incident. The Public Information Officer
for the District Attorney General’s Office responded by
providing the letter the District Attorney General had
written to the Sheriff explaining the decision not to
prosecute the officer upon review of the file and video.
However, the District Attorney General’s Office
explained that it had “returned the file since there was no
prosecution,” and “it was all sent back to the sheriff.”
According to the petition, Mr. Perrusquia requested that
the District Attorney General’s Office “get [the footage]
back from the Sheriff and release [it] to me in accordance
with the Tennessee Public Records Act.” In response, the
District Attorney General’s Office indicated that it would
continue to review its own files to determine whether a
copy of the requested video existed, but his request for the
District Attorney General’s Office to “retrieve records”
from the Sheriff’s Office in order to make them available
was denied. Mr. Perrusquia was informed that the District
Attorney General’s Office regularly reviews cases with
various law enforcement agencies in determining
pre-arrest and pre-indictment charging decisions, and
during the course of such review it may “access and
review records of the law enforcement agency,” but the
District Attorney General’s Office typically does not
retain those records, as the “brief temporary review of
another agency’s records does not typically warrant such
retention as a part of this Office’s function.”

2 Tennessee Code Annotated section 10-7-504(m)(1)(E)
provides, in pertinent part:
(m)(1) Information and records that are directly
related to the security of any government building
shall be maintained as confidential and shall not be
open to public inspection .... Such information and
records include, but are not limited to:

(E) Surveillance recordings, whether recorded to
audio or visual format, or both, except segments of
the recordings may be made public when they
include an act or incident involving public safety or
security or possible criminal activity....

*2 Due to these denials of his requests, Mr. Perrusquia’s
petition set forth two separate claims for relief. First, with
respect to both respondents, he alleged “Count I - Failure
to Provide Access to Public Records[.]” He asserted that
the surveillance footage was a public record and that no

exemption applied to permit the respondents to withhold
it. Specifically, Mr. Perrusquia contended that the
exemption in Tennessee Code Annotated section
10-7-504(m)(1)(E) “is inapplicable” because the
requested video fell within an exception for video
segments involving possible criminal activity. Mr.
Perrusquia further argued that “[pJursuant to the TPRA,
the DA was required to retain the Sheriff’s Case File,
including the Sally Port Footage[.]” Thus, he argued that
both the Sheriff and the District Attorney General should
be required to produce the footage to him. Next, the
petition asserted “Count II — Failure to Retain Public
Records” against the District Attorney General only. Mr.
Perrusquia reiterated his claim that the District Attorney
General “was required to retain the Sheriff’s Case File,
including the Sally Port Footage,” pursuant to the TPRA.
He sought declaratory and injunctive relief in addition to
attorney fees. In particular, Mr. Perrusquia sought “a
declaratory judgment that the records sought are public
records under Tennessee Law for which no exemption
applies, that the DA had a legal obligation to retain the
Sally Port Footage, and that the DA’s and Sheriff’s failure
to grant access to Mr. Perrusquia to these public records
constitutes a violation of the TPRA[.]” He sought
injunctive relief requiring:

a) the Sheriff’s Office to provide the DA’s Office with
a copy of the Sally Port Footage as well as its entire
case file on the [officer’s] matter that it had previously
provided to the DA’s Office,

b) the DA’s Office to receive and retain the [officer’s]
investigative materials, including the Sally Port
Footage, from the Sheriff’s Office consistent with the
applicable public records retention policy and RDA,
and

c¢) the DA’s Office to retain copies of all records that it
receives as part of its decision-making process
regarding whether to criminally prosecute persons
alleged to have committed a crime.
Mr. Perrusquia sought an award of attorney fees pursuant
to Tennessee Code Annotated section 10-7-505(g).

The Sheriff’s Office and the District Attorney General’s
Office filed separate responses to the petition. The
Sheriff’s Office maintained that production of the
surveillance video was not required under the Tennessee
Public Records Act due to the exemption in Tennessee
Code Annotated section 10-7-504(m)(1)(E) for “records
that are directly related to the security of any government
building,” which includes “[sJurveillance recordings.” It
noted that Mr. Perrusquia had requested surveillance
footage of an incident that occurred “inside the Shelby
County Jail, colloquially called ‘201 Poplar,” ” which

App’x 3


https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000039&cite=TNSTS10-7-504&originatingDoc=I88335f40dfca11eebd45e5ef1ea5b810&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000039&cite=TNSTS10-7-504&originatingDoc=I88335f40dfca11eebd45e5ef1ea5b810&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_5605000014c86
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000039&cite=TNSTS10-7-504&originatingDoc=I88335f40dfca11eebd45e5ef1ea5b810&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_5605000014c86
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000039&cite=TNSTS10-7-504&originatingDoc=I88335f40dfca11eebd45e5ef1ea5b810&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_5605000014c86
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000039&cite=TNSTS10-7-505&originatingDoc=I88335f40dfca11eebd45e5ef1ea5b810&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_16f4000091d86
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000039&cite=TNSTS10-7-504&originatingDoc=I88335f40dfca11eebd45e5ef1ea5b810&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_5605000014c86
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000039&cite=TNSTS10-7-504&originatingDoc=I88335f40dfca11eebd45e5ef1ea5b810&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_5605000014c86

Perrusquia v. Bonner, Slip Copy (2024)

would depict “the interior of the Jail building.” The
Sheriff’s Office acknowledged the portion of the statute
stating that “segments of the recordings may be made
public when they include an act or incident involving
public safety or security or possible criminal activity,” id.,
but insisted that this language was discretionary, not
mandatory. It contended that the video involved a single
altercation between two individuals and was not relevant
to any criminal prosecution or civil action. Moreover, the
Sheriff’s Office explained that it had several “reasons for
not releasing the videos” that were directly related to
security. The Sheriff’s Office submitted a declaration
from the Assistant Chief Jailer for the Shelby County Jail,
George Askew. Mr. Askew explained that “[t]here are
significant security concerns in releasing surveillance
video from inside Jail property.” First, he noted that
release of the video could alert the public as to the
location of surveillance cameras inside the jail. He
explained that the Sally Port area is where detainees are
brought when they are arrested, and it is connected to a
lobby where detainees are taken after clearing the Sally
Port. Mr. Askew stated that there had been issues with
detainees dropping or hiding weapons and drugs in that
area, so making video of the area public could give
individuals an opportunity to find potential hiding places.
Mr. Askew explained that any public release of video
showing the layout of the facility posed a potential
security risk, as it could also give individuals advance
knowledge of paths and procedures that are followed,
allowing them to find “blind spots” in security or hiding
locations for contraband. He noted that the surveillance,
particularly in this area of the jail, could show multiple
detainees who could be identified from the video. Mr.
Askew explained that audio and video of the detainees
can include various stages of processing and can include
personal information about them. He noted that such
information could include their identities, personal
information, and medical information, as “detainees are
clearly visible while they are asked medical questions by
anurse,” and their responses can be audible.

*3 In light of Mr. Askew’s declaration, the Sheriff’s
Office claimed that public release of the surveillance
video would raise “significant security concerns” in
addition to detainee privacy issues. The Sheriff’s Office
stated that it would provide the video to the court for in
camera review, and that the footage would depict more
than one detainee along with audio of a detainee
providing medical information. Given the position of the
Sheriff’s Office that subsection (m)(1)(E) provided it with
discretion as to whether the footage should be released,
the Sheriff’s Office contended that it had weighed the
serious issues at stake and correctly decided not to
disclose the video to the public.

In its separate response to the petition, the District
Attorney General’s Office first argued that nothing in the
Tennessee Public Records Act imposed on it any
obligation to “retain a copy” of the Sheriff’s case file. The
District Attorney General’s Office contended that it had
simply returned the file to the governmental entity that
was responsible for it. Thus, the District Attorney
General’s Office asserted that it did not have custody or
possession of the file and that it had no duty under the
Tennessee Public Records Act to “recreate” or “obtain” a
copy of the file for Mr. Perrusquia. See Tenn. Code Ann.
§ 10-7-503(a)(4)* (“This section shall not be construed as
requiring a governmental entity ... to create or recreate a
record that does not exist.”). In addition, the District
Attorney General asserted that even if it had maintained
custody of the surveillance footage when Mr. Perrusquia’s
request was made, it likewise would have chosen not to
disclose the video due to the exemption in Tennessee
Code Annotated section 10-7-504(m)(1)(E). Like the
Sheriff, the District Attorney General interpreted the
limited exception allowing disclosure of segments of
surveillance video as discretionary.

3 We reference the version of the statute in effect when
the petition was filed in June, 2022.

In support of its response, the District Attorney General’s
Office submitted the affidavit of the Assistant District
Attorney General who served as the Office’s Public
Records Counsel and Request Coordinator, Timothy
Beacham. Mr. Beacham explained that the District
Attorney General’s Office “routinely discusses and
reviews cases with local law enforcement agencies”
during the course of criminal investigations, typically
pre-arrest and pre-indictment. He said that the District
Attorney General’s Office “may access and review
records of the law enforcement agency,” but the
“investigative records reviewed are not typically retained
but are returned to the law enforcement agency.” Mr.
Beacham explained that the Office’s records retention
policy does not apply to “this temporary review of
another agency’s records,” nor is retention necessary in
considering pre-arrest or pre-indictment charging
determinations as part of the Office’s prosecutorial
function. Simply put, Mr. Beacham stated, the District
Attorney General’s Office is not the custodian of such
records. On the other hand, Mr. Beacham explained that
when a determination is made that further prosecution is
warranted, then investigative records in final form are
presented by the law enforcement agency to the District
Attorney General’s Office, and “[a] criminal case file is
then created and maintained” by the District Attorney
General’s Office. Finally, Mr. Beacham stated that the

App’x 4


https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000039&cite=TNSTS10-7-503&originatingDoc=I88335f40dfca11eebd45e5ef1ea5b810&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_d40e000072291
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000039&cite=TNSTS10-7-503&originatingDoc=I88335f40dfca11eebd45e5ef1ea5b810&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_d40e000072291
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000039&cite=TNSTS10-7-504&originatingDoc=I88335f40dfca11eebd45e5ef1ea5b810&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_5605000014c86
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000039&cite=TNSTS10-7-504&originatingDoc=I88335f40dfca11eebd45e5ef1ea5b810&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_5605000014c86

Perrusquia v. Bonner, Slip Copy (2024)

District Attorney General’s Office has in the past received
public records requests for surveillance recordings
maintained within its own criminal case files, but those
records are classified as confidential by law, and such
requests are routinely denied. Thus, Mr. Beacham
confirmed that if the District Attorney General’s Office
had maintained this video in a criminal case file and it
included surveillance within the meaning of Tennessee
Code Annotated section 10-7-504(m)(1)(E), the request
for the video would have been denied.

*4 Mr. Perrusquia filed a consolidated reply to the
responses filed by both respondents. He insisted that
disclosure of the surveillance video was mandatory
pursuant to Tennessee Code Annotated section
10-7-504(m)(1)(E) because it depicted possible criminal
activity. Mr. Perrusquia argued that interpreting “may” as
discretionary would undermine the purpose of the
Tennessee Public Records Act. He further argued that
both governmental entities were “records custodians” of
the video footage with an obligation to “retain” it.

After a hearing, the chancery court entered an order
denying Mr. Perrusquia’s petition. Initially, the court
found that the incident at issue was captured by
surveillance video inside the jail in an area controlled and
operated by the Sheriff’s Office. The court also found that
the Sheriff’s Office preserved the surveillance video,
made it part of its investigative file, and delivered that file
to the District Attorney General for review on June 12,
2018. The chancery court found that the District Attorney
General’s Office reviewed the Sheriff’s file but did not
open its own file on the matter, nor did the District
Attorney General “make or retain copies” of the Sheriff’s
file. Rather, the court found that the District Attorney
General’s Office returned the file to the Sheriff’s Office
on July 17, 2018. The court found that Mr. Perrusquia
submitted public records requests, in October 2020, to the
Sheriff’s Office for its file and to the District Attorney
General “for a copy of the surveillance video that was part
of the [Sheriff’s] investigative file.” The court found that
the Sheriff’s Office provided redacted copies of its
investigative file but did not provide the surveillance
video on the ground that it was not subject to disclosure
pursuant to Tennessee Code Annotated section
10-7-504(m)(1)(E). It noted that the District Attorney
General’s Office advised Mr. Perrusquia that it no longer
had the surveillance video in question because it had been
returned to the Sheriff’s Office, along with the
investigative file, in 2018. The trial court noted that Mr.
Perrusquia was requesting injunctions requiring the
Sheriff’s Office “to provide the DA with a copy of the
video and the entire related investigative file,” ordering
the District Attorney General’s Office to “retain” that

video and file, requiring both respondents to provide a
copy of the video to Mr. Perrusquia, and ordering the
District Attorney General’s Office to “retain copies” of all
records it receives as part of its decision-making process
regarding whether to criminally prosecute persons alleged
to have committed crimes.

Quoting  Tennessee  Code  Annotated  section
10-7-504(m)(1), the chancery court explained that
information and records directly related to security of any
government building “shall” be maintained as confidential
and “shall not” be open to public inspection. The court
noted that subsection (m)(1)(E) specifically listed video
surveillance recordings as one type of record included
within the exception that “shall” be maintained as
confidential. It noted that the same subsection provides
that segments of such recordings “may” be made public
when they include an act or incident involving public
safety, security, or possible criminal activity. The court
noted that the Sheriff’s Office decided not to release
portions of the surveillance video in question, and the
District Attorney General’s Office indicated that if it had
possession of the video, it would not release it based on
the same rationale. The court found that the surveillance
video in question was “a record directly related to the
security of a government building.” Thus, it concluded
that the video was not subject to disclosure. It concluded
that the term “may” in subsection (m)(1)(E) allows an
exception to nondisclosure of confidential surveillance
recordings but is discretionary, such that the release of
portions of otherwise confidential surveillance video is
within the discretion of the custodian of the video. In
addition, the chancery court concluded that the Sheriff’s
Office, not the District Attorney General’s Office, was the
“records custodian” within the meaning of the Act. The
court declined “to obligate the DA to become a records
custodian of another governmental entity’s record by
merely reviewing the record to determine whether or not
to pursue criminal prosecution.” As such, the petition was
denied. Mr. Perrusquia timely filed a notice of appeal.

IL.Issues Presented

*5 Mr. Perrusquia presents the following issues for
review on appeal, which we quote from his brief:

1. Is the Shelby County District Attorney General’s
Office (the “DA” or the “DA’s Office”) a “records
custodian” pursuant to Tenn. Code Ann. §
10-7-503(a)(1)(C) as to records it receives and reviews
to make a charging determination?
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2. If the DA was a “records custodian” pursuant to
Tenn. Code Ann. § 10-7-503(a)(1)(C) of the requested
public records at issue, should the trial court have
issued an injunction requiring the Sheriff (the “Sheriff”
or the “Sheriff’s Office”) to reproduce copies of those
public records to the DA’s Office and the DA to
receive and retain those records?

3. Should the trial court have issued an injunction
requiring the DA to retain future records it receives and
reviews to make a charging decision, except as
permitted by the applicable Records Disposition
Authorization?

4. Are the Sheriff and the DA required by the
Tennessee Public Records Act (“TPRA”), including
Tenn. Code Ann. § 10-7-504(m)(1)(E), to produce a
video recording depicting an act or incident involving
public safety or security or possible criminal activity in
the Shelby County Jail’s Sally Port?

5. Did the Sheriff and the DA knowingly and willfully
withhold the public records sought here in violation of
the TPRA such that Petitioner-Appellant should be
awarded reasonable attorneys’ fees and costs pursuant
to Tenn. Code Ann. § 10-7-505(g) for both the
proceedings before this Court and the trial court?

For the following reasons, we affirm the decision of the
chancery court and remand for further proceedings.*

4

Mr. Perrusquia argues in his reply brief that the
appellees waived certain arguments on appeal by
failing to designate them as issues for review.
Tennessee Rule of Appellate Procedure 27(b) provides,
“If appellee is also requesting relief from the judgment,
the brief of the appellee shall contain the issues and
arguments involved in his request for relief as well as
the answer to the brief of appellant.” (emphasis added).
Accordingly, if an appellee’s argument seeks
affirmative relief from the trial court’s ruling, its failure
to designate the argument as an issue in its brief will be
fatal to this Court’s review. Mid-S. Maint. Inc. v.
Paychex Inc., No. W2014-02329-COA-R3-CV, 2015
WL 4880855, at *9 (Tenn. Ct. App. Aug. 14, 2015).
The arguments made by the appellees do not seek such
affirmative relief and were not required to be
designated as issues on appeal. See Wilson v. City of
Memphis, No. W2014-01822-COA-R3-CV, 2015 WL
4198769, at *11 n.9 (Tenn. Ct. App. July 13, 2015)
(“Because [the appellee] prevailed in the trial court ...
and only seeks to uphold the trial court’s judgment, she
does not appear to be seeking any affirmative relief
from this Court. Accordingly, her failure to brief this
issue does not result in a waiver.”).

II1. Discussion

We begin with a brief overview of the Tennessee Public
Records Act, Tenn. Code Ann. § 10-7-503, et seq. The
TPRA is intended “to facilitate the public’s access to
government records.” Tennessean v. Metro. Gov'’t of
Nashville, 485 S.W.3d 857, 864 (Tenn. 2016) (citing Swift
v. Campbell, 159 S.W.3d 565, 571 (Tenn. Ct. App.
2004)). The Act provides, in pertinent part:

*6 (a)(2)(A) All state, county and municipal records
shall, at all times during business hours, ... be open for
personal inspection by any citizen of this state, and
those in charge of the records shall not refuse such right
of inspection to any citizen, unless otherwise provided
by state law.

(B) The custodian of a public record or the custodian’s
designee shall promptly make available for inspection
any public record not specifically exempt from
disclosure. In the event it is not practicable for the
record to be promptly available for inspection, the
custodian shall, within seven (7) business days:

(i) Make the information available to the requestor;

(i) Deny the request in writing or by completing a
records request response form developed by the office
of open records counsel. The response shall include the
basis for the denial; or

(iii) Furnish the requester in writing, or by completing a
records request response form developed by the office
of open records counsel, the time reasonably necessary
to produce the record or information.

(3) Failure to respond to the request as described in
subdivision (a)(2) shall constitute a denial and the
person making the request shall have the right to bring
an action as provided in § 10-7-505.

(4) This section shall not be construed as requiring a
governmental entity to sort through files to compile
information or to create or recreate a record that does
not exist. Any request for inspection or copying of a
public record shall be sufficiently detailed to enable the
governmental entity to identify the specific records for
inspection and copying.

Tenn. Code Ann. § 10-7-503(a)(2)-(4).5 The Act broadly

defines public records as:

all  documents, papers, letters, maps, books,
photographs, microfilms, electronic data processing
files and output, films, sound recordings, or other
material, regardless of physical form or characteristics,
made or received pursuant to law or ordinance or in
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connection with the transaction of official business by
any governmental entity[.]
Tenn. Code Ann. § 10-7-503(a)(1)(A)(1).

5 The term “public records law” has been used “to denote
the entire body of legislation pertaining to public
records” spanning from section 10-7-101 through Part
5. Memphis Pub. Co. v. City of Memphis, 871 S.W.2d
at 684 n.l. “The ‘Public Records Act,” by contrast,
refers only to the sections of Title 10, Chapter 7 that
deal with public access to governmental records,”
codified at § 10-7-503, et seq. Id.

“There is a presumption of openness for government
records.” Tennessean, 485 S.W.3d at 864 (citing Memphis
Publ’g Co. v. City of Memphis, 871 S.W.2d 681, 684
(Tenn. 1994)). “The Public Records Act, however, is not
absolute, as there are numerous statutory exceptions to
disclosure.” /d. at 865. The Act itself “recognizes the
necessity of withholding some information from the
public  domain.”  Adams v Tennessean, No.
M2001-00662-COA-R3-CV, 2002 WL 192575, at *3
(Tenn. Ct. App. Feb. 7, 2002). Tennessee Code Annotated
section 10-7-504, and numerous other statutes
cross-referenced  thereunder, “create  classes  of
confidential records not subject to inspection.” Griffin v.
City of Knoxville, 821 S.W.2d 921, 923 (Tenn. 1991).
Thus, the General Assembly “included specific
exceptions from disclosure in the public records statutes
themselves” and also “acknowledged and validated both
explicit and implicit exceptions from disclosure found
elsewhere in state law.” Swift, 159 S.W.3d at 571.

*7 A citizen who requests “the right of personal
inspection” and “whose request has been in whole or in
part denied ... shall be entitled to petition for access to any
such record and to obtain judicial review of the actions
taken to deny the access.” Tenn. Code Ann. §
10-7-505(a). The Act “provides for an expedited hearing
and a truncated procedure with regard to disputes
concerning the disclosure of public records.” Brewer v.
Metro. Gov'’t of Nashville & Davidson Cnty., No.
M2023-00788-COA-R3-CV, 2023 WL 8281582, at *6
(Tenn. Ct. App. Nov. 30, 2023). “The burden of proof for
justifying nondisclosure or demonstrating that a record is
statutorily exempt from disclosure rests with the agency

that has denied access.” Tennessean v. Elec. Power Bd. of

Nashville, 979 S.W.2d 297, 301 (Tenn. 1998) (citing
Tenn. Code Ann. § 10-7-505(c)). The Act provides that
“the justification for the nondisclosure must be shown by
a preponderance of the evidence.” Tenn. Code Ann. §
10-7-505(c). In reviewing the petition, ‘“courts must
construe the Act ‘so as to give the fullest possible public
access to public records.” ” Tennessean, 979 S.W.2d at
301 (quoting Tenn. Code Ann. § 10-7-505(d)). The court

is “empowered to exercise full injunctive remedies and
relief to secure the purposes and intentions of this
section[.]” Tenn. Code Ann. § 10-7-505(d).

A. Statutory Exemption — Tenn. Code Ann. §
10-7-504(m)(1)(E)

In summary, “a public official can justify refusing a
Tennessee citizen access to a governmental record only
by proving by a preponderance of the evidence that the
record in controversy” comes within an exemption.
Memphis Pub. Co. v. Holt, 710 SSW.2d 513, 517-18
(Tenn. 1986). Thus, we begin with Mr. Perrusquia’s issue
regarding the applicability of the statutory exemption that
was invoked by both the Sheriff and the District Attorney
General in their responses to his petition.© He frames his
issue on appeal as follows: “Are the Sheriff and the DA
required by the Tennessee Public Records Act (“TPRA”),
including Tenn. Code Ann. § 10-7-504(m)(1)(E), to
produce a video recording depicting an act or incident
involving public safety or security or possible criminal
activity in the Shelby County Jail’s Sally Port?”

6 Tennessee Code Annotated section 10-7-504(a)(5)
contains a separate exemption relating to “materials in
the possession of the office of the attorney general and
reporter which relate to any pending or contemplated
legal or administrative proceeding in which the office
of the attorney general and reporter may be involved,”
‘but the parties do not rely on it in this litigation.

Read in context, Tennessee Code Annotated section
10-7-504(m) provides:

(m)(1) Information and records that are directly
related to the security of any government building shall
be maintained as confidential and shall not be open to
public inspection. For purposes of this subsection (m),
“government building” means any building that is
owned, leased or controlled, in whole or in part, by the
state of Tennessee or any county, municipality, city or
other political subdivision of the state of Tennessee.
Such information and records include, but are not
limited to:

(A) Information and records about alarm and security
systems used at the government building, including
codes, passwords, wiring diagrams, plans and security
procedures and protocols related to the security
systems;

(B) Security plans, including security-related
contingency planning and emergency response plans;

(C) Assessments of security vulnerability;
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(D) Information and records that would identify those
areas of structural or operational vulnerability that
would permit unlawful disruption to, or interference
with, the services provided by a governmental entity;
and

(E) Surveillance recordings, whether recorded to audio
or visual format, or both, except segments of the
recordings may be made public when they include an
act or incident involving public safety or security or
possible criminal activity. In addition, if the recordings
are relevant to a civil action or criminal prosecution,
then the recordings may be released in compliance with
a subpoena or an order of a court of record in
accordance with the Tennessee rules of civil or criminal
procedure. The court or administrative judge having
jurisdiction over the proceedings shall issue appropriate
protective orders, when necessary, to ensure that the
information is disclosed only to appropriate persons.
Release of any segment or segments of the recordings
shall not be construed as waiving the confidentiality of
the remaining segments of the audio or visual tape.

*8 (2) Information made confidential by this subsection
(m) shall be redacted wherever possible and nothing in
this subsection (m) shall be used to limit or deny access
to otherwise public information because a file or
document contains confidential information.
(emphasis added). Mr. Perrusquia contends that the term
“may” in the phrase “segments of the recordings may be
made public” should be construed as a mandatory
requirement. Thus, according to Mr. Perrusquia, the
surveillance video in this case must be made public
because, he argues, it involves possible criminal activity.

“In general, use of the word ‘shall’ in a statute indicates
that the statutory provision is mandatory, not
discretionary.” Emory v. Memphis City Sch. Bd. of Educ.,
514 SW.3d 129, 144 n.11 (Tenn. 2017). Use of the word
“may” “ordinarily connotes discretion or permission; and
it will not be treated as a word of command unless there is
something in the context or subject matter of the act or
statute under consideration to indicate that it was used in
that sense.” In re Estate of Rogers, 562 S.W.3d 409, 424
(Tenn. Ct. App. 2018) (quoting Colella v. Whitt, 202
Tenn. 551, 308 S.W.2d 369, 371 (1957)); see, e.g., State
v. Cavin, 671 S.W.3d 520, 526 (Tenn. 2023) (“The
General Assembly’s use of the term ‘may’ in this context
rather than ‘shall’ is significant. ‘May’ is a permissive
term and gives a trial court discretion[.]”). “In
determining whether ‘may’ should be interpreted as being
mandatory, ‘the prime object is to ascertain the legislative
intent, from a consideration of the entire statute, its
nature, its object, and the consequences that would result
from construing it one way or the other.” ” Robinson v.

Fulliton, 140 S.W.3d 312, 321 (Tenn. Ct. App. 2003)
(quoting Baker v. Seal, 694 S.W.2d 948, 951 (Tenn. Ct.
App. 1984)). “ ‘When the words of a statute are
ambiguous or when it is just not clear what the legislature
had in mind, courts may look beyond a statute’s text for
reliable guides to the statute’s meaning.” ” Id. (quoting
BellSouth Telecomms., Inc. v. Greer, 972 S.W.2d 663,
673 (Tenn. Ct. App. 1997)). Such guides may include
“the statute’s historical background, the conditions giving
rise to the statute, circumstances contemporaneous with
the statute’s enactment, and the statute’s legislative
history,” and the statute’s stated purpose must also be
considered. /d.

Mr. Perrusquia points to Tennessee Code Annotated
section  10-7-503(a)(2)(B), which provides, “The
custodian of a public record ... shall promptly make
available for inspection any public record not specifically
exempt from disclosure.” (emphasis added). In addition,
Tennessee Code Annotated section 10-7-505(d) of the Act
states that it “shall be broadly construed so as to give the
fullest possible public access to public records.” Thus, we
recognize that courts must “interpret the terms of the Act
liberally to enforce the public interest in open access to
the records of state, county, and municipal governmental
entities.” Memphis Publ’g Co. v. Cherokee Child. & Fam.
Servs., Inc., 87 S.W.3d 67, 74 (Tenn. 2002). At the same
time, we must also bear in mind that it was “within the
power of the Legislature to create, limit, or abolish rights
of access to public records.” Moncier v. Harris, No.
E2016-00209-COA-R3-CV, 2018 WL 1640072, at *5
(Tenn. Ct. App. Apr. 5, 2018) (citing Abernathy v.
Whitley, 838 S.W.2d 211, 214 (Tenn. Ct. App. 1992)).
Despite “the breadth of the public records statutes’
disclosure  requirements, the General Assembly
recognized from the outset that circumstances could arise
where the reasons not to disclose a particular record or
class of records would outweigh the policy favoring
public disclosure.” Swift, 159 S.W.3d at 571.
Accordingly, “[n]otwithstanding the presumption of
openness, in the interest of public policy the General
Assembly [ ] provided specific explicit exemptions from
disclosure contained in the TPRA itself.” Patterson v.
Convention Ctr. Auth., 421 S.W.3d 597, 606 (Tenn. Ct.
App. 2013).

*9 Over the years, the General Assembly has added many
categories of records that are specifically excepted from
the Act, such that “[t]he once all-encompassing Public
Records Act is now more narrow.” Tennessean, 485
S.W.3d at 8657 “The exceptions to [the] TPRA
recognized by state law reflect the Legislature’s judgment
that ‘the reasons not to disclose a record outweigh the
policy favoring disclosure.” ” Moncier, 2018 WL
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1640072, at *5 (quoting Allen v. Day, 213 S.W.3d 244,
261 (Tenn. Ct. App. 2006)). This Court has recognized
that “[i]t was the legislature that opened the door making
the records public in the first place. Certainly, in light of
subsequent events, the legislature could decide that its
policy was too broad and close the door on certain
records.” Thompson v. Reynolds, 858 S.W.2d 328, 329
(Tenn. Ct. App. 1993). For instance, in Moncier v. Harris,
we observed that Tennessee Code Annotated section
10-7-504(a)(29) was “a completely new addition that
brought entirely new categories of personal information
under a confidential umbrella, supporting the legislature’s
intent to /imit the Public Disclosure Act.” Moncier v.
Harris, No. E2016-00209-COA-R3-CV, 2017 WL
946350, at *7 (Tenn. Ct. App. Mar. 10, 2017) (emphasis
added). Notably, the TPRA’s exceptions “are not
subsumed by the admonition to interpret the Act broadly,”
and “courts are not free to apply a ‘broad’ interpretation
that disregards specific statutory language.” Tennessean v.
Tennessee Dep’t of Pers., No.
M2005-02578-COA-R3-CV, 2007 WL 1241337, at *5
(Tenn. Ct. App. Apr. 27,2007).

7 Twenty years ago, we noted that “[t]he cross references
to Tenn. Code Ann. § 10-7-504 -currently list
approximately 136 statutes containing exceptions to
public records act disclosure.” Swiff, 159 S.W.3d at 572
n.11. “[B]y 2018, the Office of Open Records Counsel
catalogued 538 express PRA exceptions, some found in
section 10-7-504, but many more scattered through
other statutes.” Andrew C. Fels, Missing Footage:
Reforming Tennessee’s Law Enforcement Public
Record Exception, 53 U. Mem. L. Rev. 375, 390
(2022).

Having concluded that the stated purpose of the TPRA
does not fully resolve the issue of whether “may” in
section 10-7-504(m)(1)(E) should be interpreted as
permissive or mandatory, we will look to legislative
history “in an effort to glean the legislature’s intent.” See
Robinson, 140 S.W.3d at 322; see also Memphis Publ’g
Co. v. City of Memphis, No. W2016-01680-COA-R3-CV,
2017 WL 3175652, at *8 (Tenn. Ct. App. July 26, 2017)
(“Upon our consideration of section 10-7-503(f), the
legislative history, and in the context of other provisions
of the TPRA, we do not construe the term ‘chief public
administrative officer’ to include the position of chief of
police or police director.”).

The legislative history directly addresses the issue before
us regarding the intended meaning of “may” within
subsection (m)(1)(E). This subsection was added in 2009.
See 2009 Tenn. Laws Pub. Ch. 567 (H.B. 703). During
the Senate Session on May 11, 2009, the following
exchange took place when a senator questioned the

sponsor of the bill about how the exception for
surveillance video, which had been amended in the bill,
would apply in certain circumstances:

Senator Roy Herron: ... Under this amendment if there
is an act or incident involving public safety or security,
then the video or the recordings could be shared. What
if it’s an incident where someone, for example, says
that government employees are not showing up for
work, and in effect are being paid as phantom workers?
Could you use the surveillance in those situations?
What if there is a situation where someone is alleging
that government workers are walking off with
equipment or property that belongs to the government?
Is that the sort of security issue that would be covered
by your amendment or would that be outside the scope
of that?

Senator Dewayne Bunch: Thank you, Mr. Speaker. |
believe that those would be covered by the amendment,
but greater latitude it should be noted is given to the
discretion of the party or folks that will be deciding.
And obviously if someone doesn’t like the decision that
is made by the county, or the county attorney, then they
can take that issue up with the court like they do now.
So I do think it — the bill as drafted and the amendment
as drafted it gives examples — including but not limited
to examples — and those are the examples cited on the
bill. With the purpose being information and records
that are directly related to the security of any
government building shall be confidential, and the
purpose being, when requests are made that the county
attorney deems to be inappropriate as far as security of
the government building, or whichever government
building it may be .... In this specific instance that
brought this case before us, it was a county courthouse
where someone was requesting records, the tapes of the
court proceedings, which showed the movement of the
guards, and in our courthouse we don’t have guards for
every courtroom, and so it showed the time and when
they were moving and they felt that was something that
should not be made public. And so because it is
something that deals with security.

*10 So I think we give great discretion to the county to
make that determination. And if the folks who are
requesting that information obviously don’t like it, then
they are ... then the discretion would go to the court.
With the legislative intent being, again the goal of
section one, information and records that are directly
related to security of any govt building. And I think
within that discretion I do believe that our trial courts
and our county folks can handle that and be able to deal
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wisely with that. But I think — I appreciate your
questions. I think they are good “what if” questions.
And I do think it would fall from the discretion of the
attorney but, or county attorney or county officials, but
I do think those would be instances where if someone
made a prima facie case that this was going on, that
perhaps this information would be readily available so I
hope that answers your inquiry.
So, according to the explanation given by the bill sponsor,
the legislative intent was not to create a situation in which
a governmental entity would have a mandatory duty to
release any surveillance video arguably related to public
safety or security. To use his words, the governmental
entity would have “latitude” and “discretion,” and there
would likely be situations “when requests are made that
the county attorney deems to be inappropriate as far as
security of the government building.”

This interpretation is entirely consistent with the
legislature’s use of the term “may” within this part of the
statute while using the term “shall” in other portions of
the same subsection. See Tenn. Code Ann. §
10-7-504(m)(1)(E) (“Information and records that are
directly related to the security of any government building
shall be maintained as confidential and shall not be open
to public inspection.... [S]egments of the recordings may
be made public when they include an act or incident
involving public safety or security or possible criminal
activity.”) (emphasis added). Cf. Memphis Publ’g Co. v.
City of Memphis, 2017 WL 3175652, at *9 (“Upon our
consideration of the statutory scheme and legislative
history, we are not persuaded that the position of director
of police was intended to be included within the ambit of
section 503(f); if the Legislature had so intended, it could
have used the specific language designating the position
‘chief law enforcement officer’ as it did in section 504.”).

Mr. Perrusquia suggests that it will defeat the stated
purpose of the TPRA if government officials have
discretion regarding whether to release a surveillance
video showing possible criminal activity. He contends
that the release of such surveillance “would be in the
public interest.” At the same time, we recognize the
existence of competing concerns regarding any mandatory
release of video surveillance related to the security of
government buildings. As explained above, the exceptions
to the TPRA “reflect the Legislature’s judgment that ‘the
reasons not to disclose a record outweigh the policy
favoring disclosure.” ” Moncier, 2018 WL 1640072, at *5
(quoting Allen, 213 S.W.3d at 261). “Where the
legislature has clearly established a statute’s parameters,
courts are not free to apply a ‘broad’ interpretation that
disregards specific statutory language.” Tennessee Dep't
of Pers., 2007 WL 1241337, at *5. In this particular

context, Tennessee courts have repeatedly recognized that
“the General Assembly, not this Court, establishes the
public policy of Tennessee.” Schneider v. City of Jackson,
226 S.W.3d 332, 344 (Tenn. 2007) (explaining that
“[w]hether the law enforcement privilege should be
adopted as an exception to the Public Records Act is a
question for the General Assembly”); see also
Public.Resource.Org v. Matthew Bender & Co., Inc., No.
M2022-01260-COA-R3-CV, 2023 WL 7408939, at *8
(Tenn. Ct. App. Nov. 9, 2023) (“[W]e are guided by the
General Assembly’s clear intent, not the underlying
wisdom of the policy, which we do not pass judgment
on.”); Patterson, 421 S.W.3d at 613 (“it is the prerogative
of the General Assembly to enunciate exceptions to
disclosure based on public policy”); Moncier, 2018 WL
1640072, at *5 (“It is within the power of the Legislature
to create, limit, or abolish rights of access to public
records.”).

8 We have recognized other instances in which disclosure
was not mandatory. See, e.g., Coleman v. Kisber, 338
S.W.3d 895, 908 (Tenn. Ct. App. 2010) (explaining that
“[tlhe decision to disclose tax administration
information lies solely within the discretion of the
Commissioner of the Department of Revenue,” Tenn.
Code Ann. § 67-1-1711, and the Commissioner had
determined that it was not in the best interests of the
State to release the withheld documents); Contemp.
Media, Inc. V. Gilless, No.
W2000-02774-COA-R3-CV, 2002 WL 1284272, at *3
(Tenn. Ct. App. June 3, 2002) (“[T]he exemption to the
Public Records Act contained in Tennessee Code
Annotated § 10-7-504(g)(1)(A) permits the sheriff’s
department to redact or keep confidential the
photographs of the nineteen newly hired deputy
sheriffs.”).

*11 Considering the statutory text, the purpose and
history of the Tennessee Public Records Act and its
exceptions, and the legislative history regarding this
particular subsection, we conclude that the trial court
properly interpreted the disputed language within
Tennessee Code Annotated section 10-7-504(m)(1)(E) as
permissive rather than mandatory. We reject Mr.
Perrusquia’s argument that the statute “required” the
respondents to make the surveillance video available for
public inspection.

B. Injunctive Relief against the District Attorney
General

Even though we have determined that the respondents
were not mandatorily required to produce the surveillance
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video at issue in this case, Mr. Perrusquia raises several
other issues that only pertain to the District Attorney
General’s Office and the files it will maintain going
forward. The issues he presented pertaining to the District
Attorney General are stated in his brief as follows:

1. Is the Shelby County District Attorney General’s
Office (the “DA” or the “DA’s Office”) a “records
custodian” pursuant to Tenn. Code Ann. §
10-7-503(a)(1)(C) as to records it receives and reviews
to make a charging determination?

2. If the DA was a “records custodian” pursuant to
Tenn. Code Ann. § 10-7-503(a)(1)(C) of the requested
public records at issue, should the trial court have
issued an injunction requiring the Sheriff (the “Sheriff”
or the “Sheriff’s Office™) to reproduce copies of those
public records to the DA’s Office and the DA to
receive and retain those records?

3. Should the trial court have issued an injunction
requiring the DA to retain future records it receives and
reviews to make a charging decision, except as
permitted by the applicable Records Disposition
Authorization?
(emphasis added). Mr. Perrusquia notes that he asserted
two claims in his petition, which he characterized as
“Failure to Provide Access to Public Records” and
“Failure to Retain Public Records.” He also sought
several injunctions, requiring:

a) the Sheriff’s Office to provide the DA’s Office with
a copy of the Sally Port Footage as well as its entire
case file on the [officer’s] matter that it had previously
provided to the DA’s Office,

b) the DA’s Office to receive and retain the [officer’s]
investigative materials, including the Sally Port
Footage, from the Sheriff’s Office consistent with the
applicable public records retention policy and RDA,
and

¢) the DA’s Office to retain copies of all records that it
receives as part of its decision-making process
regarding whether to criminally prosecute persons
alleged to have committed a crime.
(emphasis added). As these issues and requests make
clear, Mr. Perrusquia is not seeking to inspect an existing
record in the hands of the District Attorney General’s
Office. Mr. Perrusquia conceded in his petition that he
had already “received the Sheriff’s Case File from the
Sheriff in response to a public records request.” (emphasis
added). Still, he wants the Sheriff’s Office or the District
Attorney General’s Office to “reproduce copies” of the
investigative files of the Sheriff’s Office, which will then

be “retained” by the District Attorney General’s Office
going forward. He seeks an injunction requiring the
District Attorney General’s Office to make and retain
“copies” of all records it receives as part of its
decision-making process in the future. He insists that such
injunctive relief is proper under the Tennessee Public
Records Act and “necessary to remedy the DA’s failure to
retain public records.”

*12 “[Tlhe Tennessee legislature has bestowed upon
Tennessee courts limited subject matter jurisdiction to
adjudicate claims arising under the Public Records Act,
where the petitioner seeks access to records in the
possession of a government agency.” Allen, 213 S.W.3d
at 248. “In light of the limited nature of a trial court’s
subject matter jurisdiction under [the] TPRA, the
Legislature has provided specific procedures for obtaining
access to governmental records when access has been
denied.” Moncier, 2018 WL 1640072, at *11 (citing
Tenn. Code Ann. § 10-7-505). Specifically, Tennessee
Code Annotated section 10-7-505 provides:

(a) Any citizen of Tennessee who shall request the right
of personal inspection of any state, county or municipal
record as provided in § 10-7-503, and whose request
has been in whole or in part denied by the official
and/or designee of the official or through any act or
regulation of any official or designee of any official,
shall be entitled to petition for access to any such
record and to obtain judicial review of the actions taken
to deny the access.

(d) The court, in ruling upon the petition of any party
proceeding hereunder, shall render written findings of
fact and conclusions of law and shall be empowered to
exercise full injunctive remedies and relief to secure the
purposes and intentions of this section, and this section
shall be broadly construed so as to give the fullest
possible public access to public records.
(emphasis added). “This statute plainly and in
unambiguous language confers upon courts broad powers
to grant injunctive remedies that secure the purposes and
intentions of the Public Records Act.” Schneider, 226
S.W.3d at 348. Thus, “[i]n ruling on a petition for access
to records, the Chancery Court is empowered to exercise
full injunctive remedies and relief under the Act.” Cole v.
Campbell, 968 S.W.2d 274, 275 (Tenn. 1998). In
Schneider, for example, the Tennessee Supreme Court
reinstated a trial court’s permanent injunction “requiring
the City prospectively to respond in writing to all future
written public records requests from The Jackson Sun or
its agents and to explain whether the record sought would
be produced and, if not, the basis for nondisclosure.” 226
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S.W.3d at 348. The Supreme Court explained that this
type of permanent injunction “directly remedie[d] the
City’s failure to respond to Petitioners’ multiple requests
for public records.” Id. In that case, the injunction
requiring the City to provide a written response
articulating its reasons for nondisclosure secured “the
purposes of the Public Records Act[.]” /d.

Essentially, Tennessee Code Annotated section 10-7-505
provides “an enforcement mechanism to gain access to
governmental records opened to the public by T.C.A. §
10-7-503.” Memphis Pub. Co. v. Holt, 710 S.W.2d at 517.
However, we must keep in mind that this section
empowers a court to award injunctive relief “fo secure the
purposes and intentions of this section.” Tenn. Code Ann.
§ 10-7-505(d) (emphasis added). Mr. Perrusquia contends
that the future injunctive relief he seeks “secures the
purposes and intentions of the TPRA.” We disagree.

“Although the TPRA allows the public a right to examine
governmental records, section 10-7-503(a)(4) makes clear
that it does not require ‘a governmental entity to sort
through files to compile information or to create or
recreate a record that does not exist.” ” Conley v. Knox
Cnty. Sheriff, No. E2020-01713-COA-R3-CV, 2022 WL
289275, at *4 (Tenn. Ct. App. Feb. 1, 2022) perm. app.
denied (Tenn. Aug. 3, 2022) (quoting Tenn. Code Ann. §
10-7-503(a)(4)) (emphasis added).

*13 This principle is illustrated in a number of cases,
including Hickman v. Tennessee Board of Probation and
Parole, No. M2001-02346-COA-R3-CV, 2003 WL
724474, at *1-2 (Tenn. Ct. App. Mar. 4, 2003), where an
inmate submitted a long list of requests for records related
to inmates and parole decisions. The Board claimed that it
was not required to comply with the requests because the
information he sought would have to be “manually
obtained.” Id. at *9. For example, the petitioner asked for
certain information about all inmates certified as parole
eligible dating back to 1992. Id. at *10. The Board
explained that this information was only maintained on a
form in each inmate’s individual file, not in a computer,
so the file of each inmate would have to be reviewed to
find the requested information:

That is, the Board asserts that some of the information
requested by Mr. Hickman is simply not available in a
record that the Board has made or received; the Board
does not maintain the requested information in a record
as defined by the statute. In other words, the Board
essentially asserts that Mr. Hickman’s request is not for
an existing record, but instead would require the Board
to create a new record by compiling the information
from thousands of existing records.

Id. at *9-10. Regarding this particular request, for

information not stored in a computer system, we
concluded that “the Public Records Act does not require a
governmental entity to manually sort through records and
compile information gained from those records.” Id. at
*10. We found “nothing in the Act which would shift to
the agency the burden of manually compiling information
from thousands of separate records into a new record.”
Id. The Board was not required “to go through every
parole eligible inmate’s file and retrieve the Risk Factor
for each so as to compile that information for Mr.
Hickman.” /d.

9 In 2008, Tennessee Code Annotated section 10-7-503
was amended to specify that “[t]his section shall not be
construed as requiring a governmental entity or public
official to create a record that does not exist.” 2008
Tenn. Laws Pub. Ch. 1179 (S.B. 3280) (emphasis
added). In 2016, it was amended again to provide that
“[t]his section shall not be construed as requiring a
governmental entity ... to create or recreate a record
that does not exist.” 2016 Tenn. Laws Pub. Ch. 722
(H.B. 2082) (emphasis added). The statute clarifies,
however, that “[tlhe redaction of confidential
information shall not constitute the creation of a new
record.” Tenn. Code Ann. § 10-7-503(a)(5).

10 As Mr. Perrusquia notes, the Hickman Court held that
“[a]lthough the Act [ ] gives the court the power to
‘exercise full injunctive remedies and relief to secure
the purposes and intentions of this section,” we find no
requirement that a petitioner meet the requirements for
an injunction set out in Tenn. R. Civ. P. 65.” 2003 WL
724474, at *5. We stated that “a citizen seeking access
to government records must only meet the requirements
set out in the Public Records Act.” Id. We explained,

If a citizen is denied access to a public record, no
additional ‘irreparable harm’ must be shown. The
legislature has established as public policy the fullest
possible access to public records and has determined
that denial of access is sufficient herein to warrant
court action requiring disclosure. The Act provides
that if the court finds that access was improperly
denied, ... the court shall order that the records be
made available.
Id. Regardless of Mr. Perrusquia’s argument regarding
additional factors, however, injunctive relief is only
appropriate if the petitioner meets the requirements of
the Tennessee Public Records Act. See id.

*14 This Court has considered other requests to inspect
records that either did not exist or were not in the
possession of the respondents. In Pait v. City of
Gatlinburg, No. 03A01-9808-CH-00274, 1999 WL
356304, at *1 (Tenn. Ct. App. May 19, 1999), the plaintiff
sought “information he contended was possessed by the
Defendants in connection with his criminal conviction.”
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The first type of record he sought was “written statements
of witnesses” taken by one of the officers involved in the
criminal investigation, but the trial court found that
written statements “were not in existence because the
statements were oral.” /d. The second type of record he
sought was “tapes of a recording made by an individual
aiding the police investigation.” Id. The trial court found
that “neither the City of Gatlinburg nor its Chief of
Police, [ ] had possession of the tape and that it was most
likely in the office of the Tennessee Bureau of
Investigation, the Attorney General or the Clerk of the
Criminal Court.” Id. On appeal, we concluded that the
evidence did not preponderate against the trial court’s
findings of fact, and we concurred in his determination
that “the Defendants could not be ordered to produce
material that they did not possess.” Id.; see also Slate v.
Schmutzer, No. 03A01-9711-CH-00541, 1998 WL
156904, at *1 (Tenn. Ct. App. Mar. 17, 1998) (affirming
dismissal of a petition filed against the District Attorney
General requesting a record of a proceeding before the
Board of Paroles, as the chancellor could take notice that
the District Attorney General was not the custodian of the
records and did not have access to them).

In Shabazz v. Campbell, 63 S.W.3d 776, 779 (Tenn. Ct.
App. 2001), an inmate requested various documents
including “[c]opies of the unit administrative segregation
encounter logs for December 18, 1996 th[rJough March
22, 1997.” The trial court denied this request “on the
grounds that no such documents as ‘unit administrative
segregation and counter logs’ exist.” Id. at 782. This
Court affirmed in all respects, concluding that the
chancellor’s holdings were “clearly correct.” Id. at 783."

11 Similarly, in Miller v. City of LaFollette, No.
E2023-00197-COA-R3-CV, 2024 WL 263172, at *1
(Tenn. Ct. App. Jan. 24, 2024), this Court considered a
request for attorney fees under the Act where the
petitioner requested documents that had already been
shredded by an attorney hired by the City, and the issue
was whether the City willfully denied access to the
records. We noted that the requested records “were not
in existence at the time that the City received Mr.
Miller’s records request,” so, “[v]ery simply, Mr.
Miller was not actually denied the ‘investigatory’
records because there was nothing to disclose.” /d. at
*4. We added, “assuming arguendo that [the] records
would have otherwise been subject to disclosure under
the Act had they been in existence, the trial court’s
findings signal that there was nothing that could be
disclosed. Mr. Miller could not obtain the desired
records then, nor could he or any other citizen obtain
them now pursuant to a public records request.” Id. at
*5.

We recognized, however, that “rendering records
unavailable can create consequences for a
governmental entity or public official.” Id. at *5 n.5.

We noted that Tennessee Code Annotated section
10-7-503(h)(3) provides, “A governmental entity that
authorizes the destruction of public records in violation
of this part may be fined up to five hundred dollars
($500) by a court of competent jurisdiction.” The
statute also clarifies that it “does not absolve a public
official from criminal liability for intentionally or
knowingly altering or destroying a public record in
violation of § 39-16-504.” Tenn. Code Ann. §
10-7-503(h)(5).

In Little . City of  Chattanooga, No.
E2011-02724-COA-R3-CV, 2012 WL 4358174, at *1,
*10 (Tenn. Ct. App. Sept. 25, 2012), a petitioner
requested certain documents related to services provided
since an annexation, but the City claimed that it “could
not find sewer contract number 79.” Noting that
Tennessee Code Annotated section 10-7-503(a) provided
that it “shall not be construed as requiring a governmental
entity ... to create a record that does not exist,” the trial
court explained that the petitioner had at least two
alternatives — she could use the information she had about
payments made pursuant to Contract 79 “as a basis for a
public records request and thus try to find additional
information about Contract 79,” or she could exercise her
right to inspect records by going to the office and going
through files to “look for Contract 79[.]” Id. at *10. On
appeal, this Court agreed with the trial court that the
petitioner should go to inspect the records and “look for
Contract 79.” Id. at *16.

*15 Finally, this Court considered a situation factually
similar to the one before us, regarding an investigative file
no longer in the possession of the defendants, in Fletcher
v. Totten, No. 23, 1988 WL 82069 (Tenn. Ct. App. Aug.
8, 1988). A prisoner had filed the petition and named as
defendants the chief jailer of the Shelby County Jail, the
City of Memphis Police Department, and the State of
Tennessee. /d. at *1. The petitioner alleged that the Police
Department had denied him access to “the investigative
file surrounding his arrest and indictment,” specifically
including victim statements, radio transmissions, police
reports, and other documents. /d. Each defendant alleged
that it “did not have custody of the records” the petitioner
sought. Id. According to the petitioner, his representative
was told that “after fourteen (14) months the various
records are returned to other departments and are not
attainable without a court order.” Id. Pertinent to this
appeal, the Memphis Police Department alleged that the
records the petitioner sought were “no longer in its
custody” because they had been “turned over to the
Shelby County Sheriff’s Department or the Office of the
Attorney General.” /d. at *2. The trial court dismissed the
petition after considering various affidavits, and this
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Court reviewed the decision as one for summary
judgment. /d. at *1. We noted the position of the
Memphis Police Department that it did not have access to
the records because they had been “turned over” to the
Shelby County Sheriff’s Department or to the Office of
the Attorney General. /d. at *2. The petitioner had
attempted to rebut this contention by alleging that the
Memphis Police Department and Shelby County Sherift’s
Department had “merged” and “consolidated records.” /d.
at *3. This claim was not based on the petitioner’s
personal knowledge, however, and did not satisfy the
requirements of Tennessee Rule of Civil Procedure 56.05.
Id. Therefore, it was “insufficient to raise a genuine issue
of material fact as to whether the Memphis Police
Department ha[d] access to the records plaintiff seeks.”
1d. We affirmed the dismissal of the petition. /d. at ¥4,

Returning to the issue in the case at bar, Mr. Perrusquia
contends that the District Attorney General’s Office
“violate[s] the TPRA” by failing to make copies of files
and retain them. In response, the District Attorney
General’s Office insists that the right to inspection under
the TPRA “necessarily assumes” that the governmental
entity has possession or custody of the record, and
nothing in the TPRA requires it to copy and retain the
records of the Sheriff’s Office. As the aforementioned
cases demonstrate, the TPRA does not require
governmental entities to create or recreate documents they
do not possess. Pait, 1999 WL 356304, at *1 (“the
Defendants could not be ordered to produce material that
they did not possess”). Simply put, Tennessee Code
Annotated section 10-7-503 “does not require ‘a
governmental entity ... to create or recreate a record that
does not exist.” ” Conley, 2022 WL 289275, at *4
(quoting Tenn. Code Ann. § 10-7-503(a)(4)).? That is
precisely what Mr. Perrusquia seeks to accomplish here.
He does not seek to inspect any existing public record.
Thus, his request for an injunction requiring the
respondents to “reproduce copies” of files (i.e., create
files), which will then be “retained” by the District
Attorney General’s Office, is not an appropriate request
under the Tennessee Public Records Act.

12 Several departmental regulations recognize this
principle. See, e.g.,, Tenn. Comp. R. & Regs.
0400-01-01-.01(8) (“The Tennessee Public Records Act
(TPRA) grants Tennessee citizens the right to access
records made or received pursuant to law or ordinance
or in connection with the transaction of official
business by any governmental entity that exist at the
time of the request.”); Tenn. Comp. R. & Regs.
1680-04-02-.05(4) (“The Tennessee Public Records Act
grants Tennessee citizens the right to access open
public records that exist at the time of the request.”).
See also Tenn. Op. Att’y Gen. No. 08-64 (Mar. 24,
2008) (“Tennessee’s Public Records Act requires that a

records custodian make any public records in his or her
custody or control available for inspection during
normal business hours, unless a state law provides
otherwise with respect to the openness of such records
.... Thus, to the extent that requested public records are
in the custody or control of the Sumner County Airport
Authority, it is required to make those records available
for inspection during normal business hours|[.]”).

13 We express no opinion as to whether the District
Attorney General’s Office had any duty to create
records under other statutes or regulations not relied on
in this litigation. This is a petition filed pursuant to the
Tennessee Public Records Act, and Mr. Perrusquia’s
issues on appeal are narrowly framed regarding the
respondents’ obligations under the Tennessee Public
Records Act. See, e.g., State v. Cawood, 134 S.W.3d
159, 165 (Tenn. 2004) (“Having established that the
tapes are ‘public records,” we must determine what
statute governs the retention and, more important, the
disposal of the records. Section 10-7-503 of the Public
Records Act only provides for inspection of the records
because the records must stay in the custody and
control of the clerk.”); Tenn. Op. Att’y Gen. No. 16-47
(Dec. 22, 2016) (“The TPRA does not address whether
comments posted on a municipal social media account
are subject to removal or censorship. The TPRA only
provides a statutory right of inspection of public
records to Tennessee citizens.”).

*16 As the issues in his brief reflect, Mr. Perrusquia
primarily focuses his argument with respect to this issue
on the definition of a “records custodian” within
Tennessee Code Annotated section 10-7-503(a)(1)(C),
and he insists that the District Attorney General’s Office
and the Sheriff’s Office both qualified as a “records
custodian” of the investigative file. The following two
definitions were added to the statute in 2016:

(B) “Public records request coordinator” means any
individual within a governmental entity whose role it is
to ensure that public records requests are routed to the
appropriate records custodian and that requests are
fulfilled in accordance with § 10-7-503(a)(2)(B); and

(C) “Records custodian” means any office, official, or
employee of any governmental entity lawfully
responsible for the direct custody and care of a public
record.
Tenn. Code Ann. § 10-7-503(a)(1); see 2016 Tenn. Laws
Pub. Ch. 722 (H.B. 2082). According to Mr. Perrusquia,
“the Legislature defined a ‘records custodian’ expansively
to include any governmental entity that takes ‘direct
custody’ of a public record as part of its official
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business.” From our reading of this definition, however, it
identifies a records custodian as any “office, official, or
employee” within any governmental entity who is
lawfully responsible for the direct custody and care of a
public record. See id.; see also Tenn. Code Ann. §
10-7-503(a)(7)(A)(iv) (“If a governmental entity requires
a request to be in writing ... the records custodian of the
governmental entity shall accept any of the following
.7); Tenn. Code Ann. § 10-7-503(h)(4) (“A
governmental entity is not liable under this subsection (h)
for authorizing the destruction of public records if the
governmental entity contacted the respective records
custodian ....”)."* In any event, however, this definition
simply does not impose any legal obligation on the
respondents to create a document or file that does not
otherwise exist. Subsection (a)(4) of the very same statute
clearly states, “This section shall not be construed as
requiring a governmental entity to sort through files to
compile information or to create or recreate a record that
does not exist.” Tenn. Code Ann. § 10-7-503(a)(4). In
denying Mr. Perrusquia’s petition and requests for
injunctive relief, the trial court stated that it “decline[d] to
obligate the DA to become a records custodian of another
governmental entity’s record[.]” We similarly find no
basis in the TPRA, or its definition of a records custodian,
for requiring the District Attorney General’s Office to
create or recreate records in the manner suggested by Mr.
Perrusquia.

14 See also Tenn. Comp. R. & Regs. 0240-01-04-.02(4)
(“Records Custodian - The office, official or employee
lawfully responsible for the direct custody and care of a
public record. See T.C.A. § 10-7-503(a)(1)(C). The
records custodian is not necessarily the original
preparer or receiver of the record.”); Tenn. Comp. R. &
Regs. 0400-01-01-.01(2) (“ ‘Public Records Request
Coordinator’ and ‘PRRC’ mean the individual
designated by this rule who has the responsibility to
ensure public record requests are routed to the
appropriate records custodian and are fulfilled in
accordance with the TPRA. The Public Records
Request Coordinator may also be a records
custodian.”);  Tenn. Comp. R. &  Regs.
0690-06-02-.02(5) (*“ ‘Records Custodian’ means any
office, official or employee of the Department of
General Services lawfully responsible for the direct
custody and care of a public record.”); Tenn. Comp. R.
& Regs. 0800-08-01-.01(3) (“Questions regarding
public record requests should be addressed to the
Records Custodian for the Tennessee Department of
Labor & Workforce Development.”); Tenn. Comp. R.
& Regs. 0800-02-29-.02(5) (*“ ‘Records Custodian’
means the individual or individuals designated by the
Bureau lawfully responsible for the direct custody and
care of a public record. See Tenn. Code Ann. §
10-7-503(a)(1)(C).”); Tenn. Comp. R. & Regs.
1200-35-01-.02(10) (“ ‘Records Custodian’ means an
employee of the Department who has direct supervisory

authority over the specific division, section or office of
the Department where the requested Department
records are maintained.”); Tenn. Comp. R. & Regs.
1540-01-11-.02(5) (*“ ‘Records Custodian’ means any
office, official, or employee of the Tennessee Higher
Education Commission lawfully responsible for the
direct custody and care of a public record.”).

*17 Mr. Perrusquia compares the facts of this case to
those in Griffin v. City of Knoxville, 821 S.W.2d 921,
923-24 (Tenn. 1991), where the Supreme Court held that
suicide notes taken into custody by officers at the scene
for safekeeping and thereafter copied and retained must
be made available for public inspection. However, those
facts are distinguishable because the notes were records
already in existence and in the custody of the
governmental entity when the request was made.'s See id.
The issue was whether those existing documents should
be unsealed and made available for inspection, not
whether the officers had a duty under the Tennessee
Public Records Act to create records in the first place.
Here, Mr. Perrusquia insists that the District Attorney
General’s Office was required to create a copy of the
entire investigative file of the Sheriff’s Office under the
Tennessee Public Records Act.

15 According to the facts stated in the opinion, when the
officer who took possession of the notes at the scene
“arrived at the police station, he made a copy of the
notes, placed them in a personal file in his desk, and
returned the originals to [a second officer].” Griffin,
821 S.W.2d at 922. That evening, the second officer
made copies of the notes and delivered them to the
decedent’s wife. /d. The following day, the second
officer “made a copy of the notes” that was given to the
FBI, and he delivered the original notes to the attorney
for the family. /d. Thus, it appears that the police
department still retained the copies located in the
personal file of the first officer. The opinion discusses
the fact that the notes “were not placed in an official
investigative file,” id. at 923, but there is no discussion
of the police department no longer possessing the notes.

Finally, Mr. Perrusquia presents a very limited argument
that “both the DA’s Records Retention Policy and
applicable Records Disposition Authorization support the
conclusion that the DA was a records custodian” of the
Sheriff’s file. He notes that the video and file were
provided to the District Attorney General “to decide
whether to charge [the] Memphis Police Department
Officer [ ] for his actions captured in the recording.” Mr.
Perrusquia quotes a portion of the Records Retention
Policy stating that criminal case file records for
misdemeanors shall be retained for five years. He also
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cites to a Records Disposition Authorization for
“Misdemeanor Case Files.” As the District Attorney
General’s Office points out, however, its review of the
Sheriff’s file in this case did not lead to any charges
against the officer. As the trial court found, the District
Attorney General’s Office determined that no prosecution
would be pursued, and it “did not open its own file on the
matter.”'¢ As such, the cited rules regarding misdemeanor
case files are inapplicable to the facts of this case.

16 Mr. Beacham, the Assistant District Attorney General
who served as the Office’s Public Records Counsel and
Request Coordinator and implemented the Office’s
Public Records Policy and Records Retention Policy,
stated in his affidavit:

This Office’s Records Retention Policy does not
apply, nor is intended to apply, to this temporary
review of another agency’s records. Such retention is
not necessary in considering pre-arrest or
pre-indictment charging determinations as a part of
this Office’s prosecutorial function. This Office is
not the custodian of such records.

Once an agency has completed an investigation and
a determination is made that further prosecution is
warranted, the investigative records in final form,
typically referred to as a Case Summary or State
Report, are presented to this Office by the law
enforcement agency. A criminal case file is then
created and maintained by this Office.

(emphasis added).

In conclusion, we discern no basis for Mr. Perrusquia’s
requests for injunctive relief under the Tennessee Public
Records Act requiring the respondents to create or
recreate records that do not otherwise exist. We affirm the
trial court’s denial of these requests for relief."”

17 This Court has noted that a governmental entity “cannot
protect public records under the Act by shielding them
behind a private attorney or otherwise by placing them
in the possession of a private entity,” as the record
would remain public “regardless of its physical
location.” Coats v. Smyrna/Rutherford Cnty. Airport
Auth., No. M2000-00234-COA-R3-CV, 2001 WL
1589117, at *4 (Tenn. Ct. App. Dec. 13, 2001). The

Act itself provides that “[a] governmental entity is
prohibited from avoiding its disclosure obligations by
contractually delegating its responsibility to a private
entity.” Tenn. Code Ann. § 10-7-503(a)(6). However,
that is not the situation we have here.

C. Attorney Fees

*18 Mr. Perrusquia also sought an award of attorney fees
pursuant to the Tennessee Public Records Act in the event
of reversal. Having decided that the surveillance video
was properly withheld and that he was not entitled to
injunctive relief, this issue is pretermitted. See Memphis
Publ’g Co. v. City of Memphis, 2017 WL 3175652, at *10
(“In light of our holding that the records in IACP’s
possession are not subject to disclosure under the TPRA,
the Petitioners are not entitled to an award of attorney’s
fees.”); Reguli v. Vick, No. M2012-02709-COA-R3-CV,
2013 WL 5970480, at *4 (Tenn. Ct. App. Nov. 7, 2013)
(“Ms. Reguli appeals the court’s denial of her request for
attorneys fees made pursuant to Tenn. Code Ann. §
10-7-505(g). Our determination that the records were
properly withheld from disclosure renders this issue
moot.”)

IV. Conclusion

For the aforementioned reasons, the decision of the
chancery court is hereby affirmed and remanded. Costs of
this appeal are taxed to the appellant, Jose Marcus
Perrusquia, for which execution may issue if necessary.
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AT MEMPHIS

JOSE MARCUS PERRUSQUIA,
Petitioner, M.B.

v. No. CH-22-0820 @j

FLOYD BONNER, JR., in his official
capacity as Shelby County Sheriff, and

STEVE MULROQY, in his official capacity
as Shelby County District Attorney General,

Respondents. !

ORDER DENYING PETITION FOR ACCESS TO PUBLIC RECORDS

This matter came before the Court on January 25, 2023, on the Court’s Order to Show
Cause why the Petitioner’s Petition for Access to Public Records should not be granted.

Bascd upon the entire record before the Court and the argument of counsel for Petitioner,

the Shelby County Attorney’s Office on behalf of the Shelby County Sheriff’s Office (*SCS0™)
and the Tennessee Attorney General’s Office on behalf of the Shelby County District Attorney
(“DA™), and the applicable law, the Court finds as follows:

1. In May 2018, a physical altercation occurred in the Sally Port area of the jail between a

Memphis police officer and an arrestee who was being processed into the jail. The

altercation was captured by surveillance video inside the Sally Port area of the jail.

2. The jail, including the Sally Port area, is controlled and operated by the SCSO. :

NYu3is
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. The SCSO recorded and preserved the surveillance video in question and made it part of a
SCSO investigative file. The SCSO delivered its investigative vile to the DA on June 12,
2018, for review for possible prosecution.

. The DA reviewed the SCSO’s file but did not open its own file on the matter, nor did the
DA make or retain copies of the SCSO investigative file or the surveillance video. After
determining that no prosecution would be pursued, the DA returned the file to the SCSO
on July 17, 2018. _

. In October 2020, Petitioner submitted TPRA requests to the DA for a copy of the
surveillance video that was part of the SCSO investigative file, and to the SCSO for
inspection of the investigative file, including to view the surveillance video.

. In October 2020, the DA’s Office replied to the Petitioner advising that their office no
longer had the surveillance video in question because it was returned to the SCSO in 2018
along with the SCSO investigative file.

. In December 2020, the SCSO provided redacted copies of the investigative file but did not
provide the surveillance video on the grounds that it was not subject to disclosure pursuant
to Tenn. Code Ann. § 10-7-504(m)(1)(E).

. On June 6, 2022, Petitioner filed this Petition against the DA and the SCSO seeking
declaratory and injunctive relief asking this Court to:

a. Declare that the records sought by Petitioner are public records under Tennessee
Law for which no exemption applies, that the DA had a legal obligation to retain a
copy of the video, and that the DA’s and Sheriff’s failure to grant access to
Petitioner to these records constitutes a violation of the TPRA, which was knowing

and willful,

App’x 18

nyYyuai’?



9.

10.

11.

13.

b. Order the DA and SCSO to provide a copy of the surveitlance video to Petitioner,

¢. Order the SCSO to provide the DA with a copy of the video and the entizre related
investigative file,

d. Order the DA to retain the video and file pursuant to their retention policy,

e. Order the DA to retain copies of all records it receives as part of its decision-making
process regarding whether to criminally prosecute persons alleged to have
committed a crime, and

f. Award Petitioner’s reasonable costs and attorney’s fees.

Tenn. Code Ann. § 10-7-503(a)(1)(C) defines “records custodian™ as “any office, official,
or employec of any governmental entity lawfully responsible for the direct custody and
care of a public record.”

Tenn. Code Ann. § 10-7-504(m)(1) provides in pertinent part that “[ijnformation and
records that are directly related to the security of any government building shall be
maintained as confidential and shall not be open to public inspection.” (Emphasis added.)
Subsection (m)(1)(E) specifically lists video surveillance recordings as a type of
information or record directly related to the se;:urity of any government building that shall
be maintained as confidential but provides that segments of such recordings may be made
public when it includes “an act of incident invelving public safety or security or possible

criminal activity.”

. The SCSO determined not to release portions of the surveillance video in question pursuant

to Tenn. Code Ann. § 10-7-504(m)(1)(E).
The DA indicated that if it had posscssion of the surveillance video in question, it would

likewise not release it based on the same rationale as the SCSO.,

NYG3L8
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14. During the pendency of this matter, Steve Mulroy was elected as the new Shelby County

District Attorney General.

15. Tenn. Rule of Civil Procedure 25.04(1) provides that when “an officer of the State, a

county, a ity or other governmental agency is a party to an action in the officer's official
capacity and during its pendency... otherwise ceases to hold the office...the officer's
successor is automatically substituted as a party. Proceedings following the substitution
shall be in the name of the substituted party, but any misnomer not affecting the substantial
rights of the parties shall be disregarded. An order of substitution may be entered at any

time, but the omission to enter such an order shall not affect the substitution.”

The Court holds that:

1,

Pursuant to Tenn. R. Civ. P 25.04(1), upon being elected to the office of Shelby County
District Attorney General, Steve Mulroy was substituted as a named respondent.

The Shelby County jail is a government building and that the surveillance video in question
is a record directly related to the security of a government building.

The sur'veillance video of the altercation that took place in the Sally Port and law
enforcement lobby in the Shelby County Jail, the video in question in this matter, is not
subject to disclosure pursuant to Tenn. Code Ann. § 10-7;504(m)(1).

In context, the inclusion by the General Assembly of the word “may™ in the language of
Tenn. Code Ann, § 10-7-304(m)(I}E) allowing exceptions to non-disclosure of
confidential surveillance recordings is discretionary.

The release of portions of an otherwise confidential surveillance video is within the

discretion of the records custodian of the video.

nyodis
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6. The SCSO, and not the DA, is the government entity lawfully responsible for the direct

custody and carc of the surveillance video in question and is, thercfore, the records

custodian of the surveillance video.

Accordingly, the Court finds that the Petition for Access to Public Records, including the
request for injunctive relief and attorney’s fees, is not well-taken and should be denied. The Court
further declines to obligate the DA to become a records custodian of another governmental entity’s
record by merely reviewing the record to determine whether or not to pursue criminal prosecution.
IT IS THEREFORE ORDERED, ADJUDGED and DECREED that:

I. The Petition for Access to Public Records is denied and the Petition is dismissed in its

entirety and with prejudice; and

2. Courl costs are taxed against the Petitioner for which execution may issue if necessary.

IT IS SO ORDERED.

ENTERED THIS

Pablo A. Varela
Assistant Attorney General

Public Intetest Division
P.O. Box 20207
Nashville, TN 37202
(615) 741-7403

Janet kleinfelter@ag.tn.gov
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Pablo.Varela@ag.tn.pov

Counsel for Respondent Steven Mulroy in his
officiil capacity as Shelby County District Atiorney General

LodbooA_ \V/ Pronisin by

R. Joseph Leibovich
Angela M. Locklear
Shelby County Attorney’s Office
160 North Main Street, Suite 950
(901) 222-2100
Joe.leibovich@shelbycountytn.gov

Angela.locklear@shelbycountytn.gov

*
Counsel for Respondent Floyd Bonner, Jr.

Paul R. McAdoo
The Reporters Committee for
Freedom of the Press
6688 Nolensville Rd., Ste 108-20
Brentwood, TN 37027

. pmcadoo@rcfp.org
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