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Introduction 
 

The United States has seen a wave of mass demonstrations and political protests in recent 
years. In the summer of 2020, the death of George Floyd sparked protests across the country. 
Journalists on the frontlines played a vital role in communicating protesters’ concerns to the 

government and the public.2 Yet in the year following Floyd’s death, one of the most dangerous 
places in the U.S. for a journalist was at a protest.3 According to the U.S. Press Freedom Tracker, 
journalists covering protests were subject to an average of 1.6 assaults each day, with more than 
85% perpetrated by law enforcement.4 In the months ahead, journalists will likely again provide 

important coverage of demonstrations tied to reproductive freedom and gun rights.  
 
This guide aims to help journalists understand their rights at protests and avoid arrest 

when reporting on these events. It summarizes the legal landscape and provides strategies and 

tools to help journalists avoid incidents with police and navigate them successfully should they 
arise. This guide does not replace the legal advice of an attorney. Journalists with additional 
questions or in need of assistance finding a lawyer should contact the Reporters Committee’s 
hotline by submitting a request at rcfp.org/hotline. If journalists need emergency assistance 

outside normal business hours, they should call our hotline at 1-800-336-4243. 
 
NOTE: This version of the guide was originally published in 2018 and updated in June 2022.  

Thanks to RCFP legal intern Cat Reid for her invaluable assistance updating this guide. 
 

Overview of the Law 
 

Journalists covering protests have the same rights as other members of the public to 
observe, photograph, and record in public places. The First Amendment protects journalists’ 
fundamental free speech, press, and assembly rights, which includes protection from arrest for 

negative news coverage or to prevent reporting on public demonstrations. Police may not prevent 
journalists from covering protests if the journalists are in a place where the public is allowed, and 
they are not disrupting or interfering with law enforcement. Simply being near a protest or other 
newsworthy event is not a crime. However, journalists can be arrested if police have probable 

cause to believe a journalist broke the law while reporting—for example, by trespassing or 
disobeying a police order to disperse. Although in some jurisdictions, courts have held that 
dispersal orders did not apply to members of the media because they were covering protests 
rather than participating in them.5 An increasing number of courts have also recognized a First 

Amendment right to record police in the public performance of their jobs, though the 
interpretation of this right varies by state. Both the Fourth Amendment and the Privacy Protection 
Act of 1980 protect journalists from having their person and belongings searched or seized.  
 

  

http://rcfp.org/hotline
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First Amendment Protections 
 
Freedom of Speech and of the Press 
 

The First Amendment safeguards the right to freedom of speech and the press, which are 

fundamental liberties “at the foundation of free government.”6 The government may not use 
police power or other means to arbitrarily or unnecessarily interfere with these freedoms.7 In fact, 
the purpose of these rights was to foster public discussion free of government interference.8  

 
 Covering SCOTUS demonstrations  
 
 Federal law prohibits demonstrations inside the Supreme Court building or on its grounds.9 

That includes the steps, plaza, lawn, and the promenade surrounding the building.10 Enforcement 
of the law is generally strict.11 However, the sidewalks surrounding the Supreme Court are “public 
forums” protected by the First Amendment.12 That means the government can impose reasonable 
time, place, and manner restrictions on activities but cannot deny access or prohibit 

communication.13  
 
 Protests outside of judges’ homes present more challenging questions. Under federal law, 
a person who “pickets or parades” outside a courthouse or a residence of a judge “with the intent 

of interfering with, obstructing, or impeding the administration of justice, or with the intent of 
influencing any judge” can be found guilty of obstruction of justice.14 A journalist present for 
newsgathering purposes would likely lack the requisite intent laid out in the statute. Still, reporters 

should take extra precautions when covering these protests, especially in the context of 
contentious issues like gun and reproductive rights. RCFP’s Tips for Covering Protests is a helpful 
resource to review before a demonstration.  
 

Right to gather news generally 
 

Freedom of the press includes some protection for the right to collect and disseminate 
news, but this right is not absolute.15 General laws that apply to all citizens apply equally to the 
press, so journalists must stay within the bounds of the law when exercising their First Amendment 

freedoms.16 For example, journalists cannot trespass on private property or engage in other 
unlawful conduct that occurs during a protest under the guise of gathering news.17 However, 
police cannot arrest journalists in retaliation for negative coverage or to prevent reporting on a 
public demonstration. 

 
In addition, most courts have recognized that the First Amendment right of access does not 

permit government officials to deprive certain journalists of access to information made available 
to others, particularly in retaliation for past news coverage or based on viewpoint.18 Some courts 

have held that the government must have “compelling” reasons to justify differential treatment, 
though others have found a reasonable basis sufficient.19 The press has no right of special access 
to information20 and can be excluded from crime and disaster scenes to the same extent as the 
general public.21  

 
However, in the wake of Black Lives Matter protests, some courts have held that dispersal 

orders don’t apply to journalists engaged in protected First Amendment activity. For example, the 

Ninth Circuit recently upheld a preliminary injunction prohibiting federal officers in Portland, 
Oregon from ordering journalists and legal observers to disperse from city streets and 

https://www.rcfp.org/tips-for-covering-protests/
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sidewalks.22 Finding that the defendants’ dispersal orders were neither essential nor narrowly 
tailored, the court stated that “peaceful protesters, journalists, and members of the general public 

cannot be punished for the violent acts of others.”23 Similarly, a federal court in Minnesota held 
that dispersal orders did not apply to journalists because they had been exempted from local 
curfews and were reporting on protests rather than participating in them.24 

 

In both cases, the injunctions provided protection to people who law enforcement knew or 
“reasonably should [have] know[n]’” were journalists.25 This underscores the importance of 
reporters clearly identifying themselves at protests.  

 

Right to record 
 
The First Amendment generally protects filming and audio recording of government 

officials engaged in their duties in a public place, including police officers performing their 

responsibilities (during a protest or otherwise). Although the Supreme Court has not addressed the 
issue, six federal appellate courts have recognized this constitutional right to record, reflecting a 
growing consensus on the matter.26 Reflecting the dramatic increase in citizen journalism, these 

cases have also recognized that the right to gather news and access information, which form the 
basis for the right to record, applies to private citizens as well as journalists.27  

 
Notwithstanding this growing consensus, journalists may encounter limitations to this right to 

record, depending on the state and the circumstances (e.g., whether the recording was made 
openly or secretly). Courts have held that the right to record may be subject to reasonable time, 
place, and manner restrictions, though these are less applicable in public places.28 In addition, it is 
illegal in most states to surreptitiously record a private conversation without the consent of at least 

one party or, in some states, all parties. For more information about each state’s laws about 
recording, see the Reporter’s Recording Guide at www.rcfp.org/recording. Journalists recording 
protest activities can increase their chances of First Amendment protection and reduce their risk of 
arrest by identifying themselves as press, not interfering with law enforcement, and recording 

from a safe distance, if possible.29  
 
Civil rights lawsuits 

 
If police officers prevent journalists from recording or arrest or attack them for doing so, 

journalists may be able to bring a civil rights action against the officers pursuant to 42 U.S.C. § 
1983 under a theory that the officer violated the plaintiff’s constitutional rights under the First30 

or Fourth31 Amendment. Whether a police officer has qualified immunity against such a claim 
depends on whether the officer’s conduct “violate[s] clearly established statutory or constitutional 
rights of which a reasonable person would have known.”32  

 

When officers arrest or assault a journalist simply for reporting the news, and that 
journalist is complying with the law, this clearly violates the First Amendment, and the journalist 
would have a valid claim under § 1983.33 Whether a right to record will be found to be “clearly 
established” depends on the particular circumstances and jurisdiction.34 That said, the clear trend 

in the law is that a court will find a right to record to be “clearly established” even if the relevant 
federal circuit court has yet to do so. No circuit has held that a right to record does not exist.35 
 
  

http://www.rcfp.org/recording
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Fourth Amendment Protections  
 

The Fourth Amendment protects the right of the people to be secure against unreasonable 
searches and seizures. Journalists are entitled to this qualified right of personal security on city 
streets during protests.36 In fact, the Supreme Court has held that Fourth Amendment limitations 

must be “scrupulously observed” in cases involving information protected by the First 
Amendment.37 Journalists often include Fourth Amendment claims in civil actions against law 
enforcement for lack of probable cause to arrest and unlawful seizure of recording equipment.38 

 
Seizure 
 
The Supreme Court has described the seizure of property as a “meaningful interference 

with an individual’s possessory interest.”39 Seizure can also be of an individual’s person, as when 
law enforcement restrains one’s ability to walk away. Officers must have probable cause to 
believe an individual is committing a crime before making an arrest.  However, in Terry v. Ohio, 
the Supreme Court held that law enforcement could briefly detain and “frisk” an individual for 

weapons, consistent with the Fourth Amendment, so long as the officer has a “reasonable 
suspicion” that the individual is armed and dangerous.40 This “reasonable suspicion” standard 
requires less than the “fair probability that contraband or evidence of a crime will be found”41 
(the standard of probable cause required to arrest) but more than an “inchoate and 

unparticularized suspicion or ‘hunch.’”42 The stop must be justified at the time it occurs, reasonably 
related in scope to the circumstances that justified the stop, and conducted using the least intrusive 
means reasonably available.43 Officers can consider contextual characteristics like presence in a 

“high crime area” in assessing reasonable suspicion,44 though by itself an individual’s mere 
presence in an area of suspected criminal activity is insufficient.45 During Terry stops, law 
enforcement can ask people to identify themselves, though whether they are obligated to respond 
depends on the state they are in.46  

 
At protests, law enforcement cannot stop and frisk protesters or journalists without an 

objective, reasonable belief that they are armed and dangerous. If journalists are dispersed in a 
crowd of protesters, and the protest turns violent, however, the risk of a Terry stop (or arrest, for 

that matter) is heightened. During a Terry stop, law enforcement may temporarily seize journalists’ 
equipment, though such a seizure typically requires an arrest supported by probable cause. 
Journalists should always clearly identify their purpose at a protest to law enforcement and 
should wear press credentials, if possible, in order to tip the reasonable suspicion or probable 

cause calculation in their favor. 
 
Search 

 
The Supreme Court uses a two-prong test established in Katz v. United States to determine 

the reasonableness of a search under the Fourth Amendment.47 The test considers, first, whether a 
person had an actual, subjective expectation of privacy and, second, whether the expectation of 

privacy was one that society is prepared to recognize as reasonable.48 Reasonableness is the 
“ultimate touchstone”49 of the Fourth Amendment and is context-specific.50 Although the Fourth 
Amendment generally requires a court-issued warrant before the government can search a person 
or his or her property, the Supreme Court has recognized certain exceptions where the intrusion of 

the search on a person’s privacy is outweighed by the government interest.51 Common exceptions 
to the warrant requirement include voluntary consent,52 “exigent” or urgent circumstances,53 and 
searches conducted during (or “incident to”) an arrest.54  
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Due to the frequency of arrests at protests, the search-incident-to-arrest exception is 

particularly important for journalists to be aware of.55 During these searches, police can search 
for and/or seize “evidence” in the area within the arrestee’s “immediate control” from which he or 
she could reach a weapon or destructible evidence.56 The Supreme Court later broadened the 
scope of a permissible search-incident-to-arrest to personal property “immediately associated 

with the person of the arrestee,”57 finding the search of a package of cigarettes found on an 
arrestee reasonable, despite the lack of concern regarding weapons or destructible evidence.58   

 
As of the Supreme Court’s 2014 decision in Riley v. California, law enforcement generally 

cannot use the search-incident-to-arrest exception to search the contents of cellphones.59 The Riley 
decision has profound implications for journalists. In addition to text messages, call logs, emails, 
web history, and GPS location data, a journalist’s cellphone may contain contact information for 
sources, reporting notes and drafts, audio and video recordings, and photographs related to their 

First Amendment right to gather news.60 Absent voluntary consent or a case-specific exigent 
circumstance, law enforcement cannot search a journalist’s cellphone. Law enforcement can, 
however, seize it, examine it for physical threats, and secure it while a warrant is pending to 

search its contents.61 During an arrest, law enforcement can also search the immediate surrounding 
area and personal property immediately associated with the journalist’s person such as an 
equipment bag, even without a safety or evidence preservation justification. 

 

Although Riley did not decide whether the Fourth Amendment permits searches of data on 
other devices, such as digital cameras, incident to arrest, the Supreme Court has suggested that 
treatment of other devices should be the same, since cellphones can “just as easily be called 
cameras, video players, rolodexes, calendars, tape recorders, libraries, diaries, albums, 

televisions, maps, or newspapers.”62 Nonetheless, at least one state court has been hesitant to 
extend the Riley holding to digital cameras and instead decided the issue under its state 
constitution.63 Thus, absent further guidance from the Supreme Court, protections against law 
enforcement searches of data on devices other than cellphones will likely vary by jurisdiction. 

 
The Supreme Court also recently expanded privacy protections for newsgathering 

activities with its decision in Carpenter v. United States.64 The Court held that the Fourth 

Amendment requires the government to obtain a warrant to access historical cellphone location 
records held by wireless carriers, extending protections to third-party records for the first time. 
This decision strengthens journalists’ ability to gather information and inform the public by 
preventing the government from unreasonably securing location data that can expose a 

journalist’s movements, unmask sources, and reveal the stories that the journalist is reporting. 
 

Privacy Protection Act of 1980 
 
The Privacy Protection Act of 1980 provides additional protections against searches and 

seizures of materials intended for publication.65 This law restricts the government from searching 

or seizing “any work product materials” or “documentary materials” from someone “reasonably 
believed to have a purpose to disseminate to the public a newspaper, book, broadcast, or other 
similar form of public communication.”66  

 

If law enforcement attempts to search or seize journalists’ work product or documentary 
materials, journalists should make clear that they are members of the press, intend to disseminate 
materials to the public, and are therefore protected by the Privacy Protection Act (in addition to 
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the Fourth Amendment). Whether the police were (or should have been) on notice that an 
individual intends to disseminate materials to the public can play a significant factor in any later 

lawsuits to challenge the seizure of materials.67 Wearing press credentials and carrying a camera 
and videotapes may be sufficient to put law enforcement on notice of an intent to disseminate.68  

 
The Act includes an exception where there is probable cause to believe the person 

possessing the materials has committed or is committing a criminal offense to which the materials 
relate.69 In one case, a court found that police did not violate the Act when they searched the 
home and seized the equipment of a photojournalist whose actions (not displaying press 
credentials, behaving similarly to protestors, and fleeing with protestors when vandalism occurred) 

supported the conclusion that she “conspired with the group of vandals or aided and abetted the 
offenses committed by the group.”70  

 
Police may also seize materials, if they act in good faith, to ensure safekeeping during 

arrest, but only if journalists receive their equipment back within a reasonable period of time. For 
example, a California court dismissed a journalist’s claim under the Act when law enforcement 
seized his camera and notebook during his arrest for short-term safekeeping.71 In contrast, claims 

made under the Act tend to be resolved in favor of a journalist where law enforcement 
substantially interferes with the journalist’s newsgathering and reporting abilities or never returns 
the journalist’s property.72 For example, an Oregon court found a citizen journalist adequately 
stated a claim under the Act when an officer interfered with her attempt to livestream an arrest 

using her cellphone, because the officer grabbed her phone, terminating the broadcast, and 
ordered her to show him the video. 73 

 

  



Common Charges
Location-Based Offenses: Trespassing is one of the most common charges 
journalists face when arrested while covering protests.  Journalists should be 
cognizant of where they are at all times and try to avoid trespassing on private 
property. 

Conduct-Based Offenses: Journalists are also frequently arrested, along 
with protesters, for disorderly conduct,  obstruction,  and failure to disperse.  
Other possible charges include failing to obey an officer’s orders, disturbing 
the peace, and resisting arrest. These charges involve a degree of subjectivity 
from the arresting officer, which can make it difficult to know what conduct is 
criminal. To help avoid arrest, journalists should prominently display their press 
credentials and follow police orders to the extent possible.  

Wiretapping Violations: Although an increasing number of courts have 
recognized a right to record police officers performing their duties in public, 
it is still illegal in most states to surreptitiously record a private conversation 
without the consent of at least one party, or, in some states, all parties.  
Whether a conversation is private is a fact-specific analysis that typically 
considers whether the person recorded had a reasonable expectation of 
privacy. Wiretapping laws vary considerably across the country.

A police officer shouts 
at Associated Press 
videojournalist Robert 
Bumsted, Tuesday, June 
2, 2020, in New York. New 
York City police officers 
surrounded, shoved and yelled 
expletives at two Associated 
Press journalists covering 
protests Tuesday in the latest 
aggression against members 
of the media during a week 
of unrest around the country. 
Portions of the incident 
were captured on video by 
Bumsted, who was working 
with photographer Wong 
Maye-E to document the 
protests in lower Manhattan 
over the killing of George 
Floyd in Minneapolis. 
Via Wong Maye-E/Associated 
Press.



PRESS RIGHTS AT PROTESTS
Do I have a First Amendment right to 
cover a protest?

Yes, with limitations. Freedom of the press 
protects the right to collect and disseminate 
news, but the right is not absolute. Members of 
the media are subject to the same general laws 
as other citizens and do not have a special right 
of access to sources of information. However, 
police may not arrest a reporter or deny access 
simply to retaliate for negative news coverage or 
to prevent reporting on a public demonstration. 

Do I have a First Amendment right to 
record the police?

Most courts recognize a First Amendment 
right to record the public activities of law 
enforcement, but the issue is not settled in 
all jurisdictions. In addition, it is illegal in 
most states to surreptitiously record a private 
conversation without the consent of at least one 
party or, in some states, all parties. Journalists 
should familiarize themselves with the applicable 
wiretapping law. See the Reporter’s Recording 
Guide for more about each state’s law. To reduce 
legal risks, journalists should clearly identify 
themselves as members of the press, record from 
safe distances, and remain open and transparent 
about recording. 

Can police search and seize me and my 
equipment?

Police can briefly detain you if they have 
reasonable suspicion to believe you are engaged 
in criminal activity, and they can “frisk” or pat you 
down if they have an objective, reasonable belief 
that you are armed and dangerous. If police have 
probable cause to believe you are committing a 
crime, they can arrest you. Although a search of 
someone’s property generally requires a warrant 
issued by a court, during an arrest, police can 
search and seize personal property on your 
person and in your immediate vicinity. 

Although police cannot search the contents 
of a cellphone without a warrant, they can still 
seize it during an arrest, examine it for physical 

threats, and secure it while a warrant is pending. 
Other recording devices, such as cameras, may 
have similar protections, depending on the 
jurisdiction. 

Under the Privacy Protection Act, the 
government cannot search or seize work product 
or documentary materials if the journalist intends 
to disseminate the materials to the public and 
is not engaged in any criminal activity to which 
the materials relate. Journalists should clearly 
identify themselves as members of the media 
to put police on notice that this law applies to 
them.

To mitigate the possible harm of a search 
or seizure, journalists can use live streaming 
platforms, minimize the amount of data kept on 
devices, and demand a court order for password 
requests. Journalists can also avoid consenting 
to searches, while remaining respectful.

Can I resist police orders based on my 
rights?

Possibly, but it is not recommended. Depending 
on the context and the applicable state laws, 
doing so could put you at risk of arrest for 
various crimes such as failure to obey, failure to 
disperse, obstruction of justice, and disorderly 
conduct. Journalists should comply with requests 
from law enforcement but can calmly discuss 
their rights if they feel a request violates those 
rights. Journalists should remain respectful when 
interacting with police and avoid acting in a 
manner that incites violence, creates danger, or 
interferes with law enforcement. 

What steps can I take to avoid arrest?

You should identify yourself as a member of the 
press, be aware of what is happening around you 
during the event you are covering, and avoid 
breaking the law. See the Reporters Committee’s 
tip sheet for more.

http://www.rcfp.org/recording
http://www.rcfp.org/recording
https://www.rcfp.org/wp-content/uploads/imported/20180614_100229_rcfp_protest_tip_sheet_0618.pdf
https://www.rcfp.org/wp-content/uploads/imported/20180614_100229_rcfp_protest_tip_sheet_0618.pdf
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