IN THE COURT OF COMMON PLEAS
SENATOR DANIEL LAUGHLIN, OF ERIE COUNTY. PENNSYLVANIA

Plaintiff.
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THE ERIE READER. JIM WERTZ,

Defendant.

NOTICE

You have been sued in court. It you wish to defend against the claims set forth in the following
pages, you must take action within twenty (20) days after this complaint and notice are served.
by entering a written appearance personally or by attorney and filing in writing with the court
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your defenscs or objections to the claims set forth against you. You are warned that if vou fail to
do so the case may proceed without you and a judgment may be entered against you by the court
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without further notice for any money claimed in the complaint or for any other claim or relief

requested by the plaintiff. You may lose money or property or other rights important to you.

YOU SHOULD TAKE THIS PAPER TO YOUR LAWYER AT ONCE. IF YOU DO NOT
HAVE A LAWYER, GO TO OR TELEPHONE THE OFFICE SET FORTH BELOW. THIS
OFFICE CAN PROVIDE YOU WITH INFORMATION ABOUT HIRING A LAWYER.

IF YOU CANNOT AFFORD TO HIRE A LAWYER. THIS OFFICE MAY BE ABLE.TO
PROVIDE YOU WITH INFORMATION ABOUT AGENCIES THAT MAY OFFER LEGAL
SERVICES TO ELIGIBLE PERSONS AT A REDUCED FEE OR NO FEE.
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Matthew H. Haverstick (No. 85072)

Shohin H. Vance (No. 323551)

Samantha G. Zimmer (No. 3256350)

KLEINBARD LLC

Three Logan Square

1717 Arch Street. 5" Floor

Philadelphia, PA 19103

Ph: (215) 568-2000

Fax: (215) 568-0140

Eml: mhaverstick@kleinbard.com
svance@kleinbard.com
szimmer@kleinbard.com

Attornevs for Senator Daniel Laughlin.
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Defendants.

COMPLAINT
Plaintiff, Senator Danicl Laughlin (“Scnator Laughlin™), by his attorneys, brings this
Complaint against The Eric Reader and Jim Wertz, and in support thereof avers as follows:

INTRODUCTION

1. This action arises from Defendants® continued dissemination of false and

defamatory information concerning Senator Laughlin in an effort to harm his reputation.

2

A predicate (o the instant action is this uncontroverted fact: Senator Laughlin at

no time sought to overturn the 2020 Presidential election, by words, conduct or participation in

legal filings.
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3. However, and relving on insignificant information from the Congressional
hearings of the Januarv 6 Committee, Defendants published sensationalized. baseless, and untrue
accusations regarding Scnator Laughlin’s role in the events surrounding the 2020 General
Election and the January 6 events at the United States Capitol. A true and correct copy of the
article is attached hereto as Exhibit A.

4. Laughlin now seeks appropriate relief in the form of a retraction and damages.

PARTIES AND VENUE

5. Plaintiff Senator Laughlin is a Pennsylvania senator representing the 49th
Senatorial District, with a business address of 1314 Griswold Plaza, Erie, PA 16501.

6. Detendant The Erie Reader is a newspaper with an in print and online publication,
with a business address ot 1001 State Strect. Erie, PA 16501,

7. Detendant Jim Wertz is an individual with a business address of 1001 State Street,
Erie. PA 16501.

8. Venue is proper in this Court pursuant to Pennsylvania Rules of Civil Procedure
1006 and 2179, Pa.R.C.P. Nos. 1006, 2179, because a transaction or occurrence took place in
this county out of which the cause of action asserted in this Complaint arose and because the
Defendant resides and/or regularly conducts business in this county.

FACTUAL BACKGROUND

A. Act 77 and the 2020 General Election

9, On October 31, 2019, Governor Tom Wolf signed Act 77 into law, which, among
other things. authorized tor the first time widespread mail-in voting in Pennsylvania.
10. Beginning a few months afier Act 77 was signed into law, the COVID-19

pandemic presented numerous challenges to implementing mail-in voting. Growing concerns
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over these challenges resulted in multiple lawsuits—by partics across the political spectrum—
regarding the constitutionality of Act 77 and its mail-in voting provisions.

1. Inone of these lawsuits, the Supreme Court, among other things, extended the
statutory deadline for receipt of mail-in ballots by three days for the 2020 General Election. Pa.
Democratic Party v. Boockvar, 238 A.3d 345, 386 (Pa. 2020); ¢f. Republican Party of
Pennsvlvania v. Boockvar, __ S.Ct.__. 208 L.. Ed. 2d 293 (Nov. 6. 2020) (ordering county boards
ol elections to segregate all ballots received with the three-day extension period pending
resolution of the petition for writ of certiorari).

12. Pennsylvania was not unique in facing last minute challenges while adapting to
voting in the face of a global pandemic and record numbers of voters in the 2020 General
Election. As a result, election-related litigation was spurred across the country.

13.  Given the election litigation across the country, the Texas Attorney General filed
in December 2020 a motion for leave to file a bill of Complaint against Pennsylvania, Georgia,
Michigan, and Wisconsin in the United States Supreme Court’s original jurisdiction, challenging
their administration of the 2020 General Election for the office of President. Texas v.
Pennsvivania, No. 220155,

4. Twenty-two Pennsylvania Senators, including Senator Laughlin, tiled an amicus
brief with the Supreme Court that was not in support of either plaintifts or detendants. Instead.
the amicus brief recounted the events underlying Boockvar, and urged the Supreme Court to
recognize the authority of the state legislature to regulate elections. A true and correct copy of

the amicus bricl is attached hereto as Exhibit B.
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15. Indeed. on the very first page of their proposed amicus briet, the State Scnators
expressly represent to the Court that “Amici present the following arguments in support of
neither plaintiff nor defendants. . .. Id.

16.  The Supreme Court denied Texas’s motion for leave to file a bill of complaint on

December 11, 2020.

B. January 6 Events and Committee
7. Approximatcly one month later. after the above-referenced election litigation

concluded, Congress convened in a joint session on January 6. 2021 to certity the presidential
election. Nearby protestors attacked the United States capitol during this joint session, resulting
in damage and injuries.

18, Inorder to investigate the events surrounding the January 6 attack, the House of
Representatives created the Select Committee to Investigate the January 6th Attack on the United
States Capitol (“January 6 Committee™). The January 6 Committee continues to conduct hearings
and collect evidence from various sources about the January 6 events.

19.  Certain evidence uncovered in the January 6 Committee proceedings include
communications with President Trump’s administration regarding potential presidential pardons.
At the June 21, 2022 hearing in particular, an email from Congressman Mo Brooks to one of
President Trump’s executive assistants was introduced. The email indicated a concern that
certain members of the Democratic Party may target members of the Republican party who
participated in election-related litigation. Representative Brooks requested, in part, a general
pardon for “every republican who signed the amicus brief in [7exas v. Pennsylvanial” and
“{e]very Congressman and Senator who voted to reject the electoral college vote submissions of

Arizona and Pennsylvania.”




20.  Significantly, the email refers only to one amicus brief (and its signatories)—i.e.,
“the amicus brief.”

21. Further, while the email also does not name any specific Senators, it plainly refers
to United States Senators—not any State Senators—since only members of the United States
Senate could cast a vole for or against certifying “the electoral college vote submissions of
Arizona and Pennsylvania.”

22, Senator Laughlin has not been identified by name in any known evidence or
testimony before the January 6 Committee.

C. The July 14, 2022 Article

23, OnlJuly 14, 2022, the Erie Reader published an article authored by Jim Wertz
titled “Erie at Large: A Congressman and a State Senator Walk Into a Bar,” (*Article™) that
contained various false claims about Senator Laughlin based upon this benign information from
the January 6 Committee. See Ex. A.

24, As suggested by the title, the Article begins with the following “joke™:

A congressman and a state senator walk into a bar. The bartender says, “what can

I get you?”

“Pardon me,” they reply in unison.

“What do you need?” the bartender impatiently asks.

“No really. We’d like a pardon.”

This joke isn’t funny on multiple levels. But perhaps the least humorous thing

about it is the truth.

Id atl.

25 Perthe Article, the congressman and state senator at the center of this “joke™ are

Senator Laughlin and Representative Mike Kelly (“Representative Kelly™), who Defendants

baselessly assert “found their way onto Donald Trump’s pardon request list for their roles in

attempting 1o overturn the election results in 2020[.]" /d.




26.  The Article recounts the election-related litigation in which Senator Laughlin and
Representative Kelly participated. including the Texas v. Pennsvivania amicus brief, and then
details Representative Brooks’ email.

27.  Despite acknowledging in the Article Senator Laughlin’s public statements that
the intent of the amicus brief he co-signed in Texas v. Pennsylvania was not 10 overturn the
outcome of the 2020 General Election, Defendants include the following baseless claims in the
Article:

a. Senator Laughlin attempted to overturn the 2020 election results. Ex. A at |
("Mike Kelly, and Erie County’s state senator, Dan Laughlin, both found their
way onto Donald Trump’s pardon request list for their roles in attempting to
overturn the election results in 2020.7).

b. Senator Laughlin’s “actions contributed to the January 6 insurrection on the
United States Capitol[.]” /d.

¢. “[E]vidence presented in the January 6 hearings makes it clear that” the amicus
brief co-signed by Senator Laughlin was “filed with the insidious intent to
illegally reverse the outcome of the 2020 election.” /d. at 4.

d. The amicus bricf that Senator Laughlin co-signed “assert[ed] that neither the
courts nor the Pennsylvania Sccretary of State . . . have the authority to administer
or to ensure the integrity of Pennsylvania's elections.™

¢. Senator Laughlin sought a result where “the[] Republican legislators would have
the authority to challenge the outcome of every election that does not benefit the

Republican Party and its treasonous agenda.” /d. at 4.



[. Representative Brooks™ pardon request. purportedly made for the benefit of
Senator Laughlin, among others was forwarded “on behalf of actors who are
known to have taken part in a grand conspiracy to overthrow the federal
government and the will of the people[.]” /d. at 5.

28.  Each of the above statements are materially false and misleading and were made
with knowledge of their falsity or with reckless disregard for their truth.

29.  For example, in attempting to obfuscate the fact that the amicus brief co-signed
did not seek to somehow undo the results of the 2020 presidential election, the article ignores the
clear pronouncement on the very first page of the brief stating—in no uncertain terms—that the
submission was made “in support of neither plaintiff nor defendants.” See Ex. B,

30.  Intentionally ignoring the actual document it describes, the article suggests that
Laughlin’s statements were made only as a post hoc justification of some sort to media outlets.

31.  Suggesting that Senator Laughlin’s brief could not have been made for the actual
purpose stated, the article again cites a source describing Rule 37 of the United States Supreme
Court Rules, but intentionally omits the fact that the provision clearly contemplates such
submissions. See S.Ct. Rule 37(3)(a) (“The brief shall be submitted within 7 days after the brief
for the party supported is filed, or if in support of neither party, within 7 days after the time
allowed for filing the petitioner's or appellant’s brief.”).

32.  As for the specific allegations, the suggestion that Senator Laughlin somehow
attempted to overturn the results of the 2020 election, see ¥ 24(a) supra, is false and without any
basis in fact.

33.  Similarly, the article falsely alleges that his “actions contributed to the January 6

insurrection on the United States Capitol.” 9 24(b) supra.




34.  Indeed, the article does not—and cannot—identify a single “action™ by Senator
Laughlin that can reasonably be regarded as having any effect on “the January 6 insurrection on
the United States Capitol.”

35, The article also falsely claims that “evidence™ was presented at the January 6
hearing making it “clear” that the amicus brief co-signed by Senator Laughlin was “filed with the
insidious intent to illegally reverse the outcome of the 2020 election.” Ex. A at 4.

36.  The aforementioned allegation is entirely baseless; in fact, no evidence has been
presented regarding the amicus brief co-signed by Senator Laughlin, let alone any evidence that
clearly speaks to its intent.

37.  Compounding its falsehoods, the article also suggests that the amicus brief that
Senator Laughlin co-signed “assert[ed] that neither the courts nor the Pennsylvania Secretary of
State . . . have the authority to administer or to ensure the integrity of Pennsylvania's elections[,]”
and sought to grant the General Assembly “the authority to challenge the outcome of every
election that does not benefit the Republican Party and its treasonous agenda.”

38.  Nothing in the amicus brict in question stands for such a sweeping proposition
and the characterization 1o the contrary is, once again, unmoored from reality. See Ex. B.

39, Finally, the single premise of the Article—that Representative Brooks’ email
sought a pardon for Senator Laughlin’s benetit—is wholly without basis.

44, As described above, Representative Brooks, who is from Alabama. refers to the
signatories of a single amicus brief. which in the context of the email, could not possibly be

construed as referring to the amicus brief submitted by a group of State Senators in

Pennsylvania.




41.  Because Representative Brooks™ email could not even be construed as referring to
Senator Laughlin and his fellow Pennsylvania State Senators, there is no basis for the assertion in
the Article that Senator Laughlin requested a pardon.

42, Accordingly, despite Defendants’ assertion at the outset of the Article that it is
reporting the truth. Defendants could not have believed that the bascless allegations they made
about Senator Laughlin were true. See Ex. A at | (“This joke isn’t funny on multiple levels. But
perhaps the least humorous thing about it is the truth.™)

43.  Therefore. the Article’s title. opening “joke,” and entire premise that Senator
Laughlin was on a presidential pardon request list for actions related to the 2020 Election are
without any basis in fact nor could Defendants have believed any of these statements to be true.

44, On July 22, 2022, representatives for Representative Kelly requested that The
Erie Reader remove the Article and issue a public apology.

45.  The Erie Reader refused to remove the Article or issue an apology.

46. Instead. on July 22, 2022, Detendant Wertz held a press conference in which he
further defamed Senator Laughlin.

47. At the press conference, Defendant Wertz announced that the purpose of the
“well researched” article was to “inform the public™ about the “'role that [Senator Laughlin and
Congressman Kelly] played in trying to overturn the outcome of the 2020 Presidential election.”
See https://www.facebook.com/ErieDems/videos/5215138138600359/%extid=NS-UNK-UNK-
UNK-I0S_GKOT-GK1C-GK2C&ref=sharing.

48. Defendant Wertz also again falsely claimed that a “pardon request list™ existed in

President Trump’s hands and that Senator Laughlin was on this list.
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49,

Defendants regularly publish partisan “articles™ with extensive rhetoric

disparaging the Republican party, including their candidates and members. For example:

An August 3, 2022 article titled “Eric at Large: True Patriotism.” discussing the
independent state legislature theory in the context of an upcoming case before the
United States Supreme Court. This article explains that if the Supreme Court
atfirms the upcoming case it “could make it casier for the Republican seditionists
in the Pennsylvania General Assembly to carry out their insidious plan to
overthrow elections that don’t go their way.,” and advocating that the only way to
“remedy” this is “to reducc the Republican majority™ in the Pennsylvania General
Assembly. It further mischaracterizes the Texas v. Pennsylvania amicus brief in
which Senator Laughlin joined. A true and correct copy of this article is attached
hereto as Exhibit C.

A January 13, 2021 article titled “Eric at Large: Our Nation’s Dark Day.”
recounting the events of January 6. This article also discusses state election
disputes, including between elected officials of both parties, stating that “such
behavior — the petulance. the impatience, and the aggression — have become
model Republicanism, particularly for those in elected office.” This article also
contains misleading information regarding the amicus briel and mischaracterizes
Senator Laughlin’s participation in the Texas v. Pennsylvania litigation. A true
and correct copy of this article is attached hereto as Exhibit D.

An October 15, 2021 article titled “Erie at Large: Defeating Trump was Just the
Start,” in which Defendants report that extremists are overtaking the Republican

Party. This article includes quotes from and criticism of Facebook posts by a



Republican Erie County Executive candidate. A true and correct copy of this
article is attached hereto as Exhibit E.

d. An October 21, 2020 article titled “What We're Voting For,” regarding the 2020
Election and stating, in part, that under then-President Trump’s administration,
the country is “led by a liar and a thief who has perpetrated the greatest con this
country has ever seen.” A true and correct copy of this article is attached hereto as
Exhibit F.

50.  Asevidenced by this sampling of articles, Defendants have a pattern of targeting
and publishing misleading and partisan statements about Republican elected officials, including
Senator Laughlin, The Article here is the most recent and most egregious of these articles,
reporting false and baselcss accusations about Senator Laughlin and his actions related to the
2020 Election and January 6.

D. Damage to Laughlin

31, Asaresult of the defamatory statements, as set forth above, Laughlin has suffered
significant harm to his reputation.

52. Asaresultof the defamatory statements, as set forth above, Laughlin has suffered
mental and emotional harm and been made subject to humiliation.

53. Asaresuit of the defamatory statements, Senator Laughlin also likely faces an
increase in re-election costs.

54. Indeed, Senator Laughlin is in the process of running for re-clection. While an
uncontested campaign tor Senator Laughlin — which was expected before the Article — would be
expensive enough, a contested primary and general election would be significantly more costly

and potentially upwards of $2,000,000.00.



55. Upon information and belief, the detamatory content of the Article is designed to
increase the re-election costs tor Senator Laughlin by encouraging electoral opponents in the
primary and general eiections.

56. Defendants’ conduct described above was malicious. intentional, witlful, and
reckless.

COUNT I

DEFAMATION — Against all Defendants

e e e e

57.  Senator Laughlin incorporates by reference the allegations in the foregoing
paragraphs of this Complaint as if set forth at length herein.

58.  Defendants made defamatory statements in The Erie Reader print publication and
website when they falsely alleged that Senator Laughlin attempted to overturn the 2020 Election
and contributed to the January 6 insurrection.

59.  Defendants’ statements in the Article were defamatory per se in that they impute
to Senator Laughlin criminal conduct by accusing him of having participated in an
“insurrection,” a “grand conspiracy to overthrown the federal government,” and supporting a
“treasonous agendaf.]” each of which actions is a crime.

60.  Defendants’ statements in the Article were defamatory per sc in that they directly
impute to Senator Laughlin conduct and characteristics that adversely affect his fitness to
conduct his profession.

61. Indeed, because individuals convicted of certain crimes are ineligible to hold an
office in the General Assembly. Defendants’ defamatory statements that accuse Senator Laughlin
of misconduct would adversely atfect his eligibility to hold office if they were true. See Pa.

Const. art. I1. § 7 (“No person hereafter convicted of embezzlement of public moneys, bribery,



perjury or other infamous crime, shall be eligible to the General Assembly, or capable of holding
any office of trust or profit in this Commonwealth.”),

62.  Defendants™ defamatory statements were made with knowiedge of the faisity
thereof.

63.  Defendants’ defamatory statements were made intentionally, willfully, recklessly.
and maliciously. and in conscious disregard of Senator Laughlin’s reputation and rights.

64. By disseminating their defamatory statements in The Erie Reader print
publication and website, Defendants published this defamatory content to a wide audience.

65.  Defendants’ defamatory statements were reasonably understood by the recipients
to be statements of fact about and concerning Senator Laughlin.

66. As a proximate result of Defendants’ false and defamatory statements, Senator
Laughlin suffered significant and irreparable reputational, emotional and economic harm.

WHEREFORE, Senator Laughlin requests that this Court enter judgment (i) ordering
Defendants to immediately discontinue any and all disparaging and/or defamatory statements
concerning Senator Laughlin; (ii) requiring Defendants to publish a retraction of the false and
misfeading statements made concerning Senator Laughlin; (iii) awarding Senator Laughlin
damages for the reputational, emotional and economic harm suffered as a result of Defendants’
conduct; (iv) awarding Senator Laughlin punitive damages; and (v) granting such additional

relief as the Court deems just and equitable.



Dated: August 26, 2022

Respectfully Submitted,

A

Matthew H. Haverstick (No. 85072)

Shohin H. Vance (No. 323551)

Samantha G. Zimmer (No. 325650)

KLEINBARD LLC

Three Logan Square

1717 Arch Street. 3™ Floor

Philadelphia. PA 19103

Ph: (215) 568-2000

Fax: (215) 568-0140

Eml: mhaverstick@kleinbard.com
svance@kleinbard.com
szimmer@kleinbard.com

Attorneys for Plaintiff Senator Daniel
Laughlin



VERIFICATION

I, Daniel Laughlin, hereby state that | am the Plaintift herein; that as such, I am
authorized to make this verification; that 1 have knowledge of the facts contained in the
Complaint; and the statements contained therein are true and correct to the best of my
knowledge, information, and belief. I affirm that these statements are made subject to the

penaities contained in 18 Pa. C.S.A. § 4904 relating to unsworn falsification to authorities.

/(/Qw /?%%’

Daniel Laughlin

Dated: August 19, 2022



CERTIFICATION OF COMPLIANCE WITH PENNSYLVANIA’S CASE RECORDS
PUBLIC ACCESS POLICY

[ certify that this filing complies with the provisions of the Case Records Public Access
Policy of the Unified Judicial System of Pennsylvania that require filing confidential information

and documents differently than non-confidential information and documents.

o

Matthew H. Haverstick

Dated: August 26, 2022
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Erie At Large Opinion

Erie at Large: A Congressman and a
State Senator Walk Into a Bar

/ ) by Jim Wertz @ July 14, 2022 at 9:30 AM
e

A congressman and a state senator walk into a bar. The

bartender says, "what can | get you?"
"Pardon me," they reply in unison.

"What do you need?" the bartender impatiently asks.

"No, really. We'd like a pardon.”

US HOUSE / PA STATE SENATE

This joke isn't funny on multiple levels. But perhaps the

least humorous thing about it is the truth.

That's because Northwest Pennsylvania's congressional representative, Mike Kelly, and Erie County's

state senator, Dan Laughlin, both found their way onto Donald Trump's pardon request list for their roles in

attempting to overturn election results in 2020 — when, by the way, both men were re-elected. It's among

the many revelations of the January 6 Commission and the details that have emerged during the

commission's recent public hearings.

Their actions contributed to the January 6 insurrection on the United States Capitol and their efforts

continue to undermine American democracy and the democratic process.

In other words, if Kelly and Laughlin, in support of this un-American Republican strategy, get their way, the

state legislature and the U.S. Congress could invalidate your vote when it doesn't reflect the will of the

Republican Party.

htips:/iwww.eriereader.com/article/erie-at-large-a-congressman-and-a-state-senator-walk-into-a-bar
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It started like this: Pennsylvania lawmakers, in a bipartisan majority, passed an election reform bill in 2019
called Act 77, which authorized the use of mail-in ballots. It was celebrated as a victory for Pennsylvania
because it expanded access to the ballot and made our commonwealth one of 35 states offering voters

the option of voting by mail. Seems simple enough.

But when the COVID-19 pandemic hit, every state searched for ways to allow people to vote safely and

securely in the 2020 primary election and Act 77 gave that to Pennsylvania voters.

For the primary election in June 2020, despite a few operational delays because of the new processes
put in place with Act 77 and the volume of votes cast by mail because of the pandemic, no legal

challenges were made.

In November, mail-in ballots remained an option for voters as COVID-19 raged on, and record numbers of
voters participated in the presidential election, when voters also elected members of congress, members

of the Pennsylvania state house, and members in odd numbered districts of the state senate.

As we know, Joe Biden won both the popular vote and the electoral college, and for the purposes of this

conversation, Congressman Mike Kelly and State Senator Dan Laughlin both won re-election.

Within days of the November election, in the wake of Trump's loss, Kelly filed his first lawsuit in an attempt
to overturn the results of the 2020 election by invalidating all Pennsylvania mail-in ballots, which were

cast overwhelmingly in support of Joe Biden.

The Pennsylvania Supreme Court unanimously rejected Kelly's claim. Even two Republican justices who

partially dissented in Kelly v. Pennsylvania said that Kelly's claim was "extreme and untenable" because

voters had relied on mail ballots "in too much good faith."

Kelly took his case to the United States Supreme Court just before Pennsylvania ballots were to be
certified in December, but the High Court declined to hear this argument and Pennsylvania votes

remained intact.

When that coup failed, Kelly joined a Texas lawsuit in which the State of Texas sought to overturn the
election results in Pennsylvania, Michigan, Wisconsin, and Georgia by repeating the many false, disputed,

and unsubstantiated claims of voter fraud in these states that had voted for Donald Trump in 2016 but
elected Joe Biden in 2020.

Seventeen Republican attorneys general, representing their states, signed on to the Texas lawsuit.

hitps://www.eriereader.com/article/erie-at-large-a-congressman-and-a-state-senator-walk-into-a-bar 2/6
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In a tweet quoted by the Associated Press, University of California-lrvine law professor Rick Hasen
concluded, "we are in bad shape as a country that 17 states could support this shameful, anti-American

filing.”

In addition to these Attorneys General, Kelly and 124 of his congressional colleagues filed an amicus brief

with the Supreme Court in support of Texas.

An amicus brief, also known as a "friend of the Court" filing, is intended to provide additional information
from a person or group "with a strong interest in the case...intending to influence the Court's decision,"

according to the Cornell Law School Legal Information Institute.

In Texas, Kelly and his co-conspirators asked the Court to affirm a state legislatures' powers to select so-
called electors — those casting a state's votes in the electoral college. In this case, had the Supreme Court
sided with Texas, it would have allowed the states in question to submit "alternate electors" to cast votes

in the Electoral College for Donald Trump even though he lost the 2020 election in each of those states.

‘The Framers of the United States Constitution provided that presidential electors be appointed in a

manner directed by the state Legislature[s]," they argued.

In their bastardization of Article Il of the United States Constitution, they concluded that no authority — not
governors, cours, or any other entity — can usurp the power of the state legislatures to do as they please

in the selection of electors.

Another amjcus brief was filed by Republican members of the Pennsylvania Senate, led on behalf of the
Trump campaign by Republican gubernatorial candidate Doug Mastriano and co-signed by Erie's Senator

Dan Laughlin and 22 other Republican state senators.

The Republican senators brief reads, in part, "Certain select Pennsylvania State Senators bring this brief
as Amici Curiae in support of their authority as a legislative body under the U.S. Constitution..The General
Assembly, as the legislature of Pennsylvania, is given authority to prescribe the 'Times, Places, and

Manner of holding elections' under Article |, § 4, cl. 1 of the U.S. Constitution.”

Articles 1 and Il of the U.S. Constitution gives state legislatures the power to set certain rules concerning
the election of members of congress and the election of the president, respectively. But remember Article

I, Section 4 of the U.S. Constitution. We'll come back to that in a few words.

Basically, what these senators argue is that the General Assembly has all the power. Like the Kelly brief,

these senators assert that neither the courts nor the Pennsylvania Secretary of State — whose jobitisto

hitps //www.eriereader.com/article/erie-at-large-a-congressman-and-a-state-senator-walk-into-a-bar 316



7126/22, 11:32 AM Erie at Large: A Congressman and a State Senator Walk Into a Bar - Erie Reader
administer elections in the Commonwealth of Pennsylvania — have the authority to administer or to

ensure the integrity of Pennsylvania's elections.

To simplify this, the federal Republican amicus brief says that the state legislature has all the power to
select electors. The Republican state senate armicus brief says that the state legislature has to establish

when, where, and how eiections take place.

Note that the state legislatures in Pennsylvania, Wisconsin, Michigan, and Georgia are all Republican-

controlled and it is extremely unlikely that the balance of power will change anytime soon.

What this means is that in these four important swing states, Republican legislators would control all
aspects of our elections and their outcomes. There would be no checks and balances to ensure the
integrity of our elections and these Republican legislators would have the authority to challenge the

outcome of every election that does not benefit the Republican Party and its treasonous agenda.

Laughlin claimed in local media reports and in an op-ed published by the Erie Times-News that the intent

of the amicus brief he signed was not intended to overturn the outcome of the 2020 election.

But let's refer back to the definition provided above. An amicus brief is "intending to influence the Court's
decision" in the case that the brief is filed. And had this conservative majority Court sided with Texas
against four other states over which Texas has no jurisdiction, the election would have been overturned

and 2.5 million Pennsylvania voters — Republican and Democrat — would have been disenfranchised.

Moreover, evidence presented in the January 6 hearings makes it clear that the amicus briefs submitted
in the Texas case — Kelly's, Laughlin's, and others — were filed with insidious intent to illegally reverse the

outcome of the 2020 election.

In the fourth January 6 hearing on June 21, the committee introduced an email from Alabama
congressman Mo Brooks to Trump's executive assistant at the White House, Molly Michael, requesting a
"general pardon” for "Every Republican who signed the Amicus brief in the Texas lawsuit against the other
states deriving from their violation of Article |, Section 4 (and, perhaps, other) provision of the United

States Constitution” and "Every Congressman and Senator who voted to reject the electoral college vote

submissions of Arizona and Penns
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email is dated

January 6 insurrection.

Brooks' pardon request — and as we now know there were many others made directly to Trump and to his
outside counsel, Rudy Guilianni — is unique because it is a preemptive pardon without any charges filed

and even before any investigation of the January 6 insurrection or the attempts by Trump loyalists to

hitps://www.eriereader.com/article/erie-at-large-a-congressman-and-a-state-senator-walk-into-a-bar 4/8
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subvert the election. A general pardon, like that granted to Richard Nixon, is an amnesty for past

offenses.

Therefore, Brooks's request appears to be made on behalf of actors who are known to have taken part in
a grand conspiracy to overthrow the federal government and the will of the people before they can be

held accountable for their actions.

The Brooks letter came just days before we learned from Republican Wisconsin Senator Ron Johnson
that a slate of electors his office tried to deliver to then-Vice President Mike Pence originated in Kelly's
office. Kelly has denied the claims, but his blind loyalty to Trump since the runup to the 2016 election and
his perpetuation of Q-Anon inspired conspiracies since taking office in 2011 provide us, and perhaps the

January 6 committee, with plenty of credence for Johnson's claim.

What is undeniable is that no Republican official — even the most publicly level-headed of them — are
beyond reproach when it comes to the threat facing American democracy. The party that once positioned
itself as the defender of existential threats to our way of life has become the primary existential threat to

the American way of life.

If they can not be held accountable because they have co-opted the state legislature, the courts, and the

justice system, then they must be held accountable at the ballot box.

Perhaps that's why they're so intent on stealing that too.

Jim Wertz is a contributing editor and Chairman of the Erie County Democratic Party. He can be reached

at jWertz@eriereader.com and you can follow him on Twitter @jim_wertz.
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MOTION FOR LEAVE TO FILE

Certain select Pennsylvania State Senators! bring this brief as Amici Curiae
in support of their authority as a legislative body under the U.S. Constitution, and
respectfully move for leave of Court to file the accompanying amicus brief in support
of neither plaintiffs nor defendants, and instead asks this Court to affirm the grant
of authority to state legislatures, and not courts, under the U.S. Constitution’s
Elections Clause.

This brief will be helpful as Amici Curiae assert that the Pennsylvania
Senate, together with the Pennsylvania House of Representatives, comprises the
General Assembly of the Commonwealth of Pennsylvania. The General Assembly,
as the legislature of Pennsylvania is given authority to prescribe the “Times, Places,
and Manner of holding elections” under Article I, § 4, cl 1 of the U.S. Constitution.

Amici further assert that the Pennsylvania Supreme Court, aided by the
Pennsylvania Secretary of State, usurped the authority of the Pennsylvania
General Assembly when ignoring or rewriting Pennsylvania’s duly enacted election
regulations. Therefore, this Court should affirm the grant of authority to state
legislatures under the U.S. Constitution’s Elections Clause and disclaim state
supreme courts and executive branch officials, from usurping that authority for
themselves. Amici Curiae request that their motion to file the attached amicus brief

be granted.

! The following Pennsylvania State Senators, being a majority of all Republican members of the
Scnate, join this brief in full: ! Jake Corman, Kim Ward, Douglas V. Mastriano, Robert Mensch,
Wayne Langerhole, Jr., David G. Argall, Scott E. Hutchinson, Scott F. Martin, Kristin Phillips-Hill,
Michele Brooks, Camera Bartolotta, Judy Ward, Ryan P. Aument. Pat Stefano, Michael R. Regan,
Dave Arnold, Mario Scavello, John DiSanto, Joe Pittman, Daniel Laughlin, Patrick M. Browne, Gene
Yaw, John R, Gordner, Devlin Raobinson.



Pursuant to this Court’s order of April 15, 2020, Amict Curiae are hereby
filing a single paper copy of this motion on 8 12 x 11-inch paper under Rule 33.2.

Respectfully submitted on this 10th day of December, 2020.

/s/ Jason Torchinsky
Jason Torchinsky
Counsel of Record
Holtzman Vogel
Josefiak Torchinsky PLLC
15405 John Marshall Hwy
Haymarket, VA 20169
(540) 341-8808
(540) 341-8309

Jtorchinsky@hvjt.law

Counsel for Amict Curiae
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STATEMENT OF INTEREST OF AMICI CURIAE!

Certain select Pennsylvania State Senators? bring this brief as Amici Curiae
in support of their authority as a legislative body under the U.S. Constitution. The
Pennsylvania Senate, together with the Pennsylvania House of Representatives,
comprises the General Assembly of the Commonwealth of Pennsylvania. The
General Assembly, as the legislature of Pennsylvania, is given authority to
prescribe the “Times, Places, and Manner of holding elections” under Article I, § 4,
cl. 1 of the U.S. Constitution.

Amici present the following arguments in support of neither plaintiff nor
defendants and respectfully request they be heard in support of the General
Assembly’s primary authority to enact election regulations pursuant to the
Constitution’s plain text. Because the issues raised in this action directly pertain to
the General Assembly’s power under the U.S. Constitution, Amici have a significant
interest in this case.

SUMMARY OF THE ARGUMENT

The Elections Clause of Article I, § 4 of the U.S. Constitution delegates to
state legislatures in the first instance, and Congress in the second, the authority to

enact regulations for federal elections. Neither State nor Federal courts have any

! No counsel for a party authored this brief in whole or in part. No person or entity other than Amici.
their members, or their counsel made a monetary contribution intended to fund the preparation or
submission of this brief.

2 The following Pennsylvania State Senators, being a majority of all Republican members of the
Senate, join this brief in full: 2 Jake Corman, Kim Ward, Douglas V. Mastriano, Robert Mensch,
Wayne Langerhole, Jr., David G. Argall, Scott E. Hutchinson, Scott F. Martin, Kristin Phillips-Hill,
Michele Brooks. Camera Bartolotta, Judy Ward, Rvan P. Aument, Pat Stefano, Michael R. Regan.
Dave Arnold, Mario Scavello, John DiSanto, Joe Pittman, Daniel Laughlin. Patrick M. Browne, Gene
Yaw, John R. Gordner. Devlin Robinson.



such delegation of power.? The plain language of the text, the history of the text,
and the history of the founders who wrote the text all point to this obvious
conclusion. The Supreme Court of Pennsylvania, aided and abetted by Kathy
Boockvar—the politically friendly Secretary of State—had a different opinion.

In a majority opinion in Pa. Democratic Party v. Boockvar, 238 A.3d 345 (Pa.
2020), the Supreme Court of Pennsylvania took for itself the legislative power
conferred directly upon the Pennsylvania General Assembly by the U.S.
Constitution, and, in so doing, effectively declared 1itself the rex imperator of
Pennsylvama elections. Using the pandemic as an excuse, the Pennsylvania
Secretary of State and Supreme Court both disregarded and rewrote Pennsylvania
law by, 1in one motion, advocating for and ordering the extension of the statutorily-
prescribed time for absentee ballots to be received. In fact, the Supreme Court of
Pennsylvama ignored the factual findings of their own assigned special master in
Crossey v. Boockuvar, 2020 Pa. LEXIS 4868 (Sept. 17, 2020). These actions wrested
from the Pennsylvania General Assembly its constitutionally designated authority
and 1mpermissibly took that power for the Supreme Court.

This Court should disclaim the “authority” of State and Federal courts and
Executive officials from enacting their own election regulations in contravention of

duly enacted state law and affirm the rights of State legislatures to do the same.

3 Under the Elections Clause there is. at most, a limited role for a state’s governor in signing or
vetoing election legislation as part of a state’s “prescriptions for lawmaking”™ See Ariz. State
Legislature v. Ariz. Indep. Redistricting Comm., 576 U.S. 787. 808 (2015) (“In sum. our precedent
teaches that redistricting is a legislative function, to be performed in accordance with the State’s
prescriptions for lawmaking . . . .").



ARGUMENT

I. ONLY STATE_ LEGISLATURES AND CONGRESS HAVE THE
AUTHORITY TO REGULATE ELECTIONS.

The Constitution delegates the authority to regulate the time, place, and
manner of elections to the legislatures of the fifty states in the first instance and to
Congress in the second. U.S. Const. art. [, § 4, cl. 1. State courts—as well as their
federal counterparts—are wholly excluded. See id. The term “legislature” was “not
one ‘of uncertain meaning when incorporated into the Constitution™ and is not of
uncertain meaning today. Smiley v. Holm, 285 U.S. 355, 365 (1932) (quoting Hawke
v. Smith, 253 U.S. 221, 227 (1920)). The term “legislature” necessarily differentiates
between 1tself and the “State” of which it is only a subpart. The plain text of the
Elections Clause is clear—neither courts nor executive personnel have authority to
usurp legislative decision-making and supplant their own in the area of elections.
By empowering th
Constitution denies that power to others.

There are multiple other ways the Constitution denies authority to non-
legislative actors to create or modify election regulations. One reference point, for
instance, is that the Elections Clause is an adaptation of an English law that
existed well before the founding. The Elections Clause is derived from an English
Parliamentary law called the “methods of proceeding” which designated authority
as to “time and place of election” to the House of Commons. See 1 William

Blackstone, Commentaries *158-59, *170-74. Those “time and place” “methods”

were in turn completely within parliamentary control, beyond the reach of “the




Common Law” and “Judges.” George Petyt, Lex Parliamentaria 9, 36-37, 70, 74-75,
80 (1690); 1 William Blackstone, Commentaries *146-47. By delegating the
procedures of congressional elections to legislatures, the Elections Clause carried
forward the English law tradition of maintaining legislative control, and specifically
excluding judicial control, over such matters.

Another contextual reference point for the Elections Clause comes from the
framing debates and early commentaries. Though all concerned parties appreciated
that state legislatures might abuse their authority over election rules, none of them
ever proposed that other branches of state government may exercise or wrest
control from the legislature. Instead, they viewed Congress as the exclusive
overriding authority. See The Federalist No. 59 (Alexander Hamilton). That
authority, expressed directly in the Constitution’s text, parallels the judicial-type
functions Congress performs in other quintessentially legislative affairs, as
described in adjacent constitutional provisions. See, e.g., U.S. Const. art. [, §§ 2-5. It
was furthermore assumed that even Congress would exercise its prerogative to
override state legislatures’ regulations only “from an extreme necessity, or a very
urgent exigency.” 1 J. Story, Commentaries on the Constitution of the United States
§ 820 (3d ed. 1858). This was hecause the power “will be so desirable a boon” in the
“possession” of “the state legislatures” that “the exercise of power” in Congress
would (it was thought) be highly unpopular. Id. That state courts might deprive

state legislatures of this “desirable . . . boon” in their “possession” was beyond belief.

Id.



Another reference point that buttresses the plain language of the Elections
Clause 1s that the power to regulate federal elections is not an inherent state power.
Therefore, 1t “had to be delegated to, rather than reserved by, the states.” Cook v.
Gralike, 531 U.S. 510, 522 (2001) (quoting U.S. Term Limits, Inc. v. Thornton, 514
U.S. 779, 804-06 (1995). A state’s legislature would, in fact, have no authority to
regulate federal elections at all but for the specific grant of authority found in the
Elections Clause. See Cook, 531 U.S. at 522.

While the authority to regulate congressional elections is conferred by the
federal Constitution on the state legislatures via the Elections Clause, the states
also retain plenary power to regulate state elections. See Tex. Democratic Party v.
Abbott, 961 F.3d 389, 407 (5th Cir. 2020); Tashjian v. Republican Party, 479 U.S.
208, 217 (1986). In either event, the power to regulate and administer elections is
committed to “Congress and state legislatures—not courts.” Coal. For Good
Governance v. Raffensperger, No. 1:20-¢v-1677-TCB, 2020 U.S. Dist. LEXIS 86996,
at *8-9 (N.D. Ga. May 14, 2020); Clapper v. Amnesty Int’l USA, 568 U.S. 398, 408
(2013) (“The law of Article III standing, which is built on separation-of-powers
principles, serves to prevent the judicial process from being used to usurp the
powers of the political branches.”).

Therefore, the plain language, context, and history of the Elections Clause
clearly demonstrates that the legislature has the primary authority to regulate

elections, checked only by the United States Congress.



II. THE PENNSYLVANIA SUPREME COURT AND SECRETARY OF
STATE USURPED THE LEGISLATURE’S AUTHORITY.

The Supreme Court of Pennsylvania’s three-day extension of the ballot
recelved-by deadline is an archetypal example of when Article One, Section Four of
the U.S. Constitution is violated.

A, The Pennsylvania Legislature Enacts No-Excuse Mail-In
Voting.

On October 31, 2019, after engaging in bi-partisan negotiations and
delhberations, the majority Republican Pennsylvania General Assembly passed, and
the Governor (a member of the Democratic Party) signed, a comprehensive reform of
the state’s election laws. This was accomplished before the impact of COVID-19 was
known. See 2019 (P.L. 552, No. 77) 2019 Pa. Legis. Serv. Act 2019-77 (S.B. 421)
(West). Among other reforms, this legislation made available for the first time no-
excuse mail-in voting to every registered Pennsylvania voter. See 25 P.S. §
3150.11(b). Additionally, the Pennsylvania General Assembly’s 2019 bi-partisan
deliberations and negotiations produced an extension of the absentee and mail-in
ballot received-by deadline from 5 P.M. the Friday before Election Day, to 8 P.M on
Election Day. See 25 P.S. § 3146.6(a); § 3150.16(a)."

Then, as the COVID-19 virus descended on the United States, Pennsylvania’s

General Assembly acted and, through bi-partisan deliberation and negotiation,

1 See Crossey, et al. v. Boockovar, et al.. No. 266 M.D. 2020 at 174a (Pa. Commw. Ct. Sept. 4, 2020)
(Leavitt. P.J.) (Report and Recommendation) (the Report and Recommendation can be found at
Republican Party of Pennsylvania, Petitioner v. Kathy Boockvar, Secretary of Pennsylvania, et al.. No.
20-542 (U.S.) (appendix to petition for writ of certiorari filled October 23, 2020) (All citations to the
Report and Recommendation will be to Appendix F of that document and its corresponding page
numbers)). Importantly. Pennsylvania has imposed a “received-hy” deadline since 1964 and has
never imposed a “mailed-by” deadline. See id. at 29-30.
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modified its election code to address the pandemic. See Act of Mar. 27, 2020, (P.L.
41, No. 12), 2020 Pa. Legis. Serv. Act 2020-12 (S.B. 422) (West). After all of these
changes to state law, Pennsylvania offered its citizens two options for voting in
2020: Voters could either apply for and submit a mail-in ballot® before the 8:00 p.m.
Election Day deadline, or they could vote in-person at their designated polling site
on Election Day.

Some organizations and individuals disagreed with the General Assembly’s
perceived omissions. Two different sets of plaintiffs filed lawsuits in Pennsylvania
state court, seeking to alter Pennsylvania’s election code and enact their own policy
preferences.

B. Litigation Challenging the Ballot Received-By Deadline:
Crossey v. Boockuar.

On April 22, 2020, a group of individual and organizational petitioners filed a

' xr +h MNAariwe AF
f in th Commonwe 19 wourt ol

Pennsylvania against Secretary of the Commonwealth Kathy Boockvar with regard
to voting procedures for Pennsylvania’s June 2, 2020 primary election. See Crossey
et al. v. Boockvar, No. 266 MD 2020 at 140a. The Secretary challenged jurisdiction,
and on June 17, 2020, the Commonwealth Court transferred jurisdiction to the
Supreme Court of Pennsylvania. Id. at 14la. The petitioners, and later the
Pennsylvania Secretary of State, requested that the Supreme Court of Pennsylvania
extend the 8:00 p.m. received-by deadline by seven days (or, per the Secretary, three

days), require prepaid postage on mail-in ballots, and allow for the use of third-

7 Unless otherwise noted, when this Amici Brief refers to mail-in ballots, it also includes absentee
ballots.



party assistance in collecting mail-in ballots. /d. at 142a. The Supreme Court of
Pennsylvania appointed President Judge Leavitt of the Commonwealth Court as
special master over the case, and the special master held an evidentiary hearing in
the matter on August 31, 2020. Id. at 144a-145a.

Based on the evidence presented at the August 31, 2020 hearing, the special
master found that the Petitioners failed to meet their burden of showing that the
statutory 8:00 p.m. received-by deadline was unconstitutional. Id. at 175a-177a.
Importantly, after hearing from experts, Judge Leavitt found that USPS
performance in Pennsylvama exceeded the national average, and that issues with
mail were unlikely to prevent voters from submitting their ballots on time. Id.
Ultimately, based on the available evidence, on September 7, 2020, the special
master recommended that the Supreme Court of Pennsylvania deny the Petitioners’
prayer for relief. Id. at 185a.

C. Pennsylvania Democratic Party v. Boockvar.

Unlike Crossey, in Pennsylvania Democratic Party v. Boockvar, 238 A.3d 345
(Pa. 2020), no factual record was developed, no witnesses were cross-examined, and
no exhibits were even scrutinized before admission into evidence. On July 10, 2020,
the Pennsylvania Democratic Party commenced an action in the Commonwealth
Court of Pennsylvania seeking a variety of changes to Pennsylvania voting
procedures. Pls” Pet. for Declaratory and Injunctive Relief. Petitioners sought
injunctive relief that would, inter alia, suspend the statutory 8:00 p.m. received-by

deadline on Election Day for ballots that were postmarked before that time, extend



the deadline for receipt of ballots to one week after the elections, and afford
numerous forms of relief on various other issues under Pennsylvania’s election
laws—many of which were supported by the Secretary. Id. at 352-55. The Supreme
Court of Pennsylvania expedited consideration of the case under its extraordinary
procedure known as “Kings Bench,” 42 Pa. C.S. § 726. The Court allowed one week
for parties and intervenors to submit supplemental briefing materials but did not
schedule a hearing in the case or take any factual evidence.

On September 17, 2020, the Supreme Court of Pennsylvania, without
presentation of any factual evidence, granted partial relief to Petitioners and
extended the statutory received-by deadline by three additional days after Election
Day, until 5:00 p.m. on Friday, November 6, 2020. Pennsylvania Democratic Party,
238 A.3d at 386. The court even went further than Petitioners’ requested relief by
establishing a presumption that a mail-in ballot lacking any postmark or other
proof of mailing was mailed before Election Day “unless a preponderance of the
evidence demonstrate[d]” otherwise. Id.

In doing so, the Supreme Court of Pennsylvania, supported by the Secretary,
has both overridden the constitutionally delegated authority of the state legislature
over election law, and it has also mandated the counting of mail-in ballots which

bear no evidence that they were cast on or before Election Day at all.



D. The Supreme Court of Pennsylvania Tasked the
Commonwealth Court’s. President Judge Leavitt With
Developing a Factual Record and Then Ignored It.

The Supreme Court of Pennsylvania ignored the factual findings of Judge
Leavitt on the crucial point about the ability of the Postal Service to timely deliver
ballots. In ignoring Judge Leavitt’s findings, the Supreme Court of Pennsylvania
altered the 8:00 p.m. on Election Day deadline as the received-by deadline and
extended 1t by three days. In doing so, the Supreme Court of Pennsylvania usurped
the legislature’s deliberate and considered decision to establish and maintain that
deadhne.

The Supreme Court of Pennsylvania ignored Judge Leavitt’s finding that the
average postal delivery times in Pennsylvania were above the national average.
Crossey, et al. v. Boockvar, et al., No. 266 M.D. 2020 at 164a-165a (Pa. Commw. Ct.
Sept. 4, 2020); see also id. at 183a (“Whatever delays may be occasioned in the
November 2020 general election with respect to the receipt of mail-in ballots by
county boards of elections, they are not likely to be caused by the USPS. The
evidence demonstrated that USPS performance in Pennsylvania exceeds the
national average.”). In fact, for first class presort mail, the Postal Service was
delivering 98% of that mail in Pennsylvania in one day, with most intra-
Pennsylvania mail being delivered in 2 days. Id. at 164a-165a. Based upon this
finding, Judge Leavitt declined to recommend any extension to the ballot received-

by deadline. See id. at 184a-185a.
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Even though the Supreme Court of Pennsylvania found that the Election Day
deadline did not violate the Pennsylvania Constitution, and without addressing the
factual findings before it that led the special master to conclude that the Postal
Service was capable of timely delivering ballots, the Supreme Court of Pennsylvania
ruled that an extension of the received-by deadline was warranted. Pennsylvania
Democratic Party, 238 A.3d at 386. The Supreme Court of Pennsylvania based this
alleged “necessity” on the U.S.P.S. General Counsel’s letter that advised
Pennsylvania’s Secretary of State that Pennsylvania’s ballot request deadline and
ballot receipt deadline might be incongruous. See id. at 365-66. The incongruity
arose from the General Counsel’s use of generic nationwide delivery times of 2-5
days for First Class Mail, and 3-10 days for Marketing Mail. See id. In fact, the
Supreme Court of Pennsylvania credited the General Counsel’s letter without
hearing any testimony and contrary to Judge Leavitt's findings of fact. See id. at
371 (“[W]e place stock in the USPS’s General Counsel’s expression that his client
could be unable to meet Pennsylvania’s statutory election calendar.”).

However, this letter was before Judge Leavitt as well. Crossey, et al. v.
Boockuar, et al., No. 266 M.D. 2020 at 145a-152a (Pa. Commw. Ct. Sept. 4, 2020).
She neither credited nor discredited the letter, but she did place it in the context of
the live testimony that established Pennsylvania’s First-Class mail delivery
standard as 2 days. Id. at 164a-165a. Judge Leavitt also credited as fact that the
Postal Service prioritizes election-related mail over other First-Class mail. Id. at

164a. In fact, even the Crossey Petitioners’ expert testified that it was possible to
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meet Pennsylvania’s ballot request and ballot receipt deadlines. Id. at 167a. Judge
Leavitt also recognized that the U.S.P.S. General Counsel’s letter was also sent to
46 States. Id. at 159a. After an evidentiary hearing, the General Counsel’s concerns
were placed 1n their proper context.

Pennsylvania’s General Assembly, through bi-partisan deliberation and
negotiation, concluded that seven days between its ballot request deadline, October
27, and the ballot receipt deadline, November 3, was sufficient time. The
Pennsylvania General Assembly did not adjust that deadline in March of 2020 when
1t chose to adjust other deadlines. That was the decision of the legislature.

The Supreme Court of Pennsylvania, however, usurped the General
Assembly’s authority, and it did so brazenly. Although the Supreme Court of
Pennsylvania may have the final say on the substantive law of Pennsylvania, the
Elections Clause is a direct delegation of authority to regulate the times, places, and
manner of federal elections to the Pennsylvania General Assembly’s legislative
process, subject only to alteration by Congress, not the Supreme Court of
Pennsylvania. U.S. Const. Art. I, § 4. To permit the Supreme Court of
Pennsylvania’s decision to stand frustrates the Elections Clause’s express
delegation of authority to “the legislature” because an alleged conflict between the
state constitution’s policy and the state legislature’s policy requires the state courts
to pick one policy over another. This would instigate a struggle between the state’s
courts and its legislature. In this dispute, the Elections Clause of the U.S

Constitution plainly sides with “the legislature.”



The Supreme Court of Pennsylvania ignored this constitutional provision,
ignored record evidence, and used a case without any record evidence to reach its
result. There 1s no evidence establishing that Pennsylvania’s ballot received-by
deadline is plainly and palpably unconstitutional. See Crossey, et al. v. Boockvar, et
al., No. 266 M.D. 2020 at 181a-182a (Pa. Commw. Ct. Sept. 4, 2020). Pennsylvania’s
judicial branch, assisted by an overly-friendly Secretary of State, usurped the power
of Pennsylvania’s legislature, imposing the court’s preferred policy preference on
Pennsylvania’s policy-making branch. If Article I, § 4 of the U.S. Constitution
prohibits anything, 1t should at the very least prohibit these actions of the Supreme
Court of Pennsylvania.

CONCLUSION

We respectfully urge this Court to recognize the authority of the state
legislature as the primary authority to enact elections regulations for federal
elections. Similarly, we respectfully urge the Court to recognize that no other state
power, including a state’s supreme court, has any authority to modify or enact
elections regulations enacted pursuant to the Elections Clause.

Respectfully submitted,

/sl Jason B. Torchinsky
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Counsel of Record
Holtzman Vogel
Josefiak Torchinsky PLLC
15405 John Marshall Hwy
Haymarket, VA 20169
(540) 341-8808
(540) 341-8809
JTorchinsky@hvjt.law
Counsel for Amici Curiae
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Erie at Large: True Patriotism

As extremism escalates, balancing state legislature of the essence

: by Jim Wertz @ August 3, 2022 at 1:00 PM
S

NICK WARREN/ERIEREADER

Independent State Legislature Theory
dictates that state courts do not have the
power ta overturn election policy set by the
legislature. If enacted, one of the important
checks and balances in the Keystone State
{and others) would be effectively broken.

If you're not familiar with something called the
Independent State Legislature Theory, it's time to get

acquainted.

That's because the U.S. Supreme Court is poised to hear

an argument from the state of North Carolina that, if

Republican seditionists in the Pennsylvania General
Assembly to carry out their insidious plan to overthrow

elections that don't go their way.

There's only one remedy: to reduce the Republican
majority that has controlled the state house for all but four
years since 1995 and unseat the Republican majority that

has controlled the state senate uninterrupted since 1994.

They have turned on the voters of Pennsylvania and turned what was once a conservative agenda into an

anti-democratic assault, right here, in the cradle of American democracy.

Independent State Legislature Theory

https:fwww.eriereader.com/article/erie-at-large-true-patriotism
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The Independent State Legisiature Theory, in its most simple form, dictates that a state court — like the
Pennsylvania Supreme Court — doesn't have the power to overturn election policy set by the legistature.

According to the doctrine, that power would be reserved only for the federal courts.
It's rooted in the language of the U.S. Constitution, specifically Article 1 Section 4 of the U.S. Constitution
— the Elections Ciause — and Articie 2 Section 1 — the Presidential Eiectors Clause, which in both cases

assigns the "Legislature” specific duties in federal elections.

Legal scholars generally concur that the use of the term "Legislature” by the founding fathers, referred to

a state's general lawmaking process, not the lawmaking body.

The U.S. Supreme Court agreed with this distinction as recently as 2015 when it ruled against the Arizona
legislature and affirmed that Arizona's independent redistricting commission had the power to draw

congressional and legislative maps.

But later this year, the Supreme Court will hear oral arguments related to a congressional and legislative
redistricting challenge in North Carolina. Voters there sued the state legislature because, they argued,
lawmakers created a partisan gerrymander that unfairly favored Republican candidates. The state
supreme court agreed and ordered a lower court to oversee redrawing of the legislative maps. North
Carolina legislators appealed to the U.S. Supreme Court based on the independent state legisiature

argument, and the Court agreed to hear the case.

Justices Samuel Alito, Clarence Thomas, and Neil Gorsuch have signaled their support for this doctrine in
previous decisions, making necessary just two of the three remaining conservative justices to join them in

creating an electoral authority within the states with no effective checks and balances.
As you might imagine, that raises questions even bigger, and more consequential, than gerrymandering.

Let's say, for example, that a state legislature wanted to reject the outcome of a presidential election and
submit its own slate of electors. (That would never happen, right?) State courts, which are essentially
tasked with ensuring that state laws — including election laws — don't violate state or federal

constitutions, would not be able to intervene. Any objection would be pushed to the federal courts where

the justices would have to

decide if the legisiatl

election practice.

If the conservative majority on the Supreme Court sides with North Carolina lawmakers, that's exactly the

legal precedent they will have established.
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Most respectable legal scholars reject this theory outright because what good could come from a group
of elected officials being granted the right to violate the state constitution when it comes to the

administration and outcome of federal elections — like a presidential election? But that's precisely what

our Republican state legislators here in Pennsylvania would like to do.

It was the impetus behind the amicus, or “friend of the Court," brief signed by Senator Dan Laughiin and
24 of his cronies in the 2020 Supreme Court case, Texas v. Pennsylvania. They argued that only the

legislature — not the governor or secretary of state — has the power to set election policy.

It's the latest step on a slippery slope that would allow the Republican-controlled legislature to issue an
"alternative" slate of electors to Congress the next time their candidate doesn't win the presidential

election.

A Less Partisan Legislature

The only remedy for the overreach of an "independent legislature" is a balanced General Assembly, and

the legislative redistricting approved earlier this year brings us closer than we've been in decades.

Republicans currently occupy 113 of 203 seats in the Pennsylvania House of Representatives, according

to Ballotpedia.

While the new maps still favor Republican control of the legislature, the Princeton Gerrymandering
Project, in an analysis for the Philadelphia Inquirer, estimated that 101 House districts now lean-

Democratic.

If the Princeton Gerrymandering Project math holds, Republicans would have a one member advantage in

the House.

Redistricting in Erie County created one heavily Democratic district in the city of Erie (HD-1), two swing
districts (HD-2 and HD-3), and one sprawling, heavily Republican district (HD-4). All but the fourth house

district are currently held by incumbent Democrats who are expected to win re-election in November.

Despite the Republican advantage in HD-4 — it's 49.5 percent Republican, 36.5 percent Democrat, and 14
percent Other — this district represents an opportunity for Democrats to pick up an additional seat in the
legislature, with the potential for shifting control of the House if they do. As important, if not more so, the
race for HD-4 also represents an opportunity to stop another extremist Republican candidate from being

seated in the Pennsylvania legislature.
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The Democratic candidate is a 33-year-old woman from Corry whose long list of civic accomplishments
include being named the volunteer of the year by the Corry Chamber of Commerce and founding the

Corry Young Professionals (she was also named to this year's class of Erie's 40 Under 40).

Chelsea Qliver's candidacy is forward-facing, like her experience. She helped design Corry's strategic

plan and served as an appointed member of the Corry City Councii from August 2020 through December

2021, when she was the city's director of parks and public properties.
She's an ideal candidate in an unsure time.

Her opponent, on the other hand, is a retired mercenary and aging blues musician who built a political

following by perpetuating the Big Lie and denying the reality of the COVID-19 pandemic on social media.

It's a sad story, really. Jake Banta was a Navy Seal and later a military contractor, who could've cut his
political teeth in either or any political party with those credentials alone. Then, he built a loyal musical

following throughout the region, with his band, playing local bars and music festivals. How Americana.

But since Trump took office in 2016, and subsequently lost the election in 2020, Banta's rhetoric has

grown increasingly more extreme, embracing the two plus two equals eight logic of QAnon conspirators.

His greatest hits include stream-of-consciousness rants against COVID vaccines, calls for people to

remove their children from schools to protect them from the injustice of masking, and telling his followers

to pull their money from the banks because Facebook "hacked billions of accounts.”

He once claimed that "COVID was invented and patented in America and released in Wuhan tactically”
and surmised "after reading months of research" that "[Bill] Gates funded it, [Anthony] Fauci patented it

with China, and sent it to Wuhan to be released.”

It didn't take long for the global pandemic to become the scapegoat for the outcomes of the 2020

election.
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