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INTRODUCTION

Jack Panyard and LNP | LancasterOnline' (“Respondents” or “LNP”) submit this
memorandum of law in opposition to the Lancaster County Office of the Coroner’s (““Coroner” or
“Coroner’s Office”) Petition for Review of the December 3, 2023 and February 12, 2024 final
determinations of the Office of Open Records (“OOR”) granting access to records in the
possession of the Coroner’s Office. In two requests pursuant to the Right to Know Law (“RTKL”),
65 P.S. §§ 67.101-67.3104, journalist Jack Panyard sought autopsy records for two minor
decedents. In both cases, the OOR determined that the autopsy records should be released pursuant
to 65 P.S. § 67.708(b)(20). Respondents oppose the Coroner’s petition seeking review and reversal
of both OOR determinations and instead ask this Court to dismiss the Coroner’s appeal or, inter
alia, affirm the OOR’s ruling in both cases, thus clarifying this important interpretation of the
RTKL.

The requests, and the instant case, are supported by the central tenet that the RTKL “is
designed to promote access to official government information in order to prohibit secrets,
scrutinize the actions of public officials, and make public officials accountable for their actions.”
McKelvey v. Pa. Dep’t of Health, 255 A.3d 385, 400 (Pa. 2021) (quoting Pa. State Educ. Ass’n v.
Com., Dep’t of Cmty. & Econ. Dev, 148 A.3d 142, 155 (Pa. 2016)). Although Petitioner posits
that the consolidated cases present an issue of first impression, see Coroner’s Br. at 7, they do not.

Indeed, the RTKL expressly provides public access to the name, cause and manner of death

' LNP is the print newspaper and LancasterOnline is the digital companion to the
newspaper; the outlet refers to both publications as “LNP | LancasterOnline” but the OOR used a
different order for the caption of the underlying final determinations. For ease of reference,
Respondents maintain OOR’s docket caption in this matter.
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information sought by Petitioner. 65 P.S. § 67.708(b)(20); see also Hearst Television Inc. v. Norris
(Hearst TV Inc.), 54 A.3d 23, 33 (Pa. 2012).

For the reasons set forth below, Respondents respectfully request that this Court affirm the
determinations of the OOR and order the requested records be disclosed.

L. COUNTER-STATEMENT OF FACTS
A. LNP’s First Request, the County’s Denial, and the OOR’s Reversal.

Requester Jack Panyard is a breaking news reporter with the news outlet LNP |
LancasterOnline, which publishes a daily newspaper and website. Panyard’s duties include
responding to and covering developing topics, such as emergency incidents, accidents and fires,
including fatalities. Accordingly, Panyard’s work involves gathering information and records
from taxpayer-funded authorities, including law enforcement, fire, EMS, and the coroner’s office.

On October 23, 2023, Panyard submitted a RTKL request to Lancaster County seeking
“the name of the 3-year-old who died of a gunshot wound to the head at 8:07 p.m. Oct. 20, 2023
at 917 River Road, Holtwood, Martic Township from the county coroner’s office.” R. 36a?>. One
week later, Lancaster County’s Open Records officer denied Panyard’s RTKL request. R.38a—
39a. The County asserted that the request failed to “identify or describe the records sought with
sufficient specificity” in violation of Section 703 of the RTKL, 65 P.S. § 67.703, with the County
surmising that Panyard “[did] not seek records, but rather is only seeking a name.” R.38a. To the
extent the County claimed that it could discern the request, it decided the requested record was
exempt from disclosure in accordance with RTKL exemptions 65 P.S. §§ 67.708(b)(30), §

67.708(b)(16)(ii), § 708(b)(17)(ii). R.38a-39%a.

2 LNP adopts the same citation format as Petitioner to cite to respective pages of
Petitioner’s Reproduced Record in the Lancaster County Court of Common Pleas. See Coroner’s
Br. App’x D.
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On November 3, 2023, Panyard appealed the denial to the OOR. R.40a—42a. He asserted
that his request was “extremely specific” as it only asked for the name of the decedent and had
provided the exact date and location of the death, noting that such information must be disclosed
under 65 P.S. § 67.708(b)(20). R.43a. Panyard further argued that Section 708(b)(30) did not
apply, as Section 708(b)(20)’s clear mandate to provide the name, cause and manner of death of
the decedent contained no age limits on the release of such information. R.43a. He also challenged
the County’s assertions that the records could not be disclosed due to their involvement in criminal
and noncriminal investigations. R.44a. Further, Panyard argued that the County could not meet
its burden of proof to establish Section 708(b)(17)(ii) exempted releasing the name of the decedent,
as the County provided no attestations or declarations showing such a purported “noncriminal
investigation” was underway. R.44a—45a. Even if one was, he argued, the disclosure provisions
of the Coroner’s Act prevented the Coroner from hiding behind RTKL exemptions to suppress
records they were otherwise required to disclose. R.44a—45a. Finally, Panyard argued that
because the County’s reliance on these exemptions was “misplaced and unreasonable in light of
well-settled law,” it should be construed as bad faith, warranting the awarding of fees. R.45a.

Lancaster County Solicitor Jacquelyn E. Pfursich responded and submitted a position
statement on behalf of the Coroner which included a sworn attestation from Lancaster County
Coroner Stephen Diamantoni, M.D. (“Diamantoni Affidavit I’) asserting context for the denial.
R.54a-58a. Diamantoni attested that: he was “aware of the various types of investigations and
reports completed” by his office, as well as “the Office’s record retention policies;” that his office
was “tasked with providing medical examinations and other investigations into the cause of death
of an individual and then preparing reports on those examinations and investigations;” that his

office “conducted an investigation into the cause of death” of the decedent at issue; that, “[b]ased
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upon the request provided, [he] was unable to determine what report, and therefore, what fee was
to be assessed;” and that at the time of Panyard’s request, the investigation “had not yet been
completed and there were no responsive records.” R.57a.—58a.

On November 21, 2023, the OOR requested the County clarify “whether the County
Coroner’s Office ha[d] any records containing the name of the requested individual at the time of
the request. The attestation was silent as to this.” R.59a. Roughly a week later, the County
submitted a second attestation from Diamantoni (“Diamantoni Affidavit II””), repeating all of the
points of his prior affidavit, only adding that “[a]t the time of the October 23, 2023 request, the
Lancaster County Coroner’s Office did not have any records that contained the requested
information.” R.61a.

The OOR issued its Final Determination on December 4, 2023, finding that requesting the
name of an individual who died on a specific date sought “specific pieces of information
constitut[ing] a request under the RTKL,” as “the name or identity of an individual is a request for
a record under the RTKL.” Panyard v. Lancaster County, OOR Dckt. AP 2023-2662, at 3, 4 (Pa.
F.D. Dec. 4, 2023) [hereinafter Panyard OOR I] (“Accordingly, the request for the name of an
individual clearly seeks ‘information’ and therefore constitutes a valid request for a record under
the RTKL.”). Despite Diamantoni’s attestations asserting otherwise, the OOR found the County
had not demonstrated that no responsive records existed in its possession at the time of the request,
reasoning that “[i]t strains credulity to believe that the Coroner’s Office did not possess the name
of the decedent, under these circumstances, prior to the submission of the [r]equest.” Id. at 4—6.
The OOR determined that “because the RTKL is clear that the name of a deceased individual is
public, without consideration to the type of record the information may be contained within, 65

P.S. § 67.708(b)(20), the County is directed to provide the requested name,” rejecting the County’s
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assertions to the contrary. /d. at 7. The OOR ordered the County “to provide the requested name,”
and declined to award fees or sanctions upon a finding of bad faith, instead “defer[ring] to the
judgment of a reviewing court in this instance to determine whether the facts before us, or after
further development of the record, warrant a finding of bad faith.” Id. at 7-8.

B. LNP’s Second Request, the Coroner’s Repeated Denial, and the OOR’s Order
to Disclose of the Decedent’s Name Under Section 708(b)(20).

On December 27, 2023, Panyard submitted a second RTKL request to Lancaster County,
this time seeking “the name of the 11-year-old girl who died in a car crash on the 6000 block of
Old Philadelphia Pike in Salisbury Township at 10:42 p.m., Dec. 24, 2023.” R.2a. In his request,
Panyard noted that he “submitted a similar request to the county Oct. 23, 2023,” and that the OOR
decided in his favor, citing the decision in Panyard OOR I. R.2a. The County’s open records
officer responded via email on January 4, 2024, invoking a time extension until February 2, 2024
to review and respond to the request. R.4a.

On January 10, 2024, Diamantoni denied the request, asserting the records sought were
exempt from RTKL disclosure under Section 708(b)(30), and Section 708(b)(17). R.5a. Five days
later, Panyard again appealed to the OOR. R.7a. He made similar arguments regarding Section
708(b)(20)’s direct instruction to provide the name and cause of death of a decedent, adding that
Panyard OOR I already made clear the OOR’s position on the same issue. R.9a. He similarly
argued, inter alia, that Section 708(b)(17)(ii) did not apply. R.9a—10a.

On January 26, 2024, the Coroner’s Office submitted a Position Statement to the OOR
along with a sworn affidavit from Diamantoni (“Diamantoni Affidavit III”’). See R.19a-33a.
Diamantoni asserted that the only records he possessed at the time of the request were “internal
documents and exchanges of information that were part of the Coroner’s Office’s noncriminal

investigation file,” and that neither the Coroner’s Act nor the RTKL made such documents public.
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R.21a-22a. He further asserted disclosure of this information was prohibited by 708(b)(30).
R.22a., 26a—27a. The Coroner submitted an accompanying “exemption log” claiming “that the
records at issue relate to the Coroner’s investigation into the cause and manner of death of the
minor described in the Request and identify the name of the minor.”®> R.20a-22a, 33a. To support
these assertions, the Diamantoni Affidavit III attested that the Coroner’s office “had commenced
an investigation into the cause of death of this minor but the investigation had not been completed
and no reports or other official documents had been prepared” at the time of the request. R.31a.
Diamantoni claimed that the noncriminal investigation exception applied because the responsive
records were “in the form of investigatory notes and communications” created for his office’s
investigation into the cause of the child’s death. R.31a. Moreover, he asserted that the records
were exempt under Section 708(b)(30) since their release “would identify the name of a minor
under the age of 17.” R.31a.

In its Final Determination issued February 12, 2024, the OOR granted Panyard’s appeal
and directed the County to “provide the requested name.” Panyard v. Lancaster County, OOR
Dckt. AP 2024-0181, at *5 (Pa. F.D. Feb. 12, 2024) [hereinafter Panyard OOR II]. Again, the
OOR ruled that the request for a name “clearly seeks a record under the RTKL.” Id. at 2 n.1. The

OOR acknowledged that, though the Diamantoni Affidavit III established the likely existence of

3 The exemption log categorizes six documents, all created between December 24, 2023~
—the day of the death of the minor decedent from Panyard’s second request—and December 26,
2023. R.33a. The Coroner asserted the same subject matter (“Coroner’s investigation into the
cause and manner of death of the minor described in the Request”) and the same exemptions,
Sections 708(b)(17) and (b)(30), for all six. R.33a. These six documents are, respectively: (1)
“Handwritten notes”; (2) “Text message” from the Coroner to the Chief Deputy Coroner,” (3)
“Case Management System data entry of investigation notes”; (4) “Text message” from the Chief
Deputy Coroner to a Pathologist; (5) “Email” from the Deputy Coroner to a Deputy Coroner; and
(6) “Case Management System entry of additional case data.” Each of these records exist within
the Coroner’s file and were freely at his disposal. See R.33a.
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the decedent’s name being found in investigative files that may be exempt, because Panyard sought
“a specific piece of information, a name,” Section 708(b)(20) required access “no matter where
that piece of information is ultimately contained.” /Id. at 3—4. “[T]he OOR decline[d] to make a
finding of bad faith” since “the County identified records and timely responded to the Request.”
Id. at4 n.4.

C. The Consolidated Appeals.

On January 3, 2024, Lancaster County petitioned this Court to review the OOR’s Final
Determination in Panyard OOR 1. Pet. for Review, Lancaster County v. Panyard, No. CI-24-
00035 (Pa. Ct. C.P. Lancaster Cnty. filed Jan. 3, 2024). On January 9, 2024, the Coroner’s Office
amended its petition, substituting “the Lancaster County Office of the Coroner” for “Lancaster
County” as the Petitioner. Am. Pet. for Review, Lancaster Cnty. Off. of Coroner v. Panyard, No.
CI-24-00035 (Pa. Ct. C.P. Lancaster Cnty. filed Jan. 9, 2024).

On February 26, 2024, the Coroner’s Office filed a petition for review of Panyard OOR I1.
Pet. for Review, Lancaster Cnty. Off. of Coroner v. Panyard, No. CI-24-01347 (Pa. Ct. C.P.
Lancaster Cnty. filed Feb. 26, 2024). Recognizing the issues challenged on appeal in Panyard
OOR I would be identical to those the Coroner challenged in its petition for review in Panyard
OOR II, on March 5, 2024 the parties jointly moved to consolidate the two appeals. Joint Mot. To
Consolidate [RTKL] Appeals, Lancaster Cnty. Off. of Coroner v. Panyard, Nos. C1-24-00035 &
CI-24-01347 (Pa. Ct. C.P. Lancaster Cnty. filed Mar. 5, 2024). After the court granted
consolidation, the parties appeared before this Court for a status conference on April 22, 2024.
The following day this Court issued an Order providing a schedule from which the parties
proceeded to brief the merits on appeal. See Order, Lancaster Cnty. Off. of Coroner v. Panyard,

Nos. CI-24-0035 & CI-24-01347 (Pa. Ct. C.P. Lancaster Cnty. filed Apr. 23, 2024).
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II. COUNTER-STATEMENT OF QUESTION PRESENTED

Question presented: Regardless of a decedent’s age or the existence of a pending
investigation, may the Coroner withhold the name of a deceased individual when Section
708(b)(20) of the Right to Know Law specifically requires the release of a decedent’s name, cause
and manner of death?

Suggested answer: No. A Coroner may not withhold the names of decedents when such
information is requested under the RTKL.

III. LEGAL STANDARDS

The Court may exercise plenary review of the findings of the OOR, applying a de novo
standard of review. Bowling v. Off. of Open Recs., 75 A.3d 453, 477 (Pa. 2013). However, there
is “nothing in the RTKL that would prevent a Chapter 13 court from simply adopting the findings
of fact and conclusions of law of an appeals officer when appropriate, thus, in the proper case,
effectively achieving the result sought by the OOR.” Id. at 473. Critically, “courts reviewing
OOR[] decisions[] must construe” exceptions to disclosure “strictly, lest they subvert the RTKL’s
purpose.” ACLU of Pa. v. Pa. State Police, 232 A.3d 654, 656-57 (Pa. 2020).

“The burden of proving a record does not exist, or is exempt from disclosure, is placed on
the agency responding to the [RTKL] request.” Hodges v. Pa. Dep’t of Health, 29 A.3d 1190,
1192 (Pa. Commw. Ct. 2011). Exemptions to disclosure under the RTKL “must be narrowly
construed, and the agency claiming the exemption bears the burden of proof by a preponderance
of the evidence.” Borough of Pottstown v. Suber-Aponte, 202 A.3d 173, 180 (Pa. Commw. Ct.
2019); 65 P.S. § 67.708(a) (“[T]he burden of proving that a record of a Commonwealth or local
agency is exempt from public access shall be on the Commonwealth agency or local agency

receiving a request by a preponderance of the evidence.”).
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The Pennsylvania Supreme Court defines “preponderance of the evidence” as “evidence
which is of greater weight or more convincing than the evidence which is offered in opposition to
it.” Commonwewalth v. D’Amato, 856 A.2d 806, 819 (Pa. 2004) (citation omitted); see also Pa.
State Troopers Ass’m v. Scolforo, 18 A.3d 435, 439 (Pa. Commw. Ct. 2011) (defining
“preponderance of the evidence” as “such proof as leads the fact-finder . . . to find that the existence
of a contested fact is more probable than its nonexistence” (citation omitted)).

IV. SUMMARY OF ARGUMENT

This Court should dismiss the Coroner’s consolidated appeal and affirm the OOR’s final
determinations requiring the Coroner to provide the names of the recently deceased, as such a
ruling both aligns with Pennsylvania’s tenets of statutory construction and correctly applies
Section 708(b)(20)’s clear instruction that “the name of the deceased individual and the cause and
manner of death” must be reported. The Coroner’s Office disregards the clear dictates of the
RTKL and asserts two competing exemptions to deny LNP’s records requests. Its arguments are
contradictory to settled law in the Keystone State.

“[T]he objective of the Right to Know Law . . . is to empower citizens by affording them
access to information concerning the activities of their government.” SWB Yankees LLC v.
Wintermantel, 45 A.3d 1029, 1042 (Pa. 2012). This right of access applies just as strongly, if not
more so, to the press, who rely on access to such documents to fulfill its role as “the information-
gathering agent of the public.” Nixon v. Warner Commc ’ns, Inc., 435 U.S. 589, 609 (1978); see
also Commonwealth v. Long, 922 A.2d 892, 899 (Pa. 2007) (citing Richmond Newspapers, Inc. v.
Virginia, 448 U.S. 555, 573 (1980)) (“[T]he right of the press and public [a]re synonymous, since
the media effectively functions as surrogates for the public.”). By mandating the disclosure of
decedents’ names and causes of death apart from provisions governing autopsy reports, the

General Assembly ensured that the public and press would have ready access to this discrete,
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important information. See Cox Broad. Corp. v. Cohn, 420 U.S. 469, 491-92 (1975) (holding that
the media's mission of “report[ing] fully and accurately the proceedings of government,” relies on
access to “official records and documents,” which “are the basic data of governmental
operations.”).

The Pennsylvania General Assembly made plain in the text of the statute that “[a] record
in the possession of a Commonwealth agency or local agency shall be presumed to be a public
record,” unless “the record is exempt under [RTKL] section 708,” privileged, or exempt under
other law, regulation or judicial order. 65 P.S. § 67.305(a) (emphasis added). Here, the Coroner
asserts Section 708(b)(17)’s exemption for noncriminal investigatory records, and Section
708(b)(30)’s exemption for records identifying the names, birthdates and addresses of minors as
its basis for nondisclosure. To avoid conflicts with Section 708(b)(20)’s clear instruction to
disclose decedents’ names, causes and manners of death, despite the confidentiality of other
coroner records, the Coroner’s Office asserts that Section 708(e) instructs the agency, and now
this Court, to review Section 708(b)’s disclosure exemptions “and apply each exemption
separately.” 65 P.S. § 67.708(e). This is incorrect and contradictory to both the legislative
intention of the RTKL and the Commonwealth’s established rules of statutory interpretation.

The RTKL “replaced the Right to Know Act and significantly expanded public access to
governmental records . . . with the goal of promoting government transparency.” Levy v. Senate
of Pa., 65 A.3d 361, 368 (Pa. 2013). It is “remedial legislation” that must be interpreted “liberally
to effect its object and promote justice.” Id. at 380 (citing 1 Pa. C.S. § 1928(c)). To interpret
Section 708(e) as allowing agencies to select a reason for nondisclosure amongst a bevy of options,
without regard to how these statutes may conflict or fit within the context of the overall statutory

scheme, see Uniontown Newspapers Inc. v. Pa. Dep’t of Corr. (Uniontown II), 243 A.3d 19, 31

10
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(Pa. 2020) (“[W]e should not interpret statutory words in isolation, but must read them with
reference to the context in which they appear.” (citation omitted)), defies the canons of statutory
construction and would produce absurd results this court cannot abide, see id. at 32 (“[T]he
Statutory Construction Act [1 Pa. C.S. § 1921(a)] directs courts to ascertain and effectuate the
intent of the General Assembly. A statute's plain language generally provides the best indication
of legislative intent.” (quoting Commonwealth v. Giulian, 141 A.3d 1262, 1266 (Pa. 2016)); see
also 1 Pa. C.S § 1922(1) (“In ascertaining the intention of the General Assembly in the enactment
of a statute the following presumptions, among others, may be used [ t]hat the General Assembly
does not intend a result that is absurd, impossible of execution or unreasonable.”).

In this case, Section 708(b)(20)’s specific provision requiring the release of a decedent’s
name controls over the more generalized provisions exempting investigatory records under
Section 708(b)(17) or the release of juvenile names under Section 708(b)(30). See Com., Dep’t of
Pub. Welfare v. Eiseman, 125 A.3d 19, 32 (Pa. 2015) (holding that when provisions appear to
conflict, specific provisions apply over general ones). Indeed, endorsing the Coroner’s
smorgasbord approach to exempting records contradicts the courts’ and the legislature’s clear
mandate to interpret the RTKL broadly and in favor of disclosure. See Uniontown II, 243 A.3d at
33 (“We are obliged to liberally construe the [RTKL] to effectuate its salutatory purpose of
promoting access to official government information in order to prohibit secrets, scrutinize actions
of public officials and make officials accountable for their actions.” (quoting Eiseman, 125 A.3d
at 29)).

Even assuming, arguendo, that one of the asserted exemptions does trump Section
708(b)(20)’s clear disclosure requirement, the exemptions cited by the Coroner’s Office are

inapplicable. The Coroner fails to articulate how Section 708(b)(30)’s privacy provisions would

11
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be jeopardized by providing decedent minors’ names. The Coroner also failed to establish
sufficient proof, beyond self-serving affidavits, that a noncriminal investigation precluded
disclosure under Section 708(b)(17). Additionally, the Coroner’s Office’s past practice of
disclosing the names of minors who perished in circumstances that may warrant investigation
contradicts either argument asserted before this Court.

As such, this Court should affirm the OOR and order the Coroner’s office to produce the
responsive records associated with Panyard’s requests.

V. ARGUMENT

A. The Information LNP Seek is Disclosable as a “Record” Independent of How
It Exists Within the Coroner’s Files.

1. A request for a specific piece of information is a request for a “record”
available under the RTKL.

The information LNP seeks in both its requests—the names of recently deceased minors—
—is a “record” a party may request, and an agency must divulge, under the RTKL. See Panyard
OOR I, at 3—4 (“[T]he request for the name of an individual clearly seeks ‘information’ and
therefore, constitutes a valid request for a record under the RTKL.”). The Coroner’s Office
conflates the decedents’ names as they may exist within its files as a request for those underlying
records. Coroner’s Br. at 20 n.7. The RTKL, though, makes clear that a “record” may be any
“[i]nformation, regardless of physical form or characteristics, that documents a transaction or
activity of an agency and that is created, received or retained pursuant to law or in connection with
a transaction, business or activity of the agency.” 65 P.S. § 67.102 (emphasis added). In providing
a responsive record (i.e. the specific information requested), so long as the agency is not “required
to create a record which does not currently exist or to compile, maintain, format or organize a

record in a manner in which the agency does not currently” do so, 65 P.S. § 67.705, then the

12
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information sought is a presumptively public record and must be produced upon request, see 65
P.S. § 67.305.

A request for information, even specific pieces of information that may exist amongst
several agency files, is a “record,” so long as the agency retains or receives the information as part
of the agency’s “transaction and activities.” See Com., Dep’t of Env’t Prot. v. Cole, 52 A.3d 541,
547 (Pa. Commw. Ct. 2012) (citing 65 P.S. § 67.102) (holding that, under RTKL, information the
agency collected administering grant program and held in agency databases but not distinctly
found on specific documents was a disclosable “record”); see also Gingrichv. Pa. Game Comm’n,
No. 1254 C.D. 2011, 2012 WL 5286229, at *5 (Pa. Commw. Ct. Jan. 12, 2023)* (“The RTKL
defines ‘record’ as ‘information,” thus begging the question of how any request that seeks
information is not one that seeks records.” (quoting 65 P.S. § 67.102)); accord Bartholomew v. W.
Manchester Twp., OOR Dckt. No. AP 2020-0777, at 4 (Pa. F.D. July 13, 2020) (“[R]equests for
specific pieces of information, such as a name of an individual, constitute requests for records
under the RTKL.” (citing Gingrich, 2012 WL 5286229, at *5)); Ruggiero v. Lackawanna Cnty.,
OOR Dckt. AP 2014-0043, at 8 (Pa. F.D. Feb. 7, 2014) (“[ A] request involving the detailed review
of voluminous documents does not relieve the agency of its requirements to presume the records

are open and available and respond in accordance with the RTKL.”).

4 See 210 Pa. Code § 69.414(a) (“An unreported opinion of [the Commonwealth] Court
may be cited and relied upon when it is relevant under the doctrine of law of the case, res judicata
or collateral estoppel. Parties may also cite an unreported panel decision of this Court issued after
January 15, 2008, for its persuasive value, but not as binding precedent.”); Pa.R.A.P. 126(b) (“[A]
‘non-precedential decision’ refers to an unpublished non-precedential memorandum decision of
the Superior Court filed after May 1, 2019 or an unreported memorandum opinion of the
Commonwealth Court filed after January 15, 2008[; it] may be cited for [its] persuasive value.”).

13
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Here, LNP clearly seeks “information” in the form of decedents’ names the Coroner’s
Office ascertained while conducting “the business or activity of the agency” — investigating and
tracking deaths occurring in Lancaster County. See 16 P.S. § 1218-B(a) (establishing coroner has
“duty” to “investigate the facts and circumstances concerning a death that appears to have
happened within the county . . . for the purposes of determining whether or not an autopsy or
inquest should be conducted™); see also Penn Jersey Advance, Inc. v. Grim, 962 A.2d 632, 636
(Pa. 2009) (“It is clear from these sections of the Coroner's Act that conducting autopsies is one of
the official duties of a coroner.”). Even if the information requested is mixed with other exempt
information or files, the RTKL requires agencies to parse such records and “grant access to
information which is subject to access . . . [and] redact from the record the information which is
not subject to access.” 65 P.S. § 67.706; see also Pa. State Police v. Grove, 161 A.3d 877, 898
(Pa. 2017) (affirming order requiring redaction of exempt material from otherwise public record;
holding redacting record did not impermissibly create a new record that did not previously exist);
Ali v. Phila. City Plan. Comm'n, 125 A.3d 92, 105 (Pa. Commw. Ct. 2015) (“There is material
difference between an exempt and/or nonpublic record, which an agency is not required to provide
access to at all under the RTKL, and a public and nonexempt record that may be subject to limited
access under the RTKL”). As such, the name of a decedent is a “record” of information under the
RTKL which the Coroner and this Court must treat as presumptively public. See 65 P.S. §§ 67.102,
67.305.
2. LNP’s access to the records requested—the decedents’ names—exists

independent of those names being found in documents the Coroner claims
to be exempt under Sections 708(b)(17) and 708(b)(30).

As the OOR recognized, it is “unreasonabl[e]” for the Coroner’s Office to interpret LNP’s
request for the name of a deceased child as a question seeking information and not a request for a

record. See Panyard OOR I, at 6. Similarly unreasonable is the Coroner’s argument that “Section

14
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708(b)(20)’s disclosure provision is only triggered where, unlike here, an official autopsy report
is in existence.” Coroner’s Br. at 6 n.1, 13. A plain reading of Section 708(b)(20) clearly
delineates the public nature of basic information (the decedent’s name, cause and manner of death)
from the more detailed autopsy report and other coroner’s records. See 65 P.S. § 67.708(b)(20)
(“This exception shall not limit the reporting of the name of the deceased individual and the cause
and manner of death.”). Thus, Section 708(b)(20) requires immediate disclosure of the former,
while exempting disclosure of the latter. It is clear the General Assembly intended a decedent’s
name, cause, and manner of death to be records that may be disclosed independent of their context
in another of the coroner’s files deemed confidential. See Uniontown II, 243 A.3d at 32. To
interpret the statute as the Coroner asserts would render the provision ordering the disclosure of a
decedent’s name moot, as the name could not be made public until whatever coroner’s record from
which it derives was also disclosed, clearly contradicting the plain language of § 708(b)(20). Such
an understanding would be absurd. See 1 Pa. C.S § 1922(1).

Interpreting Section 708(b)(20)’s separate disclosure clauses—the first deeming the
autopsy and coroner records confidential, the second declaring a decedent’s name, cause and
manner of death as public records—within the larger context of Pennsylvania’s statutory code
further supports the conclusion that a decedent’s name is a record independent of it being found in
an autopsy or attached to a noncriminal investigation. See Uniontown II, 243 A.3d at 31. The
Coroner’s Act requires coroners to investigate deaths “for the purpose of determining whether or
not an autopsy or inquest should be conducted,” 16 P.S. § 1218-B(a), with such an autopsy
occurring only “[1]f the coroner is unable to determine the cause and manner of death,” 16 P.S. §
1219-B(a). A plain reading of this language shows an autopsy is not a foregone conclusion. See

Commonwealth v. Coleman, 285 A.3d 599, 605 (Pa. 2022) (“Generally, the best expression of the

15



Lancaster County Prothonotary E-Filed - 15 Jul 2024 03:47:28 PM
Case Number: CI-24-00035

299

General Assembly’s intent ‘is found in the statute's plain language.’” (citation omitted)); accord
Uniontown 11,243 A.3d at 31. If such an autopsy does occur, then the report becomes public, for
a fee, upon its completion. 16 P.S §§ 1236-B, 1252-B (providing Coroner’s reporting duties to the
prothonotary and fee schedule for records); see also Allegheny County v. Hailer, 298 A.3d 476,
481-82 (Pa. Commw. Ct. 2023).

Thus, tying disclosure of a decedent’s name to the production of an autopsy report (which
may never occur) neuters Section 708(b)(20)’s mandate to disclose the decedent’s name and
manner of death independent of the disclosure or nondisclosure of the autopsy report or other
coroner’s records. This logic equally applies when comparing Section 708(b)(20)’s disclosure
provision and Section 708(b)(17)’s exemption for confidential records, such that even if a
decedent’s name were part of noncriminal investigatory files, the decedent’s name is a distinct
public record which must be disclosed.’

Thus, not only are LNP’s requests for decedents’ names indisputably requests for public
records, see 65 P.S. § 67.102, but under the RTKL, they are records the Coroner’s Office must

disclose irrespective of whether it has generated an autopsy report or whether the record can be

found in noncriminal investigatory files, see 65 P.S. § 67.708(b)(20).

> The two OOR decisions the Coroner cites as support for its argument that the records
LNP requested are exempt under Section 708(b)(17)(ii) are easily distinguishable. See Corner’s
Br. at 19, 21. In both of the cited OOR appeals, the respective petitioners requested a number of
documents, including “records/notes from [coroner’s] office” related to the death at issue, and
“[all] communications” between staff of the respective coroner’s office and between coroner’s
staff and local police, Walbert v. Chester County, OOR Dckt. AP 2021-1308, at 1-2 (Pa. F.D. Aug.
5,2021), and “[a]ny [and] all paperwork available and related” to the respective decedent’s death,
Morgan v. Chester County, OOR Dckt. AP 2023-1105, at 1 (Pa. F.D. July 17, 2023). Requests for
internal records and communications related to investigations are explicitly exempt under Section
708(b)(17) and do not implicate Section 708(b)(20)’s disclosure provision. This is clearly distinct
from LNP’s narrow request for decedents’ names. R.2a, 36a.; see 65 P.S. § 67.708(b)(20).

16
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B. Section 708(b)(20)’s Mandate to Release the Name, Cause, and Manner of
Death Controls the Disclosure of the Responsive Records to the Exclusion of
Other Asserted Exemptions.

To affirm the OOR in Panyard OOR I and 11, this Court need look no further than the plain
language of Section 708(b)(20)’s obvious instruction from the General Assembly to disclose a
decedent’s name. See Uniontown II, 243 A.3d at 32 (“[A] statute’s plain language generally
provides the best indication of legislative intent.”); McLinko v. Com., Dep’t of State, 279 A.3d
539, 562 (Pa. 2022) (“The paramount goal of statutory interpretation is to give effect to the
intentions of the General Assembly.” (quoting Commonwealth v. Golden Gate Nat’l Senior Care
LLC, 194 A.3d 1010, 1027 (Pa. 2018))). Perceived conflicts between Section 708(b)(20) and
purportedly competing Section 708(b) exemptions whither under Section 708(b)(20)’s specific
application to the release of a decedent’s name, thereby foreclosing the application of such
allegedly competing provisions. See Eiseman, 125 A.3d at 32; Uniontown II, 243 A.3d at 33.

1. The plain text of 65 P.S. § 67.708(b)(20) requires this Court to order the
release of a decedent’s name upon request.

RTKL Section 708(b)(20) exempts from disclosure “[a]n autopsy record of a coroner” and
similar files maintained by coroners and medical examiners, but “[t]his exception shall not limit
the reporting of the name of the deceased individual and the cause and manner of death.” 65 P.S.
§ 67.708(b)(20). As such, “the name of the deceased individual” is a presumptively public record,
like any other record from a local agency that does not find a home within a Section 708(b)
exemption, another state or federal law, or an asserted privilege. See 65 P.S. § 67.305(a).
Accordingly, the names of the decedent minors at issue in LNP’s requests must be disclosed.

While the Coroner’s Act makes autopsy and coroner’s reports publicly accessible either
for free after a set time or immediately upon request and the payment of a fee, see 16 P.S. § 1252-

B, the Pennsylvania Supreme Court held that Section 720(b)(20) “provides immediate access to
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cause and manner of death records.”® Hearst TV Inc., 54 A.3d at 33.7 Though Hearst specifically
addressed access to the “cause of death” information, independent of access to the autopsy report,
the Supreme Court’s holding makes clear that Section 708(b)(20)’s disclosure provision shall “not
limit the reporting of the name of the deceased individual and the cause and manner of death.” Id.
at 33.

2. Because 65 P.S. § 67.708(b)(20) specifically addresses the disclosure of a

decedent’s name and manner of death, it controls over other general RTKL
exemptions.

Section 708(b)(20) specifically addresses records at issue in this appeal—the names of
minors whose deaths were reviewed by the Coroner—therefore this provision governs to the
exclusion of more general exemptions asserted by the Coroner’s Office. Ruling otherwise would
ignore “the principle of statutory construction that more specific provisions control over general
ones.” Eiseman, 125 A.3d at 32.

As the General Assembly instructs, when provisions appear to conflict, courts must give
effect to a “special provision” addressing more specific factual circumstances over a “general
provision.” 1 Pa. Stat. & Cons. Stat. Ann. § 1933 (West) (“If the conflict between the two
provisions 1is irreconcilable, the special provisions shall prevail and shall be construed as an

exception to the general provision. . . .”); see also Eiseman, 125 A.3d at 32 (applying § 1933 to

® No such conflict exists between the enforcement of Section 708(b)(20)’s requirement to
disclose the name of the deceased and the application of the Coroner’s Act or any other federal or
state law. The Coroner’s Act is not at issue in this dispute, as LNP does not seek autopsy reports
or other records; he simply seeks the decedents’ names. R.2a, 36a. The Coroner’s Act has no
prohibition on such disclosures. See, e.g., Hearst TV Inc., 54 A.3d at 33.

7 The Supreme Court in Hearst applied a since-repealed version of the Coroner’s Act that
is substantially similar to the current version of the law, therefore courts have not felt the need to
address “the continued viability of Hearst,” and its analysis remains relevant and binding on the
matters before this Court. See Hailer, 298 A.3d at 479 n.6, 482.
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hold a “self-contained trade secrets exception supplants the more general application of the
Uniform Trade Secrets Act”).

Section 708(b)(20)’s specific provision governing the release of a decedent’s name, cause
and manner of death “indicate[s the General Assembly’s] intent not to limit the coroner’s reporting
obligation with regard to the name of the deceased and the cause and manner of death,” Hearst TV
Inc., 54 A.3d at 33, irrespective of other more general RTKL exemptions. In this consolidated
appeal, LNP sought the names of deceased minors specifically—not autopsy reports, other
documents covered under 708(b)(20) or the Coroner’s Act, nor files or information related to any
investigation conducted by the Coroner. Therefore the ‘“special provision” regarding the
immediately release of the deceased[ ‘s]” names under Section 720(b)(20) applies to the exclusion
of Sections 708(b)(17) or 708(b)(30).

3. Pennsylvania courts and the OOR consistently apply Section 708(b)(20)’s

disclosure requirement in perceived conflicts with Section 708(b)(30)’s
disclosure exemption.

While the General Assembly expressed a general privacy concern when dealing with
information regarding minors, see 65 P.S. § 67.708(b)(30), it specifically prioritized disclosure of
a decedent’s name whose death becomes the imperative of the Coroner’s Office, see § 708(b)(20).
Therefore, the general exemption for the name and birthdate of minors yields to the specific
mandate to disclose the name, cause and manner of death when a minor is the decedent. See
Eiseman, 125 A.3d at 32.

This interpretation makes sense given that Section 708(b)(30)’s privacy protections fade
upon the death of a juvenile, as relatives and third parties cannot assert the privacy interest of the
decedent, see also Pa. State Educ. Ass’nv. Com., Dep’t of Cmty. & Econ. Dev., 148 A.3d 142, 161
(Pa. 2016) (Wecht. J, concurring) (holding that Pennsylvania courts “have recognized” privacy is

a personal right, as protected by Article 1, Section 1 of the state’s constitution), and decedents have
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fewer privacy interests than the living, see County of Lancaster v. Walker, No. CI-18-09547
(consolidated cases), at 9 (Ct. Comm. Pls. Lancaster Cnty., Pa. Aug. 23, 2019) (Brown, J.)
(“[T]here is no case law to support the proposition that any constitutional or common-law rights
to privacy apply to the dead, or even if they did, that a party presently before the court has standing
to assert such rights.”).

The OOR has consistently applied Section 708(b)(20) in favor of disclosure, even when
the name would otherwise be considered a record exempt from disclosure under Section
708(b)(30). See Advisory Opinion on Autopsy Records, Off. of Open Records (Nov. 1, 2022) (last

accessed July 7, 2024), https://www.openrecords.pa.gov/Documents/2022-11-01 Dennis_A

dvisoryOpinion.pdf. (“[T]The OOR’s belie[ves] that Section 708(b)(20) of the RTKL makes the

names and cause and manner of death public, without consideration of age. . . . Therefore, the
OOR believes that Section 708(b)(30) does not apply when dealing with the names of deceased
minors in coroner records.”) (emphasis added). As the OOR interprets this perceived conflict,
“Section 708(b)(30) of the RTKL does not apply when dealing with information identifying
deceased minors in coroner records. Accordingly, the name, manner and cause of death of the
deceased minor is subject to public disclosure in this instance.” Halpin v. Monroe Cnty. Coroner’s
Off., OOR Dkt. No. AP 2023-0530, at 3 (Pa. F.D. Apr. 25, 2023) (holding Coroner’s Office had to
produce the name, cause, and manner of death of a juvenile killed in a car crash); Jones v. Fayette
County, OOR Dkt. AP 2023-0021, at 4 (Pa. F.D. Mar. 1, 2023) (same); see, e.g., Panyard OOR I,
Panyard OOR II. Given the generalized nature of Section 708(b)(30), compared with the specific
right of access in Section 708(b)(20), and the fact that any privacy rights held by minors extinguish
upon death, see Walker, No. CI-18-09547, at 9, the OOR’s decisions in this case should be

affirmed.
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C. Even if Section 708(b)(17) Applied to the Exclusion of Section 708(b)(20), the
Coroner’s Office Asserted Insufficient Proof to Demonstrate Its Records
Should be Exempt from Disclosure.

Section 708(b)(17) exempts from production records “of an agency relating to a
noncriminal investigation,” and the Coroner’s Office argues that it supersedes Section
708(b)(20)’s disclosure provision and should have been applied below to deny LNP’s requests.
As set forth supra Section V.B.2, Section 708(b)(17)’s general exemption does not trump Section
708(b)(20)’s specific mandate for disclosure of decedents’ names, but even if it did, the Coroner’s
Office has not come close to establishing sufficient proof that an investigation into the deaths at
issue in LNP’s requests warrant nondisclosure under Section 708(b)(17). Indeed, as the OOR
concluded, the affidavits the Coroner submitted are conclusory in nature and it defies reason to
believe that the disclosure of just the decedents’ names would somehow jeopardize the integrity
of any ongoing investigation.

For Section 708(b)(17) to apply, an agency must demonstrate that “a systematic or
searching inquiry, a detailed examination, or an official probe” was conducted regarding a
noncriminal investigatory matter, “conducted by an agency acting within its legislatively-granted
fact-finding and investigative powers. That is, its ‘official duties.”” Johnson v. Pa. Convention
Ctr. Auth., 49 A.3d 920, 925 (Pa. Commw. Ct. 2012) (quoting Pa. Dep’t of Health v. Off. of Open
Recs., 4 A.3d 803, 811 (Pa. Commw. Ct. 2010)) (holding agency could not withhold union
complaints under Section 708(b)(17) because the related investigation was not part of agency’s
“official duties”). An agency may make this demonstration through the submission of affidavits,
as the Coroner’s Office did three times in the proceedings below. Pa. Pub. Util. Comm’n v.
Friedman, 293 A.3d 803, 822 (Pa. Commw. Ct. 2023) (quoting Scolforo, 65 A.3d at 1103).

Affidavit submissions in the RTKL context must do more than parrot the language of an

agency’s claimed exemptions or offer otherwise conclusory statements. “The affidavit must be
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detailed, nonconclusory, and submitted in good faith; an affidavit which merely tracks the
language of the exception it presupposes is insufficient to demonstrate that the responsive records
are exempt from disclosure.” Pa. State Police v. Muller, 124 A.3d 761, 765 (Pa. Commw. Ct.
2015) (holding signed statement agency submitted simply “tracks the language of the exemption
and offers no detail beyond the fact that a responsive record exists”); Pa. Dep’t of Educ. v. Bagwell,
131 A.3d 638, 659 (Pa. Commw. Ct. 2015) (refusing to apply RTKL disclosure exemption because
“the affidavit contains general statements parroting the elements of the exception.”); see Friedman,
293 A.3d at 822, 830 (affirming OOR decision that agency’s verified statements were “vague and
general in nature” and did not establish the requested records related to “systemic or searching”
noncriminal investigation under Section 708(b)(17) because “the affidavits did not provide
sufficient details to show how the inspections met the standards in our case”); see also Township
of Worcester v. Off. of Open Recs., 129 A.3d 44, 60 (Pa. Commw. Ct. 2016) (affirming OOR
finding that conclusory verified memo asserting Section 708(b)(10) predecisional deliberative
exception “did not fully or correctly discuss or analyze this exception”); Cf. Brown v. Pa. Dep’t of
State, 123 A.3d 801, 804 (Pa. Commw. Ct. 2015) (holding agency met its burden as “[t]he
affidavits also explain #ow the requested records are exempt under section 708(b)(17)(vi)(A) of
the RTKL, rather than merely presuppose the exemption in a conclusory statement.”).

In the case of affidavits supporting an agency’s decision to invoke Section 708(b)(17),
“merely stating that an investigation occurred is not sufficient.” Pa. Dep’t of Lab. & Indus. v.
Darlington, 234 A.3d 865, 875-77 (Pa. Commw. Ct. 2020) (affirming OOR denial of agency
appeal because “the affidavits did not provide sufficient details to show how the inspections met

the standards in our case law.”). To hold otherwise would “craft a gaping exemption, under which

22



Lancaster County Prothonotary E-Filed - 15 Jul 2024 03:47:28 PM
Case Number: CI-24-00035

any governmental information-gathering could be shielded from disclosure.” Pa. Dep’t of Pub.
Welfare v. Chawaga, 91 A.3d 257, 259 (Pa. Commw. Ct. 2014).

Diamantoni’s affidavits both parrot portions of the Coroner’s Act and make conclusory
assertions regarding the alleged investigations that purportedly require the withholding of the
decedents’ respective names. In both affidavits submitted during Panyard OOR I, Diamantoni
referenced the Coroner’s Office’s obligation to “provid[e] medical examinations and other
investigations into the cause of death of an individual and then prepar[e] reports on those
examinations and investigations.” R.57a, 60a. Throughout the three affidavits submitted during
Panyard OOR I and Panyard OOR I1, respectively, Diamantoni repeats similar language regarding
how his office “commenced” or “conducted an investigation into the cause of death” of the
respective child. R.31a, 58a, 61a. Such statements do little more than restate the Coroner’s
obligation to “investigate the facts and circumstances concerning a death that appears to have
happened within the county,” with the purpose of that investigation being “to determine . . . the
cause and manner of death.” 16 P.S. § 1218-B(a), (b)(1). In this manner, these attestations repeat
the Coroner’s statutory duty, Bagwell, 131 A.3d at 659, while providing little foundation that a
“searching inquiry” occurred, see Johnson, 49 A3d. at 925.

Further, in each affidavit, Diamantoni provides no details regarding the process or progress
of his office’s investigation or whether an autopsy will eventually occur.® Only in his third
affidavit, submitted in response to Panyard’s second request, does the Coroner evoke the specific

statutory provisions exempting the requested name from disclosure, again paraphrasing the text of

8 In both Panyard OOR I and I1I, Mr. Panyard submitted his records requests three days
after the untimely deaths of the respective children. R.2a, 36a. Diamantoni’s respective affidavits
were submitted weeks later, when it would be reasonable to expect his attestation to include more
details of the Office’s investigatory process, the progress of any investigation, the likelihood of an
autopsy, and any similar facts helpful to judge the validity of his reliance on Section 708(b)(17).
See R.58a, R.61a., R.32a.
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each exemption without a greater justification. See R.31a. None of Diamantoni’s affidavits speak
to a need to identify either minor, the discovery of that identity as part of the investigative process,
or a need to conceal the identity for any investigatory purpose.

None of the Coroner’s affidavits address LNP’s obvious knowledge of the cause of death
for both children —a gunshot wound and a car crash, respectively, R.2a, 36a, despite Diamantoni
attesting that the ongoing investigations which warranted exemption from disclosure was for the
purpose of determining the “cause and manner of death” of each decedent. R. 31a., 58a., 60a.
Even if Section 708(b)(20)’s disclosure mandate regarding the decedents’ names did not control
(and it does, see supra Section V.B.), to endorse self-serving attestations as sufficient proof to
backstop the Section 708(b)(17)’s exemption would indeed permit the Coroner’s Office to “craft
a gaping exemption, under which any governmental information-gathering could be shielded from
disclosure.” Chawaga, 91 A.3d at 259. Supported by just the conclusory statements found in
Diamantoni’s affidavits, the Coroner cannot establish that the noncriminal investigation exemption
applies, particularly in the face of Section 708(b)(20)’s clear instruction to provide the name of
each decedent, independent of the progress of or need for an investigation.

Additionally, it bears repeating that at the time of each request, LNP already knew: (1)
each child’s age, see 65 P.S. § 67.708(b)(30); (2) the cause of death in each incident, see 65 P.S.
§ 708(b)(20); and (3) the location of the incident resulting in each decedent’s respective passing.
R.2a, 36a. This awareness cuts against the Coroner’s argument that disclosing the decedents’
names would somehow break the dam of investigatory integrity necessitating exempting such

disclosure under Section 708(b)(17). See Coroner’s Br. at 20-22.
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D. The Coroner’s Past Practice of Disclosing Names and/or Causes of Death for
Decedent Minors and for Deaths Warranting Investigations Undermines His
Arguments.

While the Coroner’s Office grounds its denial of LNP’s requests in Section 708(b)(30)’s
exemption to disclosing the names of minors and Section 708(b)(17)’s exemption to disclosing
records related to ongoing noncriminal investigations, the Coroner has not taken this position in
all cases. On numerous occasions Diamantoni publicly disclosed the names of minors who
perished in Lancaster County, often in instances that may warrant further investigation or within
days of the death, discrediting the argument that the unfinished status of such an investigation
precludes disclosing a decedent’s name, cause and manner of death, as required by Section
708(b)(20). See Coroner’s Br. at 20-22. Of note to the matters before this Court, the Coroner’s
Office at least twice disclosed the identifies of minors whose deaths occurred since the OOR
adjudications in Panyard OOR I and II. Such disclosures directly contradict the Coroner’s
arguments before the OOR and this Court that Sections 708(b)(17) and 708(b)(30) preclude
providing LNP records responsive to his request.

A review of the LNP’s archives® yields numerous examples: While continuing to argue in
favor of nondisclosure in this appeal, on July 2, 2024, the Coroner’s Office identified Anna King
as the “nine-year-old Amish girl [who] died after a horse pulled her down a road in Salisbury

Township,” roughly one week earlier.'® By June 12, 2024, the Coroner identified Benjamin Blank

2 Pa.R.E. 902(6) (“The following items of evidence are self-authenticating; they require no
extrinsic evidence of authenticity in order to be admitted: . . . Newspapers and Periodicals. Material
purporting to be a newspaper or periodical.”). The PDFs of the cited news stories published in
LNP’s daily newspaper may be found in Appendix B, attached.

19 Olivia M. Miller, Coroner IDs Girl Killed By Horse, LNP, July 3, 2024, at A3; see App’x
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as “[t]he 3-year-old Christiana boy killed in a farming accident” on June 4, 2024 in Colerain
Township.!'!

Predating Panyard’s records requests at issue in these cases, three days after an 11-year-
old Amish boy was struck and killed by a passing car while riding a scooter in Drumore Township
on August 25, 2023, the Coroner identified the decedent as Samual K. Fisher.!? By July 27, 2023,
the Coroner identified Samuel K. Yoder as the “5-year-old boy [who] died Monday in a farm-

»13 The decedents in all of these unfortunate incidents

related accident in Little Britain Township.
were minors, therefore the disclosure of their names implicated Section 708(b)(30). Additionally,
these deaths all resulted from circumstances likely prompting investigations into at least potential
negligence, if not criminal conduct, likely implicating Sections 708(b)(16) or 708(b)(17)’s
exemption provisions. The coroner’s office of neighboring York County also appears to recognize
Section 708(b)(20)’s disclosure requirement and provides the names and causes of death of
recently deceased children.'

Similarly, the Coroner’s Office frequently discloses the identities of adults who perish in

circumstances where an active criminal or noncriminal investigation is ongoing.'> While these

11 Staff, Boy Who Was Killed in Farm Accident Identified, LNP, June 12, 2024, at A10; see
App’x B.

12 Jack Panyard, Amish Boy Dies After Being Struck, LNP, Aug. 29, 2023, at A3; see App’x

13 Staff, Coroner Identifies 5-Year-Old Who Died on Farm, LNP, July 27, 2023, at A9; see
App’x B.

14 Ashley Stalnecker, Boy, 4, Found Dead in Parked Vehicle, LNP, Aug. 27,2021, at A10;
see App’x B.

15 Staff, Sunday’s Fiery Fatal Tanker Truck Crash Ruled Accidental, LNP, May 8, 2024,
at AS (identifying Josue Vazquez, 31, as a man who died from smoke inhalation and thermal burns
despite “State police continu[ing] to investigate the crash”); Staff, Driver Who Died in Crash
Friday Named, LNP, Feb. 26, 2024, at A8 (disclosing Michael Halupa, 68, who died of “multiple
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disclosures are laudable and essential to fulfilling both the purpose of the RTKL and LNP’s
obligation to inform its readers, see supra Section IV, this pattern degrades the consistency and

sincerity of the arguments the Coroner’s Office brings before this court.

VI. CONCLUSION

The clear language of Section 708(b)(20) of the RTKL requires the Coroner’s Office to
disclose the names of decedent minors in response to LNP’s records requests. The Coroner failed
to perform this statutory obligation, continuing to protest through two OOR adjudications and now
before this Court. For the reasons stated herein, LNP respectfully requests an order of this Court
affirming the OOR’s Final Determinations and directing the Coroner’s Office to produce records

responsive to LNP’s requests.

(3

traumatic injuries” from a single-car crash that was “under investigation” at the time); Jack
Panyard, Single-Vehicle Crash Claims County Man, LNP, Feb. 22, 2024, at A3 (identifying
Matthew Caraballo, 29, who “died of multiple traumatic injuries” from a single-vehicle crash that
was “still under investigation” at the time of publication); Staff, Smoke, Burns Killed Bainbridge
Victim, LNP, Jan. 23, 2024, at Al (identifying George Schabelnik, 74, who died of burns and
smoke inhalation from a fire the State Police fire marshal was investigating); Staff, Coroner IDs
Teen Killed in City Saturday, LNP, Jan. 8, 2024, at A3 (identifying Elliot Corbin, 19, killed in a
shooting that was under investigation); Jack Panyard, Man Found Dead in Car in Cocalico Creek,
LNP, Dec. 13,2023, at A5 (as police were still investigating the death, naming 77-year-old Marlin
Fauscnacht, who died when he drove his car into a creek); Staff, 2 Found Dead Are ID’d, LNP,
Nov. 14, 2023, at Al (despite police continuing to investigate the grisly crime, identifying
Angelica Morales Damarts, 34 as the victim of Ramon Eusebio-Diaz, 47, who then shot himself);
Staff, Death of Man Found on Street Ruled Homicide, LNP, Apr. 9, 2021, at A3 (naming Hipolito
Gonzalez, 61, who died of severe head injuries being investigated as a homicide at the time of the
disclosure of his name and cause of death); see also App’x B.
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Respectfully submitted,

/s/ Paula Knudsen Burke
Paula Knudsen Burke
REPORTERS COMMITTEE FOR
FREEDOM OF THE PRESS

4000 Crums Mill Rd., Ste. 101
Harrisburg, PA 17112
Attorney for Jack Panyard &
Lancaster-Online | LNP

Dated: July 15, 2024
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CERTIFICATE OF SERVICE

I hereby certify that I have this day served a true copy of the forgoing document upon the parties

and in the manner listed below.
VIA E-FILING and ELECTRONIC MAIL

Kevin J. McKeon, Es.

Melisa A. Chapaska, Esq.
Hawke, McKeon & Sniscak LLP
100 North Tenth Street
Harrisburg, PA 17101

Counsel for Petitioner
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CERTIFICATE OF COMPLIANCE WITH PUBLIC ACCESS POLICY

I certify that this filing complies with the provisions of the Case Records Public Access
Policy of the Unified Judicial System of Pennsylvania that require filing confidential information
and documents differently than non-confidential information and documents.

Date: July 15, 2024
Submitted by: Paula Knudsen Burke

Signature: /s/Paula Knudsen Burke
Attorney No.: 87607
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APPENDIX A

Pennsylvania Office of Open Records (OOR)
Final Determinations
&
Slip opinion from the Court of Common
Pleas of Lancaster County, Pennsylvania
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Advisory Opinion on Autopsy Records, Off. of Open Records (Nov. 1,
2022)

In re Jones v. Fayette Cnty., OOR Dckt. AP 2023-0021 (Pa. F.D. Mar.
1,2023).

In re Halpin v. Monroe Cnty. Coroner’s Off., Coroner’s Off. OOR
Dckt. AP 2023-0530 (Pa. F.D. Apr. 25, 2023).

In re Ruggiero v. Lackawanna Cnty., OOR Dckt. AP 2014-0043 (Pa.
F.D. Feb. 7, 2014).

In re Bartholomew v. W. Manchester Twp., OOR Dckt. AP 2020-0077
(Pa. F.D. July 13, 2020).

In re Walbert v. Chester Cnty., OOR Dckt. AP 2021-1308 (Pa. F.D.
Aug. 5,2021).

In re Morgan v. Chester City., OOR Dckt. AP 2023-1105 (Pa. F.D.
July 17, 2023).

In re Panyard v. Lancaster Cnty., OOR Dekt. AP 2023-2662 (Pa.
F.D. Dec. 4, 2023) [hereinafter Panyard OOR I].

In re Panyard v. Lancaster Cnty., OOR Dekt. AP 2024-0181 (Pa.
F.D. Feb. 12, 2024) [hereinafter Panyard OOR II].

Cnty. of Lancaster v. Walker, No. CI-18-09547 (consolidated cases), at
9 (Ct. of Common PlIs. Lancaster Cnty., Pa. Aug. 23, 2019)
(Brown, J.) (slip op.).
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pennsylvania

OFFICE OF OPEN RECORDS
FINAL DETERMINATION

IN THE MATTER OF
MICHAEL JONES AND THE

OBSERVER-REPORTER,
Requester

V. :  Docket No.: AP 2023-0021

FAYETTE COUNTY,
Respondent

FACTUAL BACKGROUND

On December 30, 2022, Michael Jones, a staff writer for the Observer-Reporter
(collectively “Requester”), submitted a request (“Request”) to Fayette County (“County”)
pursuant to the Right-to-Know Law (“RTKL”), 65 P.S. §§ 67.101 ef seq., seeking “the identity of
the boy killed in the Dec. 27 fire at 390 Hawkins Hollow Road in Springfield Township, along
with the date/time, cause and manner of his death.” On January 3, 2023, the County denied the
Request, stating that the requested information is “not a [C]ount[y] record.”! In a follow-up email
that same day, the County also indicated that the Coroner’s Office was “not releasing the name

because [the boy] is a minor ... [and because] the cause of death is under investigation.” On

! Notably, the County’s denial did not comply with the requirements of Section 903 of the RTKL, which requires an

agency’s denial letter to include, in part: “[a] description of the record requested[,]” ... “[t]he specific reasons for the
denial, including a citation of supporting legal authority” and “[t]he procedure to appeal the denial of access....” 65
P.S. § 67.903.
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January 4, 2023, the Requester appealed to the Office of Open Records (“OOR”), challenging the
denial.? The OOR invited both parties to supplement the record and directed the County to notify
any third parties of their ability to participate in this appeal. 65 P.S. § 67.1101(c).

The record closed in this matter on January 17, 2023. After not receiving a submission
from the County, on January 19, 2023, the OOR reached out to the County and extended the
submission deadline to January 23, 2023. On January 23, 2023, the County made a submission,
which consisted of an email that the County’s Open Records Officer, Amy Revak, received from
Jeremy Davis, Esq. (“Attorney Davis”), Solicitor for the County Coroner. In the email, Attorney
Davis states that “[t]he position of the Coroner’s office is that the ... information should not be
provided as the information is exempt from disclosure in accordance with Sections 708(b)(16)
[(criminal investigative records)] and 708(b)(30) [(records identifying a minor)]” of the RTKL.
See 65 P.S. §§ 67.708(b)(16), (30). Attorney Davis further states that “[i]t is [his] understanding
that the cause of the fire that led to the minor’s death is still under investigation by the Pennsylvania
State Police....”

LEGAL ANALYSIS

The County is a local agency subject to the RTKL. 65 P.S. § 67.302. Records in the
possession of a local agency are presumed to be public, unless exempt under the RTKL or other
law or protected by a privilege, judicial order or decree. See 65 P.S. § 67.305. As an agency
subject to the RTKL, the County is required to demonstrate, “by a preponderance of the evidence,”
that records are exempt from public access. 65 P.S. § 67.708(a)(1). Preponderance of the evidence
has been defined as “such proof as leads the fact-finder ... to find that the existence of a contested

fact is more probable than its nonexistence.” Pa. State Troopers Ass’n v. Scolforo, 18 A.3d 435,

2 In the appeal, the Requester granted the OOR an additional thirty days to issue this Final Determination. See 65 P.S.
§ 67.1101(b)(1).
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439 (Pa. Commw. Ct. 2011) (quoting Pa. Dep’t of Transp. v. Agric. Lands Condemnation
Approval Bd., 5 A.3d 821, 827 (Pa. Commw. Ct. 2010)).

1. The name of the minor is subject to public access

The Request seeks, in part, “the identity of the boy killed in the Dec. 27 fire....” The
County states that the name of the minor is exempt from public disclosure under Section
708(b)(30) of the RTKL, which exempts from access information “identifying the name, home
address or date of birth of a child 17 years of age or younger.” 65 P.S. § 67.708(b)(30).
Accordingly, the names of minors are generally exempt from disclosure under the RTKL.

In this case, however, the Request seeks the name of a deceased minor. Section 708(b)(20)
of the RTKL exempts from disclosure:

An autopsy record of a coroner or medical examiner and any audiotape of a

postmortem examination or autopsy, or a copy, reproduction or facsimile of an

autopsy report, a photograph, negative or print, including a photograph or videotape

of the body or any portion of the body of a deceased person at the scene of death or

in the course of a postmortem examination or autopsy taken or made by or caused

to be taken or made by the coroner or medical examiner.

65 P.S. § 67.708(b)(20). However, the exemption “shall not limit the reporting of the name of the
deceased individual and the cause and manner of death.” Id. (emphasis added).

Section 708(b)(20) of the RTKL makes the names and cause and manner of death public,
without consideration of age. As the Pennsylvania Supreme Court has noted, Section 708(b)(20)’s
proviso concerning name and cause and manner of death “indicate[s] [the General Assembly’s]
intent not to limit the coroner’s reporting obligation with regard to the name of the deceased and
the cause and manner of death.” Hearst TV, Inc. v. Norris, 54 A.3d 23, 33 (Pa. 2012). In addition
to Section 708(b)(20) of the RTKL, Section 1252-B of the County Code also provides “immediate

access to cause and manner of death records,” Norris, 54 A.3d at 33, and the RTKL’s exemptions

do not apply when another law makes records public. See 65 P.S. § 67.306, 16 P.S. § 1252-B.
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Therefore, Section 708(b)(30) of the RTKL does not apply when dealing with the names of
deceased minors in coroner records. Accordingly, the name of the deceased minor is subject to
public disclosure in this instance. See OOR Advisory Opinion issued on Autopsy Records Nov.

1, 2022, available at https://www.openrecords.pa.gov/Documents/2022-11-

01 _Dennis_AdvisoryOpinion.pdf.

2. The County has not demonstrated that the remaining responsive records relate to
a criminal investigation of the County

The Request also seeks “the date/time, cause and manner of ... death....” The County
states that such information is exempt from disclosure because it relates to a criminal investigation,
65 P.S. § 67.708(b)(16). Section 708(b)(16) of the RTKL exempts from disclosure “[a] record of
an agency relating to or resulting in a criminal investigation, including:... [i]nvestigative materials,
notes correspondence, videos and reports...[v]ictim information...[a] record that, if disclosed,
would do any of the following:...[r]leveal the institution, progress or result of a criminal
investigation, except the filing of charges.” 65 P.S. §§ 67.708(b)(16)(ii), (vi)(A).

For arecord to qualify as a record “of”’ a criminal investigation, it must generally have been
produced or obtained by an agency with the authority to investigate criminal violations in
connection with such a criminal investigation. See Pa. State Police v. Grove, 161 A.3d 877, 893
(Pa. 2017); Pa. State Police v. Kim, 150 A.3d 155, 159 (Pa. Commw. Ct. 2016). The fact that an
otherwise-public record is obtained from an agency in connection with an investigation is not a
sufficient reason for that agency to withhold the records in connection with a separate agency’s
investigation. See Levy v. Senate of Pa., 94 A.3d 436, 448 (Pa. Commw. Ct. 2014) (“To the extent
the documents reference and arguably ‘relate’ to a criminal investigation conducted by another

agency, the records themselves do not contain any investigative material”); Yakim v. Municipality



Lancaster County Prothonotary E-Filed - 15 Jul 2024 03:47:28 PM
Case Number: CI-24-00035

of Monroeville, OOR Dkt. AP 2014-1978, 2015 PA O.0.R.D. LEXIS 41 (an agency cannot rely
on another agency’s investigation when claiming an investigative exemption under the RTKL).

Here, Attorney Davis states that “[i]t is [his] understanding that the cause of the fire that
led to the minor’s death is still under investigation by the Pennsylvania State Police [(“PSP”)].”
(emphasis added). The County has not presented any evidence indicating that the County, itself,
is conducting or has conducted a criminal investigation. Moreover, while the County states that
the PSP is investigating the cause of the fire, the County has not presented any evidence indicating
that the minor’s cause and manner of death is under investigation. Accordingly, the County has
not demonstrated that the requested “time/date, cause and manner of [the minor’s] death” is exempt
under Section 708(b)(16) of the RTKL. See 65 P.S. § 67.708(a)(1).

Further, Section 708(b)(20) of the RTKL provides that the exemption relating to autopsy
records “shall not limit the reporting of the ... cause and manner of death.” 65 P.S. §
67.708(b)(20). Consequently, such information is subject to public access.

CONCLUSION

For the foregoing reasons, the appeal is granted, and the County is required to provide the
requested information within thirty days. This Final Determination is binding on all parties.
Within thirty days of the mailing date of this Final Determination, any party may appeal to the
Fayette County Court of Common Pleas. 65 P.S. § 67.1302(a). All parties must be served with
notice of the appeal. The OOR also shall be served notice and have an opportunity to respond as
per Section 1303 of the RTKL. 65 P.S. § 67.1303. However, as the quasi-judicial tribunal

adjudicating this matter, the OOR 1is not a proper party to any appeal and should not be named as
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a party.’ This Final Determination shall be placed on the OOR website at:

https://openrecords.pa.gov.

FINAL DETERMINATION ISSUED AND MAILED: March 1, 2023

/s/ Magdalene C. Zeppos-Brown
MAGDALENE C. ZEPPOS-BROWN, ESQ.
DEPUTY CHIEF COUNSEL

Sent to: Michael Jones (via e-file portal only); and
Amy Revak, AORO (via e-file portal only)

3 Padgett v. Pa. State Police, 73 A.3d 644, 648 n.5 (Pa. Commw. Ct. 2013).
6
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pennsylvania

OFFICE OF OPEN RECORDS
FINAL DETERMINATION

IN THE MATTER OF
JAMES HALPIN AND THE CITIZEN’S
VOICE,
Requester
\A :  Docket No.: AP 2023-0530
MONROE COUNTY CORONER’S
OFFICE,
Respondent
FACTUAL BACKGROUND

On March 3, 2023, James Halpin, a reporter with The Citizen’s Voice (collectively
“Requester”), submitted a request (“Request”) to the Monroe County Coroner’s Office (“Office”)
pursuant to the Right-to-Know Law (“RTKL”), 65 P.S. §§ 67.101 et seq., seeking “the name, cause
and manner of death of the juvenile killed in the vehicle crash that took place on state Route 33 in

Hamilton Twp. on March 1, 2023.” When the Office did not issue a written response to the

Request by March 10, 2023, it was deemed denied on that date.! See 65 P.S. § 67.901.

! The Office informed the Requester via telephone it would not be honoring the Request because its policy is not to
identify juveniles. However, Section 903 of the RTKL requires that an agency’s denial of a request be in writing, and
must include, in part: “[a] description of the record requested[,]” ... “[t]he specific reasons for the denial, including a
citation of supporting legal authority,” and “[t]he procedure to appeal the denial of access....” 65 P.S. § 67.903.
Because the Office’s statement was not in writing and there is no evidence that it contained any of the requirements
of Section 903, it did not constitute an effective denial.
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On March 13, 2023, the Requester appealed to the Office of Open Records (“OOR”),
challenging the denial. The OOR invited both parties to supplement the record and directed the
Office to notify any third parties of their ability to participate in this appeal. 65 P.S. § 67.1101(c).

When the record closed without a submission, an OOR administrative officer called the
Office and discovered that it had not received the Notice of Appeal, as it had been sent to an
address that is no longer valid. On March 28, 2023, the OOR re-issued the Notice of Appeal,
directing it to an email address that had been provided by the Office. In order to ensure due
process, the reissued Notice contained an extended submission deadline to permit the Office to
respond. See 65 P.S. § 67.1102(b)(3) (stating that “the appeals officer shall rule on procedural
matters on the basis of justice, fairness and the expeditious resolution of the dispute”); see also
Wishnefsky v. Pa. Dep’t of Corr., 144 A.3d 290 (Pa. Commw. Ct. 2016) (holding that due process
requires notice of an appeal and a right to be heard). However, to date, the Office has not made a
submission.

LEGAL ANALYSIS

The Office is a local agency subject to the RTKL. 65 P.S. § 67.302. Records in the
possession of a local agency are presumed to be public, unless exempt under the RTKL or other
law or protected by a privilege, judicial order or decree. See 65 P.S. § 67.305. As an agency
subject to the RTKL, the Office is required to demonstrate, “by a preponderance of the evidence,”
that records are exempt from public access. 65 P.S. § 67.708(a)(1). Preponderance of the evidence
has been defined as “such proof as leads the fact-finder ... to find that the existence of a contested
fact is more probable than its nonexistence.” Pa. State Troopers Ass’n v. Scolforo, 18 A.3d 435,
439 (Pa. Commw. Ct. 2011) (quoting Pa. Dep’t of Transp. v. Agric. Lands Condemnation

Approval Bd., 5 A.3d 821, 827 (Pa. Commw. Ct. 2010)).
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Here, the Request seeks “the name, cause and manner of death of the juvenile killed” in
the identified crash. The Office does not raise any exemptions, instead merely stating that it is not
its policy to release information about minors. The OOR notes that information “identifying the
name, home address or date of birth of a child 17 years of age or younger” is generally exempt
under Section 708(b)(30) of the RTKL. 65 P.S. § 67.708(b)(30).

In this case, however, the Request seeks the “name, cause and manner of death” of the
deceased minor. Section 708(b)(20) of the RTKL exempts from disclosure:

An autopsy record of a coroner or medical examiner and any audiotape of a

postmortem examination or autopsy, or a copy, reproduction or facsimile of an

autopsy report, a photograph, negative or print, including a photograph or videotape

of the body or any portion of the body of a deceased person at the scene of death or

in the course of a postmortem examination or autopsy taken or made by or caused

to be taken or made by the coroner or medical examiner.

65 P.S. § 67.708(b)(20). However, the exemption “shall not limit the reporting of the name of the
deceased individual and the cause and manner of death.” Id. (emphasis added). There is no
language requiring consideration of age. As the Pennsylvania Supreme Court has noted, Section
708(b)(20)’s proviso concerning name and cause and manner of death “indicate[s] [the General
Assembly’s] intent not to limit the coroner’s reporting obligation with regard to the name of the
deceased and the cause and manner of death.” Hearst TV, Inc. v. Norris, 54 A.3d 23, 33 (Pa.
2012). Additionally, Section 1252-B of the County Code provides “immediate access to cause
and manner of death records,” Norris, 54 A.3d at 33, and the RTKL’s exemptions do not apply
when another law makes records public. See 65 P.S. § 67.306, 16 P.S. § 1252-B. Therefore,
Section 708(b)(30) of the RTKL does not apply when dealing with information identifying
deceased minors in coroner records. Accordingly, the name, manner and cause of death of the

deceased minor is subject to public disclosure in this instance. See OOR Advisory Opinion on

Autopsy Records, Nov. 1, 2022, available at: https://www.openrecords.pa.gov/Documents/2022-
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11-01 Dennis_AdvisoryOpinion.pdf; see also Jones v. Fayette Cnty., OOR Dkt. AP 2023-0021,

2023 PA O.0.R.D. LEXIS 397.
CONCLUSION

For the foregoing reasons, the appeal is granted, and the Office is required to provide the
requested information within thirty days. This Final Determination is binding on all parties.
Within thirty days of the mailing date of this Final Determination, any party may appeal to the
Monroe County Court of Common Pleas. 65 P.S. § 67.1302(a). All parties must be served with
notice of the appeal. The OOR also shall be served notice and have an opportunity to respond as
per Section 1303 of the RTKL. 65 P.S. § 67.1303. However, as the quasi-judicial tribunal
adjudicating this matter, the OOR is not a proper party to any appeal and should not be named as
a party.’ This Final Determination shall be placed on the OOR website at:

https://openrecords.pa.gov.

FINAL DETERMINATION ISSUED AND MAILED: April 25, 2023

/s/ Blake Eilers
Blake FEilers, Esq.
Appeals Officer

Sent via email to: James Halpin and Thomas Yanac

2 Padgett v. Pa. State Police, 73 A.3d 644, 648 n.5 (Pa. Commw. Ct. 2013).

4
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pennsylvania

OFFICE OF OPEN RECORDS

FINAL DETERMINATION
IN THE MATTER OF
FRANK RUGGIERO,
Complainant
v. . Docket No.: AP 2014 -0043
LACKAWANNA COUNTY, :
Respondent

INTRODUCTION

Frank Ruggiero, Esq. (“Requester”) submitted two (2) requests (“Requests”) to
Lackawanna County (“County”) pursuant to the Right-to-Know Law, 65 P.S. §§ 67.101 et seq.,
(“RTKL”), seeking contracts and correspondence and other records. The County partially denied
the Request, arguing it is insufficiently specific or seeks records exempt under the RTKL. The
Requester appealed to the Office of Open Records (“OOR”). For the reasons set forth in this
Final Determination, the appeal is granted in part and denied in part and the County is
required to take further action.

FACTUAL BACKGROUND
On November 15, 2013 the Request was filed seeking, in relevant part:
1. Copies of [the County’s] original 2005 contract with Hildebrandt Learning
Centers (hereinafter referred to as “HLC”) along with copies of any and all
successive contracts between [the County] and HLC from 2005 up to an

including the close of business on November 5, 2013;
2. [Granted]
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3. Copies of any and all correspondence, by and between, HLC and/or any of its
principals with [the County] — including electronic mail —from 2005 to the
close of business on November 15, 2013;

4. Copies of the lists of approved county vendors for the years 2005 up to and
including the close of business on November 15, 2013, along with a
breakdown of payments made to approved county vendors for work and/or
services performed by those vendors for or on behalf of [the County] from
2005 to the close of business on November 15, 2013;

5. Copies of all vendor contracts entered into at the following locations for the
years 2005 up to and including the close of business on November 15, 2013,
along with a breakdown of payments made by or to those vendors for work
and/or services performed by said vendors for or on behalf of Lackawanna
County from 2005 to the close of business on November 15, 2013:

a. Wilkes-Barre/Scranton International Airport;
b. Lackawanna County Prison; and
c. Lackawanna County Recycling Center

Lastly, kindly provide copies of all professional service contracts and
payments made by [the County] in excess of Twenty-Five Thousand Dollars
($25,000) for services performed by/for or on behalf of Lackawanna County
for the period covering January 1, 2008 through the present.’

On December 20, 2013, after extending its deadline to respond pursuant to Section 902 of
the RTKL, 65 P.S. § 67.902, the County provided the original contract in response to Item 1, but
denied the remainder of this Item, arguing that the requested records do not exist. Item 2 was
granted and is not the subject of this appeal. The County denied Item 3 as seeking records
exempt by Section 708(b)(26) of the RTKL because a contract had not been awarded, and denied
Item 4, stating that this Item lacked sufficient specificity and seeks records that do not exist. In
response to Item 5, the County provided the Recycling Center contract and denied the remainder

of the Request as insufficiently specific or as seeking records that do not exist or are not

maintained, compiled or formatted as requested.

"'Ttem 5 of the Request originally sought “copies of the approved vendor contracts for the years 2005 up to and
including the close of business on November 15, 2013, along with a breakdown of payments made to approved
county vendors for work and/or services performed by those vendors for or on behalf of [the County] from 2005 to
the close of business on November 15, 2013.” The Requester filed an amended request on December 4, 2013
seeking the records in Item 5. The instant appeal challenges the County’s response to Item 5 as amended on
December 4, 2013.
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On January 10, 2014, the Requester appealed to the OOR challenging the denial® and
stating grounds for disclosure. The OOR invited both parties to supplement the record and
directed the County to notify any third parties of their ability to participate in the appeal pursuant
to 65 P.S. § 67.1101(c) and provide proof of that notice to the OOR. On January 17, 2014, the
County submitted the attestation of Fran Pantuso, the County’s Outreach Manager and Open
Records Officer (“ORQO”), attesting that the County denied Item 3 pursuant to Section 708(b)(26)
because the County is presently in negotiation with HLC regarding a new management
agreement and the contract has not been awarded. The Requester asserted that he is not seeking
procurement documents or any records associated with competitive sealed bidding information.
The Requester asserts that the fact that the County advertised a Request for Qualifications in
November 2013 for child care services does not relieve them of their obligation to disclose the
prior eight (8) years of records when the County’s contract with HLC was in place.

In regard to Item 4, ORO Pantuso attests that there is no such “list of approved county
vendors” and that it would be burdensome to the departments that have to collect the voluminous
information to create one. In regard to Item 5, ORO Pantuso reiterates the County’s position that
the Request lacks specificity and attests that the contracts and information requested amounts to
thousands, if not tens of thousands of documents because the County annually enters into
contracts for everything from postage meters and floor mats to Children and Youth Services
providers, County Court Service providers, vehicle maintenance agreements, leases, labor
contracts, etc. ORO Pantuso attests that the County has in excess of 13,000 vendors in its system
for the dates of 2005 to present and that requiring the County to produce a copy of all vendor

contracts and payments from 2005 to the present would encompass an overly burdensome task

* The Requester did not challenge the partial denial of Item 1 and, therefore, the County’s response to Item 1 is not
at issue in this appeal.
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for the County to identify and copy said documents and to compile a list of vendors and
payments made to them over the eight (8) years the Request encompasses. ORO Pantuso attests
that the County would need an excessive period of time and manpower to even identify these
records. In regard to Item 5(c), ORO Pantuso attests that the request for vendor contracts and
payments made to vendors was denied as seeking records that do not exist because the County no
longer operates or maintains the facility as set forth in the Lackawanna County Professional
Services Operating Agreement by and between the Lackawanna Recycling Center and the
Lackawanna County Solid Waste Management Authority that was provided to the Requester.

In regard to Item 5 seeking professional service contracts and payments, ORO Pantuso
attests that the County does not maintain a list of contracts or vendor payments by value or
amounts and would need to compile same. ORO Pantuso attests that in order to compile such
contracts, the County would need to pull and review every one of the thousands of contracts it
entered into since January 1, 2008 and determine its value.

LEGAL ANALYSIS

“The objective of the Right to Know Law ... is to empower citizens by affording them
access to information concerning the activities of their government.” SWB Yankees L.L.C. v.
Wintermantel, 45 A.3d 1029, 1041 (Pa. 2012). Further, this important open-government law is
“designed to promote access to official government information in order to prohibit secrets,
scrutinize the actions of public officials and make public officials accountable for their actions.”
Bowling v. Office of Open Records 990 A.2d 813, 824 (Pa. Commw. Ct. 2010), aff’d 75 A.3d
453 (Pa. 2013).

The OOR is authorized to hear appeals for all Commonwealth and local agencies. See 65

P.S. § 67.503(a). An appeals officer is required “to review all information filed relating to the
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request.” 65 P.S. § 67.1102(a)(2). An appeals officer may conduct a hearing to resolve an
appeal. The decision to hold a hearing is discretionary and non-appealable. Id. The law also
states that an appeals officer may admit into evidence testimony, evidence and documents that
the appeals officer believes to be reasonably probative and relevant to an issue in dispute. Id.
Here, neither party requested a hearing, and the OOR has the necessary, requisite information
and evidence before it to properly adjudicate the matter.

The County is a local agency subject to the RTKL that is required to disclose public
records. 65 P.S. § 67.302. Records in possession of a local agency are presumed public unless
exempt under the RTKL or other law or protected by a privilege, judicial order or decree. See 65
P.S. § 67.305. Upon receipt of a request, an agency is required to assess whether a record
requested is within its possession, custody or control and respond within five business days. 65
P.S. § 67.901. An agency bears the burden of proving the applicability of any cited exemptions.
See 65 P.S. § 67.708(b).

Section 708 of the RTKL clearly places the burden of proof on the public body to
demonstrate that a record is exempt. In pertinent part, Section 708(a) states: “(1) The burden of
proving that a record of a Commonwealth agency or local agency is exempt from public access
shall be on the Commonwealth agency or local agency receiving a request by a preponderance of
the evidence.” 65 P.S. § 67.708(a). Preponderance of the evidence has been defined as “such
proof as leads the fact-finder ... to find that the existence of a contested fact is more probable
than its nonexistence.” Pa. State Troopers Ass’n v. Scolforo, 18 A.3d 435, 439 (Pa. Commw. Ct.
2011) (quoting Dep’t of Transp. v. Agric. Lands Condemnation Approval Bd., 5 A.3d 821, 827

(Pa. Commw. Ct. 2010)). “The burden of proving a record does not exist ... is placed on the
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agency responding to the right-to-know request.” Hodges v. Pa. Dep’t of Health, 29 A.3d 1190,
1192 (Pa. Commw. Ct. 2011).

A. Ttem 3: The County has not met its burden to prove the records are protected
by Section 708(b)(26) of the RTKL

Item 3 seeks correspondence between HLC and/or in principals and the County. The
County argues that Item 3 seeks records exempt by Section 708(b)(26) of the RTKL. Section
708(b)(26) exempts from public disclosure:

[a] proposal pertaining to agency procurement or disposal of supplies, services or

construction prior to the award of the contract or prior to the opening and

rejection of all bids; financial information of a bidder or offer requested in an
invitation for bid or request for proposals to demonstrate the bidder's or offeror's
economic capability; or the identity of members, notes or other records of an

agency proposal evaluation committees established under 62 Pa.C.S. § 513

(relating to competitive sealed proposals).

65 P.S. § 67.708(b)(26). On appeal, the Requester argues that this exemption is inapplicable
since he is not seeking procurement documents or any records associated with competitive sealed
bidding. In support of its position the County states only that the County is presently in
negotiation with HLC to enter into a new management agreement and that a contract has not
been awarded. The County does not identify the responsive records or provide any evidence that
the responsive records are the type of records exempt by Section 708(b)(26). As such, the

County has not met its burden to prove the records are exempt.

B. Item 4: The County is not required to create a record that does not exist , but is
required to disclose records of payments to County v endors

Item 4 seeks lists of the County’s vendors, along with payments made to those vendors.
The County denied Item 4 as lacking sufficient specificity and seeking records that do not exist.
ORO Pantuso attests that there is no such “list of approved county vendors.” Under the RTKL,

an affidavit may serve as sufficient evidentiary support for the nonexistence of records. See
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Sherry v. Radnor Twp. Sch. Dist, 20 A.3d 515, 520-21 (Pa. Commw. Ct. 2011); Moore v. Office
of Open Records, 992 A.2d 907, 909 (Pa. Commw. Ct. 2010). Based on the materials provided,
the County has met its burden of proof that it does not possess the “lists of approved county
vendors” sought in the Item 4. With respect to the portion of Item 4 seeking “payments made to
approved county vendors,” the County merely argues that assembling eight (8) years of records
is unduly burdensome. Burden of an agency in responding to a request for records is not a
sufficient basis to deny access. See Dep’t. of Environ. Prot. v. Legere, 50 A.3d 260, 266 (Pa.
Commw. Ct. 2012). Accordingly, the County is required to disclose records of payments to
County vendors.

C. Item 5 is sufficiently specific.

The County argues that Item 5 is insufficiently specific to enable the District to determine
what records are requested. Section 703 of the RTKL states that “[a] written request should
identify or describe the records sought with sufficient specificity to enable the agency to
ascertain which records are being requested.” 65 P.S. § 67.703. The determination of whether a
request 1s sufficiently specific is made on a case-by-case basis and “[i]f the OOR can determine
what the Requester sought, it will find the request to be sufficiently specific.” See Lauff v. Fort
Cherry School District, OOR Dkt. AP 2010-0128, 2010 PA O.O.R.D. LEXIS 180. In
Shusterman v. City of Philadelphia, the OOR recently summarized Commonwealth Court
decisions addressing the specificity of requests as follows:

The Commonwealth Court, in ruling on the specificity of requests for records

under the RTKL, has considered the specificity of the records requested, the

specificity of the agency business to be reviewed, and the duration of time over

which the records are sought. Thus, in PHFA v. Ali 43 A.3d 532 ... (Pa. Commw.

Ct. 2012), the court held that a request for unidentified records (“all

communications ... concerning”) for a specific redevelopment project was

insufficiently specific, while a request for identified records (“proposal and sales
agreements”) for the same specific development project was sufficiently specific
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to enable the agency to identify what records were sought in the request.
Similarly, in Pa. State Police v. Office of Open Records, the court held that a
request for unidentified records (“all records, files, ... communications of any
kind”) relating to vehicle searches and seizures was insufficiently specific, while a
request for specifically identified records (“manuals”) relating to the same vehicle
searches and seizures was sufficiently specific. In Mollick v. Township of
Worcester, 32 A.3d 859 ... (Pa. Commw. Ct. 2011), the court held that a request
seeking specific records (“e-mails) produced over an extended period of time, but
without specificity as to the exact agency business to which those records related,
was insufficiently specific. Conversely, in Carey v. Dep't. of Corrections, No.
1348 C.D. 2012, 2013 Pa. Commw. LEXIS 30 (Pa. Commw. Ct. January 24,
2013), the court found a request for unspecified records (“all
documents/communications”) related to a specific and well-known agency project
(“the transfer of Pennsylvania inmates to Michigan™) and limited to a narrow
time-frame to be sufficiently specific “to apprise [the agency] of the records
sought.”

OOR Dkt. AP 2013-0089, 2013 PA O.0.R.D. LEXIS 139.

Here, Item 5 seeks vendor contracts entered into at three specific locations over a
specified period of time. The request for vendor contracts is limited to a specific timeframe and
area of agency business (by location) and a clearly defined type of record. See. Legere, 50 A.3d
at 264-65 (holding that a request for all compliance letters issued by the agency pursuant to a
specific statute was sufficiently specific because the request sought a “clearly-defined universe
of documents” and no judgment was required to determine whether a document was related to
the request). Item 5 also seeks professional service contracts and payments made in excess of
$25,000 entered into by the County. This portion of Item 5 also seeks a specific universe of
records, over an identified timeframe and within a limited scope (contracts greater than $25,000).

While the County contends that retrieving responsive records would be burdensome, a
request involving the detailed review of voluminous documents does not relieve the agency of its
requirements to presume the records are open and available and respond in accordance with the
RTKL. See Urbina v. Office of the Governor, OOR Dkt. AP 2009-0972, 2009 PA O.0.R.D.

LEXIS 708. Unlike in Item 4, the Requester is not seeking a “list” or a record that does not
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currently exist or requires compilation or creations, but rather, seeks the contracts and payment
records themselves. As a result, the OOR finds that the Request was sufficiently specific to
require the County to respond. Because the County did not submit any evidence to support any
exemptions from disclosure, the County has failed to meet its burden of proof to withhold
records. See 65 P.S. § 67.708(a)(1).
CONCLUSION

For the foregoing reasons, Requester’s appeal is granted in part and denied in part and
the County is required to provide records responsive to Items 3, 4 and 5 above, with the
exception of the “list” requested in Item 4, within thirty (30) days. This Final Determination is
binding on all parties. Within thirty (30) days of the mailing date of this Final Determination,
any party may appeal to the Lackawanna County Court of Common Pleas. 65 P.S. § 67.1302(a).
All parties must be served with notice of the appeal. The OOR also shall be served notice and
have an opportunity to respond as per Section 1303 of the RTKL. This Final Determination shall

be placed on the OOR website at: http://openrecords.state.pa.us.

FINAL DETERMINAT ION ISSUED AND MAILED: February 7,2014

/7
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APPEALS OFFICER
AUDREY BUGLIONE, ESQ.

Sent to: Fran Pantuso (via e-mail only);
Frank Ruggiero, Esq. (via e-mail only)
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pennsylvania

OFFICE OF OPEN RECORDS

FINAL DETERMINATION
IN THE MATTER OF
D F BART BARTHOLOMEW, JR.,
Requester
V. Docket No: AP 2020-0777

WEST MANCHESTER TOWNSHIP,
Respondent
INTRODUCTION

D F Bart Bartholomew, Jr., (“Requester”) submitted a request (“Request”) to West
Manchester Township (“Township”) pursuant to the Right-to-Know Law (“RTKL”), 65 P.S. §§
67.101 et seq., seeking, among other things, the identity of an individual. The Township denied
the Request, indicating that the Request did not seek a record as defined by the RTKL. The
Requester appealed to the Office of Open Records (“OOR”). For the reasons set forth in this Final
Determination, the appeal is granted in part and dismissed in part, and the Township is required
to take additional action as directed.

FACTUAL BACKGROUND

On March 3, 2020, the Request was filed, stating “Please identify who in the [Township]
has procurement authority and what those authorities are to include, sole source and non-
competitive bidding.” On March 5, 2020, the Township denied the Request, arguing that the

Request did not seek a record defined by the RTKL. See 65 P.S. § 67.102.

1
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On March 21, 2020, the Requester appealed to the OOR, challenging the denial and stating
grounds for disclosure. The OOR invited both parties to supplement the record and directed the
Township to notify any third parties of their ability to participate in this appeal. 65 P.S. §
67.1101(c).

On May 22, 2020, the Township submitted a position statement and affidavit arguing that
the Township properly denied the Request, as it seeks the answer to a question as well as legal
research and does not seek records as defined by the RTKL. On June 9, 2020, the OOR received
a submission from the Requester, who argues that the Township should have responsive records.

LEGAL ANALYSIS

“The objective of the Right to Know Law ... is to empower citizens by affording them
access to information concerning the activities of their government.” SWB Yankees L.L.C. v.
Wintermantel, 45 A.3d 1029, 1041 (Pa. 2012). Further, this important open-government law is
“designed to promote access to official government information in order to prohibit secrets,
scrutinize the actions of public officials and make public officials accountable for their
actions.” Bowling v. Office of Open Records, 990 A.2d 813, 824 (Pa. Commw. Ct. 2010), aff’d 75
A.3d 453 (Pa. 2013).

The OOR is authorized to hear appeals for all Commonwealth and local agencies. See 65
P.S. § 67.503(a). An appeals officer is required “to review all information filed relating to the
request” and may consider testimony, evidence and documents that are reasonably probative and
relevant to the matter at issue. 65 P.S. § 67.1102(a)(2). An appeals officer may conduct a hearing
to resolve an appeal. The law also states that an appeals officer may admit into evidence testimony,
evidence and documents that the appeals officer believes to be reasonably probative and relevant

to an issue in dispute. /d. The decision to hold a hearing is discretionary and non-appealable. /d.;
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Giurintano v. Pa. Dep’t of Gen. Servs., 20 A.3d 613, 617 (Pa. Commw. Ct. 2011). Here, the parties
did not request a hearing; however, the OOR has the necessary information and evidence before it
to properly adjudicate the matter.

The Township is a local agency subject to the RTKL that is required to disclose public
records. 65 P.S. § 67.302. Records in the possession of a local agency are presumed public unless
exempt under the RTKL or other law or protected by a privilege, judicial order or decree. See 65
P.S. § 67.305. Upon receipt of a request, an agency is required to assess whether a record requested
is within its possession, custody or control and respond within five business days. 65 P.S. § 67.901.
An agency bears the burden of proving the applicability of any cited exemptions. See 65 P.S. §
67.708(b).

Section 708 of the RTKL places the burden of proof on the public body to demonstrate that
a record is exempt. In pertinent part, Section 708(a) states: “(1) The burden of proving that a
record of a Commonwealth agency or local agency is exempt from public access shall be on the
Commonwealth agency or local agency receiving a request by a preponderance of the
evidence.” 65 P.S. § 67.708(a)(1). Preponderance of the evidence has been defined as “such proof
as leads the fact-finder ... to find that the existence of a contested fact is more probable than its
nonexistence.” Pa. State Troopers Ass’'n v. Scolforo, 18 A.3d 435, 439 (Pa. Commw. Ct. 2011)
(quoting Pa. Dep’t of Transp. v. Agric. Lands Condemnation Approval Bd., 5 A.3d 821, 827 (Pa.
Commw. Ct. 2010)).

1. Part of the Request is seeking records

The Township argues that the Request seeks answers to questions rather than records. A

request must seek a record, rather than an answer to a question, in order to comply with the

requirements of 65 P.S. § 67.703. The RTKL defines a “record” as “[i]nformation, regardless of
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physical form or characteristics, that documents a transaction or activity of an agency and that is
created, received or retained pursuant to law or in connection with a transaction, business or
activity of the agency.” 65 P.S. § 67.102.

The Township properly argues that a request must seek records rather than answers to
questions, and cites to the Commonwealth Court decision in Gingrich, where the court states that
“[t]he RTKL is not a forum for the public to demand answers to specifically posed questions to
either a Commonwealth or local agency. In fact, there is no provision in the RTKL that requires
an agency to respond to questions posed in a request.” See Gingrich v. Pa. Game Comm n., No.
1254 C.D. 2011, 2012 Pa. Commw. Unpub. LEXIS 38 at *14 (Pa. Commw. Ct. 2012). However,
the Gingrich decision also held that requests for specific pieces of information, such as a name of
an individual, constitute requests for records under the RTKL. /d. at *13. (“[H]Jow [can] any
request that seeks information ... not [be] one that seeks records[?]”). Here, the Request seeks, in
part, the identity of “who in the [Township] has procurement authority.” Accordingly, this part of
the Request seeks “information” and thus constitutes a valid request for records under the RTKL.

2. Part of the Request requires legal research

The Township also argues that the Request seeks answers to legal questions that would
require legal research to be performed.

An agency cannot be required to perform legal research for a requester. See, e.g., Lerner v.
City of Phila., Dep’t of Rev., OOR Dkt. AP 2017-1470, 2017 PA O.O.R.D. LEXIS 1306. The
Commonwealth Court has found that “[a] request that explicitly or implicitly obliges legal research
is not a request for a specific document; rather it is a request for someone to conduct legal research

with the hopes that the legal research will unearth a specific document that fits the description of
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the request.” Askew v. Pa. Office of the Governor, 65 A.3d 989, 993 (Pa. Commw. Ct. 2013); see
also 65 P.S. § 67.703.

Here, the Request first seeks “who has procurement authority,” but continues to also seek
“what those authorities are to include.” The second part of the Request does not seek a record and
is instead asking the Township to perform legal research in order to answer a question. In order
to provide responsive records, the Township would be required to find specific state laws or
regulations indicating what authorities are allowed to an individual who has procurement authority
within the Township. The Requester’s own submission briefly acknowledges the Request is
seeking information that can be found in “PA Law.” Therefore, this part of the Request was
properly denied by the Township as it seeks legal research.

CONCLUSION

For the foregoing reasons, the appeal is granted in part and dismissed in part, and the
Township is required to provide responsive records to the Requester regarding “who in the
[Township] has procurement authority.” This Final Determination is binding on all parties.
Within thirty days of the mailing date of this Final Determination, any party may appeal to the
York County Court of Common Pleas. 65 P.S. § 67.1302(a). All parties must be served with
notice of the appeal. The OOR also shall be served notice and have an opportunity to respond as
per Section 1303 of the RTKL. 65 P.S. § 67.1303. However, as the quasi-judicial tribunal
adjudicating this matter, the OOR 1is not a proper party to any appeal and should not be named as
a party.! This Final Determination shall be placed on the OOR website at:

http://openrecords.pa.gov.

! Padgett v. Pa. State Police, 73 A.3d 644, 648 n.5 (Pa. Commw. Ct. 2013).
5
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/s/ Ryan W. Liggitt

RYAN W. LIGGITT, ESQ.
APPEALS OFFICER

Sent to: D F Bart Bartholomew, Jr. (via email only);
Kelly Kelch, AORO (via email only);
Andrew C. Herrold, Esq. (via email only)
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pennsylvania

OFFICE OF OPEN RECORDS

FINAL DETERMINATION

IN THE MATTER OF

JAMES WALBERT,
Requester

V. . Docket No.: AR021-1308

CHESTER COUNTY,
Respondent

INTRODUCTION

James Walbert‘Requester”) submitteda reques{“Request”) to ChesterCounty
(“County) pursuant to the RigbKnow Law(“RTKL”), 65 P.S. §§ 67.108t seq seeking
coroner records related to the death of an identified indlhdé@aaintydenied the Request,
arguing thatome of the records could be obtained through arceéepdothat the others
relate to a noncriminal investigafidve. Requesteappealedo the Office of Open Records
(“O0OR”). For the reasons set forth irfFthid Determination, the appegtanted in partand
denied in partand the Countyrisquired to take further action as directed.

FACTUAL BACKGROUND
OnMay 26, 2021the Request was filsekking

1. [A]ll records/ne from [coroner’s] office in reference to the death of Ian
Walbert [] in accordance | am N®lstionshiBrother

2. [U]nofficial toxicology report
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3. [U]nofficial death certificate
4.[N]ames of a[lCJounty employees involved in this case at the [coroner’s] office

5. [A]ll communication betwg€ounty employees at the [coroner’s] office in
reference to this cfise]- emails texts recorded calls recorded notes

6. [A]ll communication betw§8ijpunty employees at the [coroner’s] office and
North Coventry Township Police dept. in reference to this case

OnJuly 52021 following a thiriglay extensio@5 P.S. § 6B01,theCountydenied the
Requestyrguing that Items 2 and 3 should be sought with a “Next of Kin” report request from the
coroner’s office and that Items 1, 4, 5, and 6 relate to a noncriminal investigation. 65 P.S. §
67.708(b)(17).

OnJuly 72021, the Requester appealed to the €@aRenging the denial amvjiling
reasons for disclosufée OOR invitetheparties to supplement the record and directed the
Countyto notify third parties of theiitglid participate in the app8ak65 P.S. § 67.1101(c).

On July 19, 2021, the County submitted a position statement arguing that the record
responsive to Items 1, 5, and 6 of the Request were collected during a noncriminal investigati:
and are exerhfrom acces65 P.S. § 67.708(b)(17¢ontain personal medical informa#$on
P.S. § 67.708(b)(5)and internal, predecisional, and deliberative information. 65 P.S. §
67.708(b)(10)§(A). The County also argued that it had properly direBegutister to an
alternate method of obtainéinords under the Coroner’s Act, 16 P.S. § 120-B et seq and that
the County does not possess or maintain Death Certificates. Finally, the County noted that it |
no records reflecting the names of eyeigyemawho had worked on the specific case. In support
of these arguments, the County submitted the verifications of Colleen Frens, Esq., the County’s
Assistant Solicitor, and Christina VandePol, the County’s Coroner, who attest that the records are

relaéd to an investigation and some must be provided under a separate process.
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LEGAL ANALYSIS

“The objective of the Right to Know Law ... is to empower citizens by affording them
access to information concerning the activities of their government.” SWBYankees L.L.C. v.
Wintermantell5 A.3d 1029, 1041 (Pa. 201 &Hurther, this important egemernment law is
“designed to promote access to official government information in order to prohibit secrets,
scrutinize the actions of public officials and poilake officials accountable for their
actions.” Bowling VOffice of Open Recoréi80 A.2d 813, 824 (Pa. Commw. Ct. 2040)/ 75
A.3d 453(Pa. 2013)

The OOR is authorized to hear appeals for all Commonwealth and locabagffcies.
P.S. § 67.50(h). An appeals officer is requitedeview all information filed relating to the
requestand may consider testimony, evidence and documents that are reasonably probative a
relevant to the matter at issue. 65 P.S. § 67.1102(a)(2). An appealmypféisnduct a hearing
to resolve an appeal. The decision to hold a hearing is discretionappaalkiiblaial. Here,
neither party requested a hearing.

The Countyis alocalagency subject to the RTKL that is required to disclose public
records. 65 P.S. § 6723Records ithepossessionafocahgency are presuntedepublic
unless exempt under the RTKL or other law or protected by a privilege, judicial order or
decee. See65 P.S. § 67.305Upon receipt of a request, an agency is required to assess whether
a record requested is within its possession, custody or tordsploarttiwithin five business
days. 65 P.S. § 67.901. An agency bears the burderinof fnapplicability of any cited
exemptiofs). See65 P.S. § 67.708(b).

Section 708 of the RTKL places the burden of proof on the public body to demonstrate th:

a record is exempt. In pertinent part, Section 708(d) btdtesburden of proving that a
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record of a Commonwealth agency or local agency is exempt from public access shall be on {
Commonwealth agency or local agency receiving a request by a preponderance of th
evidence.” 65 P.S. § 67.708(a)Preponderance of the evidence has beed de‘such proof
as leads the fa@tder ... to find that the existence of a contested fact is more probable than its
nonexistence.” Pa. State Troopers Ass’n v. Scolforo, 18 A.3d 435, 439 (Pa. Commw. Ct. 2011)
(quotindPa. Dep 't of Transp. v. Agric. Lands Condemnation ApprovalB4.3d 21, 827 (Pa.
Commw. Ct. 2010))Likewise;[t]he burden of proving a record does not exist ... is placed on
the agency responding to thetiddmow requestiodges v. Pa. Dépof Health29 A.3d 1190,
1192 (PaCommw. Ct. 2011).

1. Official records and papers of the coromesst be provided

The County argues that the records of the coroner’s office must be provided through a
request to the cororiénder the CororisiAct, there are two ways to aceeesds of a coroner.
First, Section 12d® of the Coroner Act requires coroners of the third, fourth, fifth, sixth,
seventh and eight classes to deposit their records with the Prothonotary,-B E.Be§t¢236
County is a county of the third akad is therefore governed by SectioB $28& Coroner’s
Act. In this case, the County acknowledges thimutuletes that it has not yet deposited the
coroner’s official records with the Prothonotarlpecause the records were generated intthe pas
year

However, there is a second means of accessing records under’shA@ aliveetly
from the coroner under Section-B2&hich states:

The coroner shall charge and collect a fee of $ 500 for an autopsy report, $ 100 for

a toxicology reporti®0 for an inquisition or corsmeport, $ 50 for a cremation

or disposition authorization and other fees as may be established from time to time

for other reports or documents requested by nongovernmental agencies in order to

investigative a claim atest under a policy of insurance or to determine liability
for the death of the deceased.
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16 P.S. § 125B. The Pennsylvania Supreme Court analyzed this sddtiarstin
Television, Inc. v. Norrfinding that[tlhe RTKL provides the procedure fossiogethose
records that are available for immediate release for a fee pursuant to SB¢tiosvi[A25a
23, 33 (Pa. 2012)The Court further noted that there was no mention of discretion when charging
or collecting these fees; as a result, S@52dh“allows the coroner to charge fees for records
but does not afford the coroner any discretion with regard to releasing 'sudhat82rds.
(emphasis addedylthough the General Assembly updated the Coroner’s Act in 2018, the OOR
has found éhthere was no substantial change to the operative language governing,these releas:
and thereforBlearstcontrols in Coroner’s Act cases. Hailer v. Allegheny Cnty. Medical
ExaminerOOR Dkt. AP 2020117, 2021 PA O.O.R.D. LEXIS 491.

Here, Item 1 of tHequest seeks “all records” of the coroner’s office relating to a specific
decedent, and Item 2 of the Request specifically seeks a toxicology reportndtetBatunty
the unofficial toxicology report and autopsy report can be obtaikvdé&kinyabect charge by
filing on the coroner’s website, and official copies may be had for the fees set at Section 1252-B
of the Coroner’s act. 16 P.S. § 1282-B. Further, the County argues that SectioB t26&titutes
a method of provision conflictingthétRTKL, andhereforethe records cannot be provided
under the RTKL. @5.S. §67.3101.1.While the OOR appreciates that the Cmattgmpting
to provide the records sought in the ordinary course of business, the court’s holding in Hearstis
clear- the RTKL provides the procedure to access records made public by the Coroner’s Act, and
“all official records and papers” which would be archived with the prothonotary must be provided

in response to a RTaquest, upon payment of the relevarit Tdexefore, the County is

1Section 1258 of the Coroner’s Act only establishes a few records as “official records and papers”- autopsy reports,
toxicology reports, inquisition reports, coroner’s reports, and cremation or disposition authorizations. These records

5
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required to provide the records responsive to Items 1 and 2 of the Request in accordance with
fee schedule d®t Section 1282 of the Coroner’s Act.

2. The County has demonstrated that certain records do not exist in the County’s
possession, custody, or control

The County argues that it does not possess any records responsive to Iltems 3 or 4 of t
Request In support of this argument, the County submitted the affidsistao®olicitor
Frenswho attests tiHat:

6. On May 27, 2021, | had a phone conversation with Ms-Jaaksian and the

Coroner of Chester County, Dr. Christina Vandeo], rBharding this

[Rlequest. Dr. VandePol informed me that [the Requester] wasofii€ilNekt

[the decedent].

7. Dr. VandePol informed me that any “communications between [Clounty

employees at the coroner’s office” [] are contained within the Coroner’s electronic

case management system. | determined that there are no communications of any

other type betwelounty employees.

9. | confirmed that neither the [County] nor the Coroner possess death certificates,

but that they can be obtained frohartixg/lvania Department of Health’s Office

of Vital Statistics.

10. Finally, | confirmed with Dr. VandePol that there is no record that exists that
contains the names ofGlbunty employees that exist in this case.

Under the RTKL, werification madmder the penalty of perjuay serve as sufficient
evidentiary suppo8ee Sherry v. Radnor Twp. Sch, B@sA.3d 515, 52@1 (Pa. Commw. Ct.
2011); Moore v. Office of Open Reco882 A.2d 907, 909 (Pa. Commw. Ct. 2010). In the
absence of any evidence th&dhatyhas acted in bad faith, “the averments in [the verificatioh

should be accepted as true.” McGowan v. Pa. Dep’t of Envtl. Prot., 103 A.3d 374, 3883 (Pa.

are expressly githinder the terms of the Coroner’s Act and the Pennsylvania Supreme Court’s holding in Hearst

but other records the coroner may possess are not necessarily subject to production under the Coroner’s Act. Say v.
Lehigh Count@®OR Dkt. AP 2019123, 201PA O.0.R.D. LEXIS 342 (“To the extent tfidequest seeks any other
‘official papers and recdriiere is no precedent for applying SEH&36M8B] to records other than those explicitly
listed in the Coroner's.’Act

2 As referenced later in this IAir&rmination, the coroner also conducted a search of her office’s records while
locating other responsive documents.

6
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Commw. Ct2014) (citin@ffice of the Governor v. Scolféfd\.3d 1095, 1103 (Pa. Commw.
Ct. 2013)).Here, the County has submitted evidence that it contacted the coroner, who conducte
a search of her office’s records and determined that the office is notrespasible for creating or
maintaining death certificates, and that the office did not possess any single record listing e:
County employee who engaged with the responsive decedent’s case. Therefore, the County has
demonstrated tlibitdoes not possess mppords responsive to Items 3 or 4 of the Request
Hodges29 A.3dat1192.

3. Items 5 and 6 of the Request seek records of a noncriminal investigation

The County argues that the communications between the coroner’s office and police
department constituécords related to a noncriminal investigitixiion 708(b)(17) of the
RTKL exempts from disclosure records of an agéakizg to a noncriminal investigation,
including “[i]nvestigative materials, notes, correspondence and refdrt®.S. §
67.708(b)(17)(ii).For this exemption to apply, an agency must demonstaatydteabhatic or
searching inquiry, a detailed examination, or an officiawpsolbenducted regarding a
noncriminal matteSee Pa. Dep 't of Health v. Office of Open Records 4 A.3d 803, 8141 (Pa.
Commw. Ct. 2010)Further, the inquiry, examination, or probe meoshdected as part of an
agencis official dutiésld. at 814see also Johnson v. Pa. Convention Ctr.48uAh3d 920
(Pa. Commw. Ct. 2012An official probe only applies to noncriminal investigations conducted
by agencies acting within their legislatively granfediiiagtand investigative pow®us.
Dep't of Pub. Welf. v. Chawa@4 A.3d 257 (Pa. Commw. Ct. 2013 hold otherwiseould
“craft a gaping exemption under which any governmental infatinasting could be shielded

from disclosureld. at 259.
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In support of this argument, the County submitted the verification of Coroner Christin:
VandePol, M.D., who attests that:

1.1am the Coroner of Chester County. My office employs investigators who utilize
a case management system to gather information relative to any death falling within
the jurisdiction of the Chester County Coroner’s Office. The death of Ian Walbert

is béng investigated and has been investigated by my investigating officers, staff
and consultants and constitutes -arinbnal investigation exempt from
disclosure under the Right to Know Law.

The County also submitted the verificathmsisfant SolicitFrens, who attests that:

15. The records | obtained from the Coroner included (1) email communications
between the Coroner’s office and the North Coventry police department regarding

the investigation of lan Walbert’s death, (2) email communications between

Coroner employees regarding the investigation of lan Walbert’s death and the

resulting autopsy, and (3) communications contained within the Coroner’s

electronic case management system regarding the investigation of Ian Walbert’s

death and the resutiautopsy. Some or all of these records also contain
information about lan Walbert’s medical history and status.

16. I determined that the records obtained from the Coroner’s office on or about
July 2 contained information that is exempted under thpuRSiléint to
708(b)(5) as personal, identifiable medical information, (b)(10) as predecisional,
deliberative communications, and (b)(17) as records of a noncriminal investigation.
As noted abovender the RTKL, an affidavit may serve as sufficientiavydeupport

to withhold responsive reco8de Sherr20 A.3dat520-21; Moore 992 A.2cat909. Section

1218 of the CororisrAct provides that:
(a) Duty. The coroner having a view of the body shall investigate the facts and
circumstances concegymaideath that appears to have happened within the county,
notwithstanding where the cause of the death may have occurred, for the purpose

of determining whether or not an autopsy or inquest should béd.cdhducted

(b) Purpose. The purpose ofnmestigation under subsection (a) shall be to
determine:

(1) The cause and manner of the death.

3 The coroner’s deputized employees share the same powers and duties as the coroner. 16 P.S. § 121-B.

8
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(2) Whether or not there is sufficient reason for the coroner to believe that the death
may have resulted from a criminal act or criminal neglect obthpetian the
deceased.
16 P.S. § 128-B. Furthermore, where additional investigation is necessary, Section 1219 of the

Act provides that:

(a) Autopsy. If, after investigation, the coroner is unable to determine the cause and
manner of death, the cerazhall perform or order an autopsy on the body.

(b) Inquest. If the coroner is unable to determine the cause and manner of death

following an autopsy, the coroner may conduct an inquest upon a view of the body

as provided by law. At the inquest, thecoduty shall be to:

(1) Ascertain the cause of death.

(2) Determine whether an individual other than the deceased was criminally

responsible by act or neglect and the identity of the individual who may be

responsible.

(3) Examine furthervidence and witnesses regarding the cause of death.
16 P.S. § 129-B. Here, the coroner attests that she and her deputized employees have exchange
communications internally and with the police in furtherance of this statutory mandate to ascert
the ause of death and determine whether another individual is responsiblatfor the de
Furthermore, the coroner attests that her investigation is ongoing. Therefore, the County h
demonstrated that the communications within the office and withcthvesfitilteerecords

related to a noncriminal investigation authorized by the Coroners Act, and Items 5 and 6 of tt

Request must be denied.

CONCLUSION
For the foregoing reasdheRequester’s appeal is granted in partanddenied in part
and the County is required to produdelalkoroner’s official records and papers, subject to

payment of applicable fees, within thirty HaigsFinal Determination is binding on all parties.



Lancaster County Prothonotary E-Filed - 15 Jul 2024 03:47:28 PM
Case Number: CI-24-00035

Withinthirtydays of the mailing date of this Bialrmination, apparty may appeal to the
ChesteC€ounty Court of Common Ple@S P.S. § 67.13a). All parties must be served with

notice of the appeal. The OOR also shall be served notice and have an opportunity to respo
according to court rdsger Section 1303 of the RTHbwever, as the quasilicial tribunal
adjudicating this matter, the OOR is not a proper party to any appeal and should not be named
a party. This Final Determination shall be placed on the OOR website at:

http://openrecords.pa.gov

FINAL DE TERMINATION ISSUED AND MAILED: August5, 2021

Is/Jordan C. Davis

Jordan C. DaviEsq.
Appeals Officer

Sent to: James Walbeftiaemai);
Faith MattosBaldinj Esq. (via email)

4 See Padgett v. Pa. State Pol8eA.3d 644, 648 n.5 (Pa. Commw. Ct. 2013).
10
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STACEY MORGAN,
Requester

V.

CHESTER COUNTY,
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-~

pennsylvania

OFFICE OF OPEN RECORDS
FINAL DETERMINATION

Docket No.: AP 2023-1105

FACTUAL BACKGROUND

On March 27, 2023, Stacey Morgan (“Requester”) submitted a request (“Request”) to

Chester County (“County”)! pursuant to the Right-to-Know Law (“RTKL”), 65 P.S. §§ 67.101 et

seq., seeking “[a]ny [and] all paperwork available and related to Theodore S. Morgan for the

timeframe of 2/1/2023 thru 3/1/2023. T.S. Morgan died on 2/9/2023.”

On May 3, 2023, after extending its time to respond by thirty days, see 65 P.S. §

67.902(b)(2), the County denied the Request, asserting that the sole responsive record, the

Coroner’s Comprehensive Report (“Report™), is exempt from public access because it relates to a

noncriminal investigation. 65 P.S. § 67.708(b)(17).

! The Request was originally submitted to the County Coroner’s Office, which then forwarded it to the Open Records

Officer for the County.
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On May 17, 2023, the Requester appealed to the Office of Open Records (“OOR”),
challenging the denial and stating grounds for disclosure.”? The OOR invited both parties to
supplement the record and directed the County to notify any third parties of their ability to
participate in this appeal. 65 P.S. § 67.1101(c).

On May 26, 2023, the County submitted a position statement reiterating its grounds for
denial. The County further asserts that the Requester is attempting to modify the Request on
appeal. In support of its arguments, the County submitted the attestations of Lauren Remaley
(“Remaley Attestation”), the County’s Open Records Officer, and Sophia Garcia-Jackson
(“Garcia-Jackson Attestation”), the County’s Coroner.

Om May 27, 2023, the Requester made several submissions, including providing a copy of
the Death Certificate for Theodore S. Morgan (“Mr. Morgan™) and submitting a copy of a police
incident report relating to his death.?

LEGAL ANALYSIS

The County is a local agency subject to the RTKL. 65 P.S. § 67.302. Records in the
possession of a local agency are presumed to be public, unless exempt under the RTKL or other
law or protected by a privilege, judicial order or decree. See 65 P.S. § 67.305. As an agency
subject to the RTKL, the County is required to demonstrate, “by a preponderance of the evidence,”
that records are exempt from public access. 65 P.S. § 67.708(a)(1). Preponderance of the evidence

has been defined as “such proof as leads the fact-finder...to find that the existence of a contested

2 The Requester granted the OOR a thirty-day extension to issue a final determination. See 65 P.S. § 67.1101(b)(1)
(“Unless the requester agrees otherwise, the appeals officer shall make a final determination which shall be mailed to
the requester and the agency within 30 days of receipt of the appeal filed under subsection (a).”).

3 The Requester’s submissions were received after the record closed; however, to develop the record, the submissions
were considered. See 65 P.S. § 67.1102(b)(3) (stating that “the appeals officer shall rule on procedural matters on the
basis of justice, fairness and the expeditious resolution of the dispute™).
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fact is more probable than its nonexistence.” Pa. State Troopers Ass’n v. Scolforo, 18 A.3d 435,
439 (Pa. Commw. Ct. 2011) (quoting Pa. Dep’t of Transp. v. Agric. Lands Condemnation
Approval Bd., 5 A.3d 821, 827 (Pa. Commw. Ct. 2010)).

1. The Requester did not attempt to modify the Request on appeal, and the County’s
interpretation of the Request is too narrow

As a preliminary matter, the County claims that the Requester altered the Request on
appeal. Neither the requester nor the OOR is permitted to alter a request on appeal. See,
e.g., Madison v. Pa. Bd. of Prob. & Parole, 212 A.3d 560, 564 (Pa. Commw. Ct. 2019); McKelvey
v. Office of Attorney Gen., 172 A.3d 122, 125 (Pa. Commw. Ct. 2017) (“Once a RTKL request is
submitted, the requester may not expand or modify the request on appeal”) (citations omitted); see
also Pa. State Police v. Office of Open Records, 995 A.2d 515 (Pa. Commw. Ct. 2010); Staley v.
Pittsburgh Water & Sewer Auth., OOR Dkt. AP 2010-0275, 2010 PA O.O.R.D. LEXIS 256
(stating that “a requester may not modify the original request as the denial, if any, is premised
upon the original request as written”).

Here, the Request sought “[a]ny [and] all paperwork available and related to Theodore S.
Morgan for the timeframe of 2/1/2023 thru 3/1/2023....” On appeal, the Requester states, in part,
that “[nJumerous emails and phone calls were exchanged throughout the 2 weeks the coroner was
in control of [the Requester’s] father’s remains. Threats of eminent cremation and his body being
declared ‘unclaimed’ were issued. Records exist somewhere about all of this[.]”

The County contends that on appeal, “the Requester is modifying her [R]equest to now
include records of communications (emails and records of phone calls).” However, the OOR
views the Requester’s statement on appeal as a simple reiteration of her original Request, which
sought “[a]ny [and] all paperwork™ related to the Requester’s father, which would include emails

and records of phone calls. The OOR has consistently held that an agency may interpret the
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meaning of a request for records, but that interpretation must be reasonable. See Spatz v. City of
Reading, OOR Dkt. AP 2013-0867, 2013 PA O.0.R.D. LEXIS 513; Mezzacappa v. Northampton
Cnty. Dist. Atty’s Off., OOR Dkt. AP 2022-2584, 2023 PA O.O.R.D. LEXIS 80. The OOR
determines the reasonableness of the agency’s interpretation from the text and context of the
request alone. See McKelvey, 172 A.3d 122. As such, based on the plain reading of the Request,
the OOR finds that the Requester did not attempt to modify the Request on appeal and that the

County’s interpretation of the Request as not including communications was too narrow.

2. Responsive records relate to a noncriminal investigation, but the Report is
accessible for a fee under the Coroner’s Act

The County argues that the Report and any related communications are exempt from
disclosure because they relate to a noncriminal investigation. Section 708(b)(17) of the RTKL
exempts from disclosure records of an agency “relating to a noncriminal investigation,” including
“[i]nvestigative materials, notes, correspondence and reports” and “[a] record that, if disclosed,
would...[r]eveal the institution, progress or result of an agency investigation.” 65 P.S. §§
67.708(b)(17)(ii), (vi)(A). In order for this exemption to apply, an agency must demonstrate that
“a systematic or searching inquiry, a detailed examination, or an official probe” was conducted
regarding a noncriminal matter. See Pa. Dep’t of Health v. Office of Open Records, 4 A.3d 803,
810-11 (Pa. Commw. Ct. 2010). Further, the inquiry, examination, or probe must be “conducted
as part of an agency’s official duties.” Id. at 8§14; see also Johnson v. Pa. Convention Ctr. Auth.,
49 A.3d 920 (Pa. Commw. Ct. 2012). An official probe only applies to noncriminal investigations
conducted by agencies acting within their legislatively granted fact-finding and investigative
powers. Pa. Dep’t of Pub. Welfare v. Chawaga, 91 A.3d 257 (Pa. Commw. Ct. 2014).

Section 1218 of the Coroner’s Act (“Act”) provides as follows:
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a) Duty. The coroner having a view of the body shall investigate the facts and
circumstances concerning a death that appears to have happened within the
county, notwithstanding where the cause of the death may have occurred, for
the purpose of determining whether or not an autopsy or inquest should be
conducted....

b) Purpose. The purpose of an investigation under subsection (a) shall be to
determine:

(1) The cause and manner of the death.
(2) Whether or not there is sufficient reason for the coroner to believe that
the death may have resulted from a criminal act or criminal neglect of a
person other than the deceased.
16 P.S. § 1218-B.
Furthermore, where additional investigation is necessary, Section 1219 of the Act provides

that:

(a) Autopsy. If, after investigation, the coroner is unable to determine the cause
and manner of death, the coroner shall perform or order an autopsy on the body.

(b) Inquest. If the coroner is unable to determine the cause and manner of death
following an autopsy, the coroner may conduct an inquest upon a view of the body
as provided by law. At the inquest, the coroner’s duty shall be to:
(1) Ascertain the cause of death.
(2) Determine whether an individual other than the deceased was criminally
responsible by act or neglect and the identity of the individual who may be
responsible.
(3) Examine further evidence and witnesses regarding the cause of death.
16 P.S. § 1219-B. The OOR has found that this statutory authority grants coroners the ability to
conduct noncriminal investigations. See Walbert v. Chester County, OOR Dkt. AP 2021-1308,
2021 PA O.O.R.D. LEXIS 1367 (finding that “communications within the office and with the

police constitute records related to a noncriminal investigation authorized by the ... Act”).
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Here, the County asserts that the Report and any responsive communications are exempt
because they relate to a noncriminal investigation. In support, the Remaley Attestation states, in
part, as follows:

8. It was communicated to me by the Coroner’s Office that after a search for
responsive records was conducted, the only responsive record that was located
was the Coroner’s Comprehensive Report and that the Coroner’s Office did not
have an examination report (autopsy/external/partial), toxicology report, or
photographs.

9. The Coroner’s Comprehensive Report is [a] report generated from the
Coroner’s Office case management system. It contains all the demographics
collected regarding the decedent, next of kin contact information, law
enforcement or hospital reporting party information, medical and social history,
medications, medical providers, location of death, date of death, time of death,
cause and manner of death, and a narrative written by an investigator describing
the case from start to finish.

10. The Coroner’s Office is statutorily authorized to conduct investigation[s] into
deaths that occur in Chester County in order to determine the cause and manner
of death. The Coroner’s Office is empowered to investigate the facts and
circumstances concerning a death that appears to have happened within the
County, for the purpose of determining whether or not an autopsy or inquest
should be conducted in certain cases.

11. The Coroner’s Comprehensive Report is a report that is generated pursuant to
an investigation conducted by the Coroner’s Office and contains information
that was gathered as a result of that investigation.

12. The Coroner’s Comprehensive Report is not an autopsy report nor is it a type
of record that is deemed a public record under the Coroner’s Act.

13. After conducting a good faith search of the Agency’s files and inquiring with
relevant [County] personnel, I identified all records within the [County’s]
possession, custody or control that are responsive to the request.

Additionally, the Garcia-Jackson Attestation states, in part, as follows:

1. I serve as the Coroner for the Chester County Coroner’s Office (“Coroner’s
Office”). As the Coroner, I, pursuant to Coroner Statutes and Law, oversee the
Coroner’s Office to investigate the facts and circumstances surrounding the
death to determine if an autopsy is needed and order an autopsy to be conducted
by a board certified forensic pathologist to determine cause and manner of



Lancaster County Prothonotary E-Filed - 15 Jul 2024 03:47:28 PM
Case Number: CI-24-00035

death, make positive identification, notify next of kin, conduct an inquest,
approve organ donations, and Section 1213-B Removal of Bodies to the
Morgue “when the body of a deceased person is unidentified or unclaimed by a
proper person found within the county, the body shall be removed to the county
morgue or, in a county of the third through eighth class, to a facility serving in
lieu of the county morgue.”

4. 1 conducted a search for records in possession of the Coroner’s Office.

5. The only record that I located that is responsive to the [R]equest is the Coroner’s
Comprehensive Report that was generated pursuant to an official investigation
into the death of Theodore S. Morgan. The Coroner’s Office does not possess
an examination report (autopsy/external/partial), toxicology report, or
photographs for this case.

6. The Coroner’s Comprehensive Report is a report generated from the Coroner’s
Office case management system. It contains all the demographics collected
regarding the decedent on case in take [sic], next of kin contact information,
law enforcement/EMS or hospital reporting party information, medical and
social history, medications, medical providers, location of death, date of death,
time of death, cause and manner of death, and Coroner’s Investigators written
narrative documentation.

7. The Coroner’s Comprehensive Report is a report that is generated pursuant to
a death investigation conducted by the Coroner’s Office and contains
information that was gathered as a result of that investigation.

8. If the Record was disclosed, it would reveal the Coroner’s Office progress or
result of its investigation.

Under the RTKL, an attestation is generally competent evidence to sustain an agency’s burden of
proof. See Sherry v. Radnor Twp. Sch. Dist., 20 A.3d 515, 520-21 (Pa. Commw. Ct. 2011); Moore
v. Office of Open Records, 992 A.2d 907, 909 (Pa. Commw. Ct. 2010). In the absence of any
competent evidence that the County acted in bad faith, “the averments in [the attestations] should
be accepted as true.” McGowan v. Pa. Dep’t of Envtl. Prot., 103 A.3d 374, 382-83 (Pa. Commw.
Ct. 2014) (citing Office of the Governor v. Scolforo, 65 A.3d 1095, 1103 (Pa. Commw. Ct. 2013)).

In this instance, the Coroner attests that the Report was prepared in furtherance of the

statutory mandate under the Act to ascertain the cause of death of Mr. Morgan and contains
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information that was gathered as a result of that investigation. Notwithstanding the investigative
nature of the Report, the County does not address its accessibility under Section 1252-B of the
Act, which states:

The coroner shall charge and collect a fee of $ 500 for an autopsy report, $ 100 for

a toxicology report, $ 100 for an inquisition or coroner’s report, $ 50 for a cremation

or disposition authorization and other fees as may be established from time to time

for other reports or documents requested by nongovernmental agencies in order to

investigative a claim asserted under a policy of insurance or to determine liability

for the death of the deceased.
16 P.S. § 1252-B (emphasis added). The Pennsylvania Supreme Court analyzed this section under
the prior Act in Hearst Television, Inc. v. Norris, finding that “[the RTKL provides the procedure
for accessing those records that are available for immediate release for a fee pursuant to Section
[1252-B].” 54 A.3d 23, 33 (Pa. 2012). The Court further noted that there was no mention of
discretion when charging or collecting these fees; as a result, Section 1252-B “allows the coroner
to charge fees for records but does not afford the coroner any discretion with regard to releasing
such records.” 1Id. at 32 (emphasis added). Although the General Assembly updated the Act in
2018%, the OOR has found that there was no substantial change to the operative language governing
these releases, and therefore, Hearst controls in Act cases. Keel v. Dauphin County, OOR Dkt.
No. AP 2022-2385, 2022 PA O.0.R.D. LEXIS 2535; Ciavaglia v. Bucks County, OOR Dkt. AP
2020-0761, 2020 PA O.O.R.D. LEXIS 1528; Bowen v. Indiana County, OOR Dkt. AP 2019-2064,

2019 PA O.O.R.D. LEXIS 2068.

4 Prior to 2018, the Act stated that:

The coroner may charge and collect a fee of up to one hundred dollars ($ 100) for each autopsy
report, up to fifty dollars ($ 50) for each toxicology report, up to fifty dollars ($ 50) for each
inquisition or coroner’s report and such other fees as may be established from time to time for other
reports and documents requested by nongovernmental agencies...

16 P.S. § 1236(c).
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Recently, in Allegheny County v. Hailer, No. 1469 C.D. 2021 (Pa. Commw. Ct. 2023), the
Commonwealth Court found that Section 1252-B of the Act “is, essentially, a fee schedule that
establishes the costs to be collected for coroner reports.” Upon its review of the plain text of
Section 1252-B and the legislative history thereof, the Court concluded that the Section “does not
limit the receipt of coroner records to nongovernmental agencies seeking records for the purpose
of investigating insurance claims or determining liability for the death of a decedent.” As a result,
the Court ordered production of the autopsy and toxicology records in that case upon payment of
the fees set forth in Section 1252-B of the Act.

Consistent with the above, the responsive Report, as a coroner’s report, is thus available
through the RTKL for the fees set forth in Section 1252-B of the Act. See Keel v. Dauphin Cnty.,
OOR Dkt. AP 2022-2385, 2022 PA O.0O.R.D. LEXIS 2535.

With respect to any responsive communications related to Mr. Morgan other than the
Report, the County states that “[aJny communication records that do exist would have been created
pursuant to the statutorily authorized investigation of Mr. Morgan’s death. They are therefore part
of the noncriminal investigation and exempt from public disclosure.” On appeal, the Requester
acknowledges that various correspondence was exchanged during the time period in which the
Coroner “was in control of [Mr. Morgan’s] remains.” Moreover, the Requester does not challenge
the presence of a noncriminal investigation in this instance. See Pa. Game Comm’n v. Fennell,
149 A.3d 101 (Pa. Commw. Ct. 2016) (holding that the OOR must consider uncontradicted
statements in the appeal filing when construing exemptions); see also Office of the Governor v.
Davis, 122 A.3d 1185, 1192 (Pa. Commw. Ct. 2015) (en banc) (holding that an affidavit may be
unnecessary when an exemption is clear from the face of the record). Therefore, under the

circumstances of this case, the County has met its burden of proving that any other responsive
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records related to Mr. Morgan would be exempt from disclosure under Section 708(b)(17). 65
P.S. § 67.708(a); see also Campbell v. Pa. Interscholastic Athletic Ass’n, 268 A.3d 502 (Pa.
Commw. Ct. 2021) (noting that an agency need only meet its burden by a preponderance of the
evidence, the lowest evidentiary standard, which is tantamount to a “more likely than not”
inquiry), appeal partially granted, 280 A.3d 870 (Pa. 2022). Unlike the Report, the
communications are not available for a fee under the Act.
CONCLUSION

For the foregoing reasons, the appeal is granted in part and denied in part, and the
County is required produce a copy of the Report under 16 P.S. § 1252-B, upon receipt of the fees
as set forth in that Section. This Final Determination is binding on all parties. Within thirty days
of the mailing date of this Final Determination, any party may appeal to the Chester County Court
of Common Pleas. 65 P.S. § 67.1302(a). All parties must be served with notice of the appeal.
The OOR also shall be served notice and have an opportunity to respond as per Section 1303 of
the RTKL. 65 P.S. § 67.1303. However, as the quasi-judicial tribunal adjudicating this matter,
the OOR is not a proper party to any appeal and should not be named as a party.> This Final

Determination shall be placed on the OOR website at: http://openrecords.pa.gov.

FINAL DETERMINATION ISSUED AND MAILED: July 17, 2023

/s/ Magdalene C. Zeppos-Brown
MAGDALENE C. ZEPPOS-BROWN, ESQ.
DEPUTY CHIEF COUNSEL

Sent via OOR e-file portal to: Stacey Morgan; Lauren Remaley, AORO; and Colleen Frens, Esq.

S Padgett v. Pa. State Police, 73 A.3d 644, 648 n.5 (Pa. Commw. Ct. 2013).

10
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pennsylvania

OFFICE OF OPEN RECORDS
FINAL DETERMINATION

IN THE MATTER OF

JACK PANYARD AND
LANCASTERONLINE - LNP,
Requester

V. : Docket No: AP 2023-2662

LANCASTER COUNTY,
Respondent

FACTUAL BACKGROUND
On October 23, 2023, Jack Panyard and LancasterOnline - LNP (collectively “Requester”)
submitted a request (“Request”) to Lancaster County (“County”) pursuant to the Right-to-Know
Law (“RTKL”), 65 P.S. §§ 67.101 et seq., seeking:

[T]he name of the 3-year-old who died of a gunshot wound to the head at 8:07 pm
[on] [October] 20, 2023 at [address omitted] from the [CJounty [C]oroner’s office.

On October 30, 2023, the County denied the Request, arguing that the Request was not
sufficiently specific, 65 P.S. § 67.703, would identify the name of a minor, 65 P.S. § 67.708(b)(30),
sought records relating to a criminal investigation, 65 P.S. § 67.708(b)(16)(ii), and sought records

relating to a noncriminal investigation, 65 P.S. § 67.708(b)(17).
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On November 3, 2023, the Requester appealed to the Office of Open Records (“OOR”),
challenging the denial and stating grounds for disclosure. Specifically, the Requester argues that
the name, cause and manner of death are subject to release without consideration of age. The
Requester further argues that the County is acting in bad faith. The OOR invited both parties to
supplement the record and directed the County to notify any third parties of their ability to
participate in this appeal. 65 P.S. § 67.1101(c).

On November 16, 2023, the County submitted a position statement, reiterating its claims.
Additionally, the County argues the Request does not identify records, but instead, asks a question
requiring an answer and responsive records do not exist. In further support of its position, the
County submitted an attestation made subject to the penalties of 28 U.S.C. § 1756, authored by
Stephen Diamantoni, M.D. (“Diamantoni Attestation”), the County Coroner. At the request of the
OOR, a second attestation that was also made subject to the penalties of 28 U.S.C. § 1756, and
authored by Stephen Diamantoni, M.D. (“Diamantoni Supplemental Attestation”), was submitted
on November 29, 2023.

LEGAL ANALYSIS

The County is a local agency subject to the RTKL. 65 P.S. § 67.302. Records in the
possession of a local agency are presumed to be public, unless exempt under the RTKL or other
law or protected by a privilege, judicial order or decree. See 65 P.S. § 67.305. As an agency
subject to the RTKL, the County is required to demonstrate, “by a preponderance of the evidence,”
that records are exempt from public access. 65 P.S. § 67.708(a)(1). Preponderance of the evidence
has been defined as “such proof as leads the fact-finder ... to find that the existence of a contested
fact is more probable than its nonexistence.” Pa. State Troopers Ass’n v. Scolforo, 18 A.3d 435,

439 (Pa. Commw. Ct. 2011) (quoting Pa. Dep’t of Transp. v. Agric. Lands Condemnation
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Approval Bd., 5 A.3d 821, 827 (Pa. Commw. Ct. 2010)). Likewise, “[t]he burden of proving a
record does not exist ... is placed on the agency responding to the right-to-know request.” Hodges
v. Pa. Dep’t of Health, 29 A.3d 1190, 1192 (Pa. Commw. Ct. 2011).

1. The Request is a request for records under the RTKL

The County initially and unreasonably argues that the Request seeks an answer to a
question rather than records. In order to comply with the requirements of Section 703 of the
RTKL, a request must seek records, rather than answers to questions. 65 P.S. § 67.703; see also
Walker v. Pa. Ins. Dep’t, No. 1485 C.D. 2011, 2012 Pa. Commw. Unpub. LEXIS 425 at *16 (Pa.
Commw. Ct. 2012) (“The RTKL is not a forum for the public to demand answers to specifically
posed questions to either a Commonwealth or local agency. In fact, there is no provision in the
RTKL that requires an agency to respond to questions posed in a request”); Gingrich v. Pa. Game
Comm’n, No. 1254 C.D. 2011, 2012 Pa. Commw. Unpub. LEXIS 38 at *14 (Pa. Commw. Ct.
2012) (noting that the portion of a request “set forth as a question” did not “trigger a response”).
The RTKL defines a “record” as “[i]nformation, regardless of physical form or characteristics, that
documents a transaction or activity of an agency and that is created, received or retained pursuant
to law or in connection with a transaction, business or activity of the agency.” 65 P.S. § 67.102.

In Gingrich, supra, the Commonwealth Court held, among other things, that requests for
specific pieces of information constitute requests for records under the RTKL. Id. at *13. (“[H]ow
[can] any request that seeks information ... not [be] one that seeks records[?]”). Here, the Request
seeks the “name” of a minor who died on a specific date. The OOR has previously found that a
request for the name or identity of an individual is a request for a record under the RTKL. See
Bartholomew v. West Manchester Twp., OOR Dkt. AP 2020-0777,2020 PA O.0.R.D. LEXIS 975

(finding that a request seeking the name of the individual that has procurement authority seeks a
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record under the RTKL); Eiland v. Dauphin County, OOR Dkt. AP 2020-0293,2020 PA O.O.R.D.
LEXIS 718 (finding that a request seeking the names of officers who signed out or observed the
return of an inmate to implicitly seek a record showing the information sought); Melchiondo v. Pa.
Game Comm’n, OOR Dkt. AP 2016-2081,2017 PA O.0.R.D. LEXIS 90 (finding a request seeking
the names and addresses of property owners who have a license to hunt on their own properties is
a request for records). Accordingly, the request for the name of an individual clearly seeks
“information” and therefore, constitutes a valid request for a record under the RTKL.

2. The County has not demonstrated that a responsive record does not exist
in its possession, custody or control

The County argues that a responsive record sought by the Request, i.e. the name of the
minor, did not exist at the time of the Request. In response to a request for records, “an agency
shall make a good faith effort to determine if ... the agency has possession, custody or control of
the record[.]” 65 P.S. § 67.901. While the RTKL does not define the term “good faith effort,” in
Uniontown Newspapers, Inc. v. Pa. Dep’t of Corr., the Commonwealth Court stated:

As part of a good faith search, the open records officer has a duty to advise all

custodians of potentially responsive records about the request, and to obtain all

potentially responsive records from those in possession... When records are not in

an agency’s physical possession, an open records officer has a duty to contact

agents within its control, including third-party contractors ... After obtaining

potentially responsive records, an agency has the duty to review the records and

assess their public nature under ... the RTKL.
185A.3d 1161, 1171-72 (Pa. Commw. Ct. 2018) (citations omitted), aff’d, 243 A.3d 19 (Pa. 2020).
An agency must show, through detailed evidence submitted in good faith from individuals with
knowledge of the agency’s records, that it has conducted a search reasonably calculated to uncover
all relevant documents. See Burr v. Pa. Dep’t of Health, OOR Dkt. AP 2021-0747, 2021 PA
0.0.R.D. LEXIS 750; see also Mollick v. Twp. of Worcester, 32 A.3d 859, 875 (Pa. Commw. Ct.

2011).
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In support of its position, the Diamantoni Attestation indicates, in relevant part, the
following:

2. In my capacity as the Coroner, I am familiar with the County’s past and current
practices regarding the release of documents in response to [RTKL] [r]equests such
as the one at issue in this matter.

3. In my capacity as the Coroner, I am aware of the various types of investigations
and reports completed by the [County] Coroner’s Office [(“Office”)], as well as the
Office’s record retention policies.

4. The Coroner’s Office is tasked with providing medical examinations and other
investigations into the cause of death of an individual and then preparing reports on
those examinations and investigations.

10. Since February 2022, the [County] Coroner’s office policy on providing
autopsy reports has been to provide autopsy reports to next of kin, or authorized
representatives of next of kin, insurance companies and law enforcement agencies.

11. The [County] Coroner’s Office conducted an investigation into the cause of

death of a three-year old minor child[,] which occurred on approximately October
20, 2023.

13. Based upon the [R]equest provided, I was unable to determine what report, and
therefore, what fee was to be assessed.

14. At the time of the October 23, 2023 [R]equest, the [County] [Office’s]
investigation in to the cause of death of this minor had not yet been completed and

there were no responsive records to the [R]equest.

In further support of the County’s, the Diamantoni Supplemental Attestation indicates the

following:

15. At the time of the October 23, 2023 [R]equest, the [County] [Office] did not
have any records that contained the requested information.

Under the RTKL, an affidavit or statement made under penalty of perjury may serve as

sufficient evidentiary support. See Sherry v. Radnor Twp. Sch. Dist., 20 A.3d 515, 520-21 (Pa.
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Commw. Ct. 2011); Moore v. Off. of Open Records, 992 A.2d 907, 909 (Pa. Commw. Ct. 2010).
However, the OOR is not required to accept statements made in an affidavit or an attestation as
the truth when there are countervailing factors to consider; indeed, “experienced OOR appeals
officers” necessarily possess the “competency to assess the adequacy and probity of an agency
affiant's characterization of the record or the credibility of its effects assessment.” ACLU of Pa. v.
Pa. State Police, 232 A.3d 654 (Pa. 2020).

The Diamantoni Supplemental Attestation states that the Coroner’s Office “did not have
any records that contained the requested information” at the time of the Request. However, there
are multiple reasons to question the credibility of this statement. First, the County has
unreasonably argued that the Request asks a question, thus calling into question its interpretation
of the Request. See, e.g., Mack v. Dep’t of Corr., No. 699 C.D. 2022, 2023 Pa. Commw. Unpub.
LEXIS 393 (Pa. Commw. Ct. 2023). The Diamantoni Attestation appears to set forth an
interpretation that the Request was seeking a formal report, as opposed to any record containing
the information. Although the Diamantoni Supplemental Attestation states that the Coroner’s
Office did not have “any records,” there is reason to believe that the County is treating “record” as
synonymous with a “report” based upon the Diamantoni Attestation. Finally, upon view of a body,
a coroner is required to “investigate the facts and circumstances concerning a death” that “occur|s]
as a result of violence or trauma,” 16 P.S. § 1218-B, and is specifically required to investigate the
unexplained deaths of children not more than three (3) years old, 16 P.S. § 1220-B. It strains
credulity to believe that the Coroner’s Office did not possess the name of the decedent, under these
circumstances, prior to the submission of the Request. Notably, there is nothing in the record

indicating that the decedent was unidentified during this timeframe. For these reasons, the
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evidence submitted by the County does not prove that no responsive records existed at the time of
the Request.!

Finally, the OOR would be remiss if it did not acknowledge the tragic and heartbreaking
nature of this situation. However, as sad as this case is, the Legislature considered situations like
this into when it declared that certain coroner records are public and are to be released. The name
of the decedent is one such piece of information. Because the RTKL is clear that the name of a
deceased individual is public, without consideration to the type of record the information may be
contained within, 65 P.S. § 67.708(b)(20), the County is directed to provide the requested name.>

3. The OOR declines to make a finding of bad faith

The Requester presents a claim concerning the County’s actions in regard to the instant
Request and appeal, as well as general concerns about the denial of what the Requester feels is a
public record. While the OOR may make findings of bad faith, only the courts have the authority
to impose sanctions on agencies. See generally 65 P.S. § 67.1304(a). Under the RTKL, a finding
of bad faith is appropriate where an agency refuses to comply with its statutory duties under the
RTKL. Uniontown Newspapers, Inc. v. Pa. Dep’t of Corr., 243 A.3d 19, 28-29 (Pa. 2020);
California Univ. of Pa. v. Bradshaw, 210 A.3d 1134 (Pa. Commw. Unpub. 2021) appeal denied
2019 PA LEXIS (Pa. 2019); Office of the Dist. Atty. of Phila. v. Bagwell, 155 A.3d 1119 (Pa.
Commw. Ct. 2017).

In the instant matter, we respectfully decline to make a finding of bad faith. This is not to

say that we are finding that the County has acted in good faith; instead, we defer to the judgment

! Notwithstanding the above, we note the County had the option to simply provide the information at any time during
the appeal.

2 To the extent that the County argues that the name of a deceased minor is exempt under 65 P.S. § 67.708(b)(30), we
note that such an interpretation is inconsistent with the Coroner’s Act, which mandates disclosure of coroner records
without consideration of the decedent’s age.
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of a reviewing court in this instance to determine whether the facts before us, or after further
development of the record, warrant a finding of bad faith. We note that the County engaged in a
timely response to the Request, provided a detailed final response and fully participated on appeal,
and a finding of bad faith is typically reserved only for an egregious or blatant violation of the
RTKL.
CONCLUSION

For the foregoing reasons, the appeal is granted, and the County is required to provide the
requested information within thirty days. This Final Determination is binding on all parties.
Within thirty days of the mailing date of this Final Determination, any party may appeal to the
Lancaster County Court of Common Pleas. 65 P.S. § 67.1302(a). All parties must be served with
notice of the appeal. The OOR also shall be served notice and have an opportunity to respond as
per Section 1303 of the RTKL; however, as the quasi-judicial tribunal adjudicating this matter, the
OOR is not a proper party to any appeal and should not be named as a party.® 65 P.S. § 67.1303.
All documents or communications following the issuance of this Final Determination shall be sent

to oor-postfd@pa.gov. This Final Determination shall be placed on the OOR website at:

http://openrecords.pa.gov.

FINAL DETERMINATION ISSUED AND MAILED: December 4, 2023

/s/ Bandy L. Jarosz

BANDY L. JAROSZ, ESQ.
APPEALS OFFICER

Sent to:  Jack Panyard (via portal only)
Jacquelyn E. Pfursich, Esq. (via portal only)
Tammy Bender (via portal only)

3 Padgett v. Pa. State Police, 73 A.3d 644, 648 n.5 (Pa. Commw. Ct. 2013).
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pennsylvania

OFFICE OF OPEN RECORDS
FINAL DETERMINATION

IN THE MATTER OF

JACK PANYARD AND
LANCASTERONLINE - LNP,
Requester

V. : Docket No: AP 2024-0181

LANCASTER COUNTY,
Respondent

FACTUAL BACKGROUND

On December 27, 2023, Jack Panyard and LancasterOnline - LNP (collectively
“Requester”) submitted a request (“Request”) to Lancaster County (“County”) pursuant to the
Right-to-Know Law (“RTKL”), 65 P.S. §§ 67.101 ef seq., seeking:

[TThe name of the 11-year-old girl who died in a car crash on the 6000 block of Old

Philadelphia Pike in Salisbury Township at 10:42 p.m., Dec[ember] 24, 2023 from

the Lancaster County Coroner’s Office.

On January 10, 2024, following a thirty-day extension during which to respond, 65 P.S. §
67.902(b), the County denied the Request, arguing that the requested records are exempt from

public access because they would identify the name of a minor, 65 P.S. § 67.708(b)(30), and are

related to a noncriminal investigation, 65 P.S. § 67.708(b)(17). The County also stated that to the
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extent the Request seeks the disclosure of information and not records, the Request is moot because
the requested information is already publicly available.!

On January 16, 2024, the Requester appealed to the Office of Open Records (“OOR”),
challenging the denial and stating grounds for disclosure. Specifically, the Requester argues that
the name, cause and manner of death are subject to release without consideration of age. The
Requester also argues that the County is acting in bad faith. The OOR invited both parties to
supplement the record and directed the County to notify any third parties of their ability to
participate in this appeal. 65 P.S. § 67.1101(c¢).

On January 26, 2024, the County submitted a position statement, reiterating its reasons for
denial, while also arguing that the Coroner’s Act does not make the investigative file of the
Coroner subject to public disclosure under the RTKL, and that the County has not acted in bad
faith. In support of its position, the County submitted an exemption log identifying six withheld
records,” as well as the attestation of Stephen Diamantoni, M.D., the County Coroner.>

LEGAL ANALYSIS

The County is a local agency subject to the RTKL. 65 P.S. § 67.302. Records in the
possession of a local agency are presumed to be public, unless exempt under the RTKL or other
law or protected by a privilege, judicial order or decree. See 65 P.S. § 67.305. As an agency
subject to the RTKL, the County is required to demonstrate, “by a preponderance of the evidence,”

that records are exempt from public access. 65 P.S. § 67.708(a)(1). Preponderance of the evidence

! To the extent the County maintains its argument on appeal, the OOR finds that as the Request seeks the name of an
individual, it clearly seeks a record under the RTKL. See 65 P.S. § 67.102 (defining a “record”); Bartholomew v. West
Manchester Twp., OOR Dkt. AP 2020-0777, 2020 PA O.O.R.D. LEXIS 718 (a request for a name is a request for a
record under the RTKL). Further, as the County has not provided the Requester with any responsive records, this
matter cannot be considered moot. See Kutztown Univ. of Pa. v. Bollinger, 217 A.3d 931 (Pa. Commw. Ct. 2019)
(holding that an appeal is properly dismissed as moot where no controversy remains).

2 The County’s position statement and the Diamantoni Attestation both state that a total of eight records were withheld;
however, the exemption log consists of six identified records.

3 The attestation was made subject to the penalties of 18 Pa.C.S. § 4904, relating to unsworn falsification to authorities.

2
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has been defined as “such proof as leads the fact-finder ... to find that the existence of a contested
fact is more probable than its nonexistence.” Pa. State Troopers Ass’n v. Scolforo, 18 A.3d 435,
439 (Pa. Commw. Ct. 2011) (quoting Pa. Dep’t of Transp. v. Agric. Lands Condemnation
Approval Bd., 5 A.3d 821, 827 (Pa. Commw. Ct. 2010)). Likewise, “[t]he burden of proving a
record does not exist ... is placed on the agency responding to the right-to-know request.” Hodges
v. Pa. Dep’t of Health, 29 A.3d 1190, 1192 (Pa. Commw. Ct. 2011).

The County has identified six responsive records that it argues are exempt from public
disclosure as records relating to a noncriminal investigation. Section 708(b)(17) of the RTKL
exempts from disclosure records of an agency “relating to a noncriminal investigation,” including
“[i]nvestigative materials, notes, correspondence and reports.” 65 P.S. § 67.708(b)(17)(ii).
Section 1218 of the Coroner’s Act (“Act”) provides that a county coroner, “shall investigate the
facts and circumstances concerning a death that appears to have happened within the county....”
16 P.S. § 1218-B; see also 16 P.S. § 1219-B. The OOR has previously found that this statutory
authority grants coroners the ability to conduct noncriminal investigations. See Walbert v. Chester
Cnty., OOR Dkt. AP 2021-1308, 2021 PA O.0.R.D. LEXIS 1367 (finding that “communications
within the office and with the police constitute records related to a noncriminal investigation
authorized by the ... Act”). In support of the County’s position, the Diamantoni Attestation and
the County’s exemption log identify the withheld records as handwritten internal notes of the
Coroner regarding the investigation, text messages between the Chief Deputy Coroner and the
Coroner, as well as between the pathologist and Chief Deputy Coroner, an email between Deputy
Coroners, and case management system entries. See Diamantoni Attestation, 9 6-7.

While Section 1252-B of the Act provides that autopsy, toxicology, inquisition and

coroner’s reports are available upon payment of fees, Dr. Diamantoni attests that no official reports
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existed at the time of the Request. See 16 P.S. § 1252-B; Diamantoni Attestation, § 5. Rather,
records possessed by the County Coroner include communications and notes that are related to the
County Coroner’s investigation into the cause and manner of death of the child who is the subject
of the Request. The Act does not provide for access to communications and investigative notes.
See Morgan v. Chester Cnty.,, OOR Dkt. AP 2023-1105, 2023 PA O.O.R.D. 1572
(communications are not available for a fee under the Act). Therefore, internal investigation notes
and communications need not be provided under Section 708(b)(17) of the RTKL.* 65 P.S. §
67.708(a)(1); see also Campbell v. Pa. Interscholastic Athletic Ass’n, 268 A.3d 502 (Pa. Commw.
Ct. 2021) (noting that an agency need only meet its burden by a preponderance of the evidence,
the lowest evidentiary standard, which is tantamount to a “more likely than not” inquiry), appeal
partially granted, 280 A.3d 870 (Pa. 2022).

However, the Request does not actually seek the above-referenced records, but instead
seeks a specific piece of information, a name. The RTKL contemplates that a coroner will report
“the name of the deceased individual,” no matter where that piece of information is ultimately
contained. 65 P.S. § 67.708(b)(20). In a similar case, the OOR held that “the name of a deceased
individual is public, without consideration to the type of record the information may be contained
within.” Panyard and LancasterOnline — LNP v. Lancaster Cnty., OOR Dkt. AP 2023-2662, 2023
PA O.0.R.D. LEXIS 2836. Otherwise, a coroner can simply withhold a name, without any time
limitations, due to its relationship to the coroner’s noncriminal investigation and its inclusion

within investigative records.

4 The Requester seeks a finding of bad faith, asserting that the County withheld records that the Requester believes
are public. Under the RTKL, a finding of bad faith is appropriate where an agency refuses to comply with its statutory
duties under the RTKL. Uniontown Newspapers, Inc. v. Pa. Dep’t of Corr.,243 A.3d 19, 28-29 (Pa. 2020); California
Univ. of Pa. v. Bradshaw, 210 A.3d 1134 (Pa. Commw. Unpub. 2021) appeal denied 2019 PA LEXIS (Pa. 2019);
Office of the Dist. Atty. of Phila. v. Bagwell, 155 A.3d 1119 (Pa. Commw. Ct. 2017). In this matter, the County
identified records and timely responded to the Request. While the OOR is partially granting the appeal, the OOR
declines to make a finding of bad faith.
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CONCLUSION

For the foregoing reasons, the appeal is granted, and the County is directed to provide the
requested name. This Final Determination is binding on all parties. Within thirty days of the
mailing date of this Final Determination, any party may appeal or petition for review to the
Lancaster County Court of Common Pleas. 65 P.S. § 67.1302(a). All parties must be served with
notice of the appeal. The OOR also shall be served notice and have an opportunity to respond
according to court rules as per Section 1303 of the RTKL. 65 P.S. § 67.1303. However, as the quasi-
judicial tribunal adjudicating this matter, the OOR is not a proper party to any appeal and should
not be named as a party.® All documents or communications following the issuance of this Final

Determination shall be sent to oor-postfd@pa.gov. This Final Determination shall be placed on

the website at: http://openrecords.pa.gov.

FINAL DETERMINATION ISSUED AND MAILED: February 12, 2024

/s/ Kathleen A. Higgins

KATHLEEN A. HIGGINS
DEPUTY CHIEF COUNSEL

Sent via OOR portal to: Jack Panyard;
Kevin J. McKeon, Esq.;
Tammy L. Bender, AORO

5 Padgett v. Pa. State Police, 73 A.3d 644, 648 n.5 (Pa. Commw. Ct. 2013).
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No. CI-18-09547
LEAD CASE

PETITION FOR REVIEW PURSUANT TO
THE PENNSYLVANIA RIGHT TO
KNOW LAW

COUNTY OF LANCASTER,
Petitioner,

V.
BARBARA MILLER and PENNLIVE

GROUP,
Respondents.

Consolidated Case

PETITION FOR REVIEW PURSUANT TO
THE PENNSYLVANIA RIGHT TO
KNOW LAW

PA MEDIA GROUP

and

LNP MEDIA GROUP, INC.,
Plaintiffs,

V.

STEPHEN DIAMANTONI
CORONER,
Defendant.

Consolidated Case

CIVIL ACTION—MANDAMUS

OPINION

This case is before the court on the motions for judgment on the pleadings filed in the

above-captioned mandamus action, which was consolidated with appeals from the decision of

the Pennsylvania Office of Open Records involving requests by plaintiffs PA Media Group and

LNP Media Group for autopsy reports and toxicology records. Plaintiffs ask in their mandamus

action for this court to order Defendant,

Stephen Diamantoni, the Coroner for Lancaster County

1
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(“Coroner™), to deposit all of his official records and papers with the Lancaster County
Prothonotary for each and every calendar year in which he has occupied the office of Coroner.
For the reasons explained below the mandamus will be granted and the right-to-know appeals
will be dismissed as moot.

L PROCEDURAL BACKGROUND

These actions began when Barbara Miller, a reporter with PennLive, and Carter Walker, a
reporter with LNP Media Group, sought to gain access to the Coroner’s autopsy and toxicology
reports. They filed separate requests under the Right to Know Law, 65 P.S. § 67.101 et seq.
(“RTKL”), seeking access to these records. The Coroner denied access to these records, relying
on exclusions contained in the Coroner’s Act, 16 P.S. § 1201-B et seq. The denials were timely
appealed to the Office of Open Records (“OOR™) which entered an order on March 26, 2018,
directing production of the requested records.

The Coroner filed petitions for review of the OOR’s decisions, on April 4, 2018, and
November 2, 2018. The two OOR petitions were consolidated. At a status conference on
November 6, 2018, the parties agreed that the OOR appeals would be stayed and that PennLive
and LNP Media would file a mandamus action to address their request for records. Plaintiffs, PA
Media Group' and LNP Media Group, Inc. filed their mandamus complaint on January 7, 2019,
and an amended complaint on April 17, 2019. The pleadings closed on May 24, 2019, after
which the parties filed cross-motions for judgment on the pleadings. All parties agree that no

factual disputes exist and that the court can decide the mandamus action as a matter of law. The

! PA Media Group supports the online presence known as PennLive.
2
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parties are joined in their positions by four amici curiae, two for plaintiffs and two for
defendant.”
IL. FACTS
Defendant, Stephen Diamantoni is the elected coroner of Lancaster County and is a
“coroner” as defined by the Coroner’s Act. 16 P.S. § 1202-B. Lancaster County is a county of
the third class. Part of the duties of the Coroner, as required by the Coroner’s Act, is to perform
autopsies and related medical and legal investigations concerning the death of persons who die in
Lancaster County and whose deaths were sudden, unexplained, and/or suspicious. During the
course of performing these duties, the Coroner creates official papers, records, and reports
including autopsy reports, toxicology reports, and related records regarding the deaths of persons
in Lancaster County. The Coroner acknowledges that during his tenure he has performed these
duties and created these reports.
Section 1236-B of the Coroner’s Act provides:
In counties of the third, fourth, fifth, sixth, seventh and eighth classes, every
coroner, within 30 days after the end of each year, shall deposit all official
records and papers for the preceding year in the Office of the Prothonotary
for the inspection of all persons interested therein.?
16 P.S. § 1236-B (emphasis added). The Coroner annually deposits Coroner View Reports

within 30 days after the end of each year, which state the cause of death, but has never deposited

any other records with the Prothonotary.

2 Writing in support of plaintiffs are The News Media Alliance and Pennsylvania Newsmedia Association and the
Reporters Committee for the Freedom of the Press. Writing in support of defendant are the Pennsylvania District
Attorneys Association and the Pennsylvania State Coroner’s Association.

? The Coroner’s Act was amended to add § 1236-B in place of § 1251, effective December 28, 2018. Prior to the
December 28, 2018, amendments, § 1251 provided, “Every coroner, within thirty (30) days after the end of each
year, shall deposit all of his official records and papers for the preceding year in the office of the prothonotary for

the inspection of all persons interested therein.”
3
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Plaintiffs, PA Media Group and LNP Media Group are print and digital news
organizations and the publishers of the Patriot News and the LNP newspaper respectively. In
2018 and 2019, reporters for both plaintiffs have gone to the Lancaster County Prothonotary’s
Office and requested to see the official records and papers for the preceding year filed by the
Coroner pursuant to Section 1236-B of the Coroner’s Act.® The only records that have been filed
are the view reports mentioned above.

III.  DISCUSSION

The parties agree that the issue the court must resolve is whether the provisions of the
Coroner’s Act set forth a non-discretionary, statutory duty on the part of the Coroner to deposit
with the Prothonotary his official records and papers including autopsy reports, toxicology
reports, and related reports. Plaintiffs argue it does. The Coroner raises three direct objections
in response: (1) the disclosure of “private and confidential medical and psychiatric data in
autopsy reports” is in contravention of the recently enacted Case Records Public Access Policy
of the Unified Judicial System, 204 Pa. Code § 213.81, Section 1.0(K); (2) plaintiffs, as media
entities, are not appropriate recipients of such information; and (3) such disclosure would violate
statutory and constitutional privacy guarantees and contravene public policy. The court will
review each of the Coroner’s objections to disclosure in the order raised.

At the outset, it is important to recognize that the Pennsylvania Supreme Court has
spoken clearly on the duties of a coroner under the Coroner’s Act prior to its amendment in
December 2018. Though the Coroner’s Act has been amended, the observations and holdings of

the Supreme Court in Penn Jersey Advance, Inc. v. Grim, 962 A.2d 632 (Pa. 2009), remain

% Prior to December 28, 2018, plaintiffs would have needed to request to see the records pursuant to Section 1251.
4
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binding on this court. Similar to the present case, in Penn Jersey, newspapers filed a mandamus
action seeking to compel the Lehigh County Coroner to deposit all of his official records and
papers, including an autopsy report, related to the death of a police officer. The Supreme Court
squarely addressed Section 1251, the predecessor of Section 1236-B,’ to determine whether to
grant the mandamus.

The Supreme Court held that autopsy reports are official records and accordingly must be
deposited with the Prothonotary as directed by statute. Neither party here argues that the reports
are not official, but the Pennsylvania State Coroner’s Associations posits that a different statute,
16 P.S. §405, would allow the prothonotary and the coroner to agree that the records be kept at
the coroner’s office instead. State Coroner Br. 8. But, 16 P.S. §405, deals with the storage of

county records, and gives county commissioners (not prothonotaries) the power to contract with

other persons for storage/retrieval/transmission of county records. Section 405 does not mention
the coroner at all and the court finds this argument unpersuasive. The question has been
answered: the duty to deposit the records is not discretionary but 1s obligatory. The Supreme
Court went further in its holding, though, and explained:

In reaching this holding, we have not ignored the concern . . . that, if autopsy
reports are defined as “official records,” the public may be able to gain
access to material such as potentially privileged information, related to the
decedent’s medical history and graphic photographs taken during the
autopsy. . .. [W]e note that [this] concern, while certainly legitimate, does
not justify reclassifying autopsy reports from “official” records to
“unofficial” ones. As we noted in Buchanan, trial courts are adequately
equipped and authorized to protect autopsy reports from disclosure based
on “judicial discretion and necessity” under appropriate circumstances. This
inherent power provides trial courts with the means to limit public access to
autopsy reports (or portions thereof) based on privacy or privilege concerns
where warranted. For example, if graphic photographs or items of

3 Section 1251 and Section 1236-B contain identical language, except that Section 1236-B limits the disclosure to
counties of the third, fourth, fifth, sixth, seventh, and eighth classes.
5
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information subject to a claim of privilege are included as part of an autopsy
report, anyone seeking to protect an interest in such material, and having
standing to do so, can seek appropriate relief from the trial court.

Penn Jersey, 962 A.2d at 636 (citations and quotations omitted). See also Hearst Television, Inc.

v. Norris, 54 A.3d 23, 32 (Pa. 2012) (“Section 1236.1(c) [now Section 1236-B] allows the
coroner to charge fees for records, but does not afford the coroner any discretion with regard to
releasing such records.”). The Coroner argues that since Penn Jersey was decided, various new
regulations and case law call into question the mandatory duty of the Coroner.

The Coroner cites to no case law directly supporting his position that he is prohibited
from depositing the records identified by Section 1236-B. Instead, the Coroner’s real focus is on
the phrase “for the inspection of all persons interested therein.” The Coroner seeks to control
who inspects the records after they are deposited with the Prothonotary. However, what happens
after the Coroner fulfils his statutory duty by depositing the records 1s not within the statutory
purview of the Coroner. Moreover, the Coroner has no standing to assert potential rights of
parties who are not presently before the court.

A. The Unified Judicial System’s Public Access Policy

On January 6, 2018, in an effort to safeguard private information, the Supreme Court of
Pennsylvania implemented the Case Records Public Access Policy of the United Judicial System
of Pennsylvania, 204 Pa. Code § 213.81 (“Public Access Policy”). This policy is not a creature
of the legislative branch but was promulgated by the Supreme Court which also decided Penn

Jersey, holding that a coroner’s autopsy reports are official records that must be deposited with
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the Prothonotary.® While the other arguments of the Coroner were directly addressed by Penn
Jersey, the Public Access Policy was not in effect when Penn Jersey was decided.

The Public Access Policy, as evidenced by its title, applies to public access to “case

records.” Case records are defined as:
(1) documents for any case filed with, accepted and maintained by a court
or custodian; (2) dockets, indices, and documents (such as orders, opinions,
judgments, decrees) for any case created and maintained by a court or
custodian. This term does not include notes, memoranda, correspondence,
drafts, worksheets, and work product of judges and court personnel. Unless
otherwise provided in this policy, this definition applies equally to case
records maintained in paper and electronic formats.
204 Pa. Code § 213.81, Section 1.0(B). The Coroner’s records are simply not “case records”
according to this definition. Nor are they filed “for any case™ as there would be no civil case
maintained by the Prothonotary related to any such filing—they instead are deposited in the
Prothonotary’s office by statutory mandate.

Though the Supreme Court would be well aware of its case law in which it held that the
records of a coroner are public and must be deposited each year with the Prothonotary, nowhere
in the Public Access Policy does the Supreme Court reference reports of coroners. Perhaps most
illuminating on this issue is the absence of any mention of records sought by plaintiffs in the
Public Access Policy’s list of records where public access is limited, which relies on case law
and statutory law and which was compiled by the Administrative Office of the Pennsylvania
Courts. The list was updated as recently as August 16, 2019. See 49 Pa.B. 4544,

As explained in Section IIL.C below, while privacy and public-policy concerns are

legitimate and important, the Supreme Court has recognized the ability of the trial courts to

6 See Pa. Const. Art. V § 10(c) (“The Supreme Court shall have the power to prescribe general rules governing
practice, procedure and the conduct of all courts . . . .”*); 42 Pa.C.S.A. § 1702,
7
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protect such interests “under appropriate circumstances’” when a party has standing to assert such
a privilege or concern. The Supreme Court, though having had the opportunity to specifically
address reports of coroners in the Public Access Policy and its 2018 amendments, has chosen not
to do so, nor has it addressed coroner records in recently proposed amendments. See 2019 PA
Reg. Text 527046.

B. Coroner’s Act’s Definition of “All Persons Interested Therein”

The Coroner asserts that the phrase “for the inspection of all persons interested therein,”
contained in Section 1236-B of the Coroner’s Act, excludes news organizations like plaintiffs.

Furthermore, the phrase “for the inspection of all persons interested therein” raised no
concerns with the Supreme Court in Penn Jersey and this court sees no reason to prohibit
disclosure based upon it. Media parties in Penn Jersey similar to those in the present case were
seeking disclosure and a coroner was refusing to provide records. There is certainly a legitimate
interest, as asserted by plaintiffs, in reviewing records to determine the effect of opioids on
deaths in Lancaster County.

The parties agree that in order to view the Coroner’s records deposited with the
Prothonotary, a person would need an “interest” in the records, but disagree on what is meant by
“interest.” While the Supreme Court in Penn Jersey did not specifically address what is meant by
“interested,” it did state that trial courts are able to restrict “public access” to a coroner’s records
where warranted. Penn Jersey, 962 A.3d at 637. Clearly, the Supreme Court interpreted
“persons interested” to refer to any persons who would like to view the records, rather than the
Coroner’s more narrow reading as “a specific segment of the population benefitting from the
action of the coroner.” Coroner br. 6. Plaintiffs agree that there may exist exceptions to the

disclosure of certain records, but such exceptions are best dealt with on a case-by-case basis.
8
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The case-by-case approach is one directed by the Pennsylvania Supreme Court. See Penn Jersey,
962 A.3d at 636.

C. Statutory and Constitutional Privacy Guarantees and Public Policy

The Coroner and his amici contend that various constitutional and statutory privacy
protections prohibit the Coroner from complying with his statutory duty under the Coroner’s Act,

and public policy also prohibits him from fulfilling this obligation. For the Coroner’s

constitutional defense, he relies on Pa. State Educ. Ass’n v. Dep’t of Cmty. & Econ. Dev., 148
A.3d 142 (Pa. 2016) (hereinafter “PSEA™). The Coroner then asserts that along with the Public
Access Policy discussed above, the Vital Statistics Act prohibits disclosure; and finally argues
that it is against public policy to deposit the records.

The PSEA case involved a request for injunctive relief to prevent the release of home
addresses of public-school employees, and a declaration that the home addresses of public-
school employees are exempt from public access. The Pennsylvania Supreme Court described
the case as involving “an examination of the scope of the “personal security’ exception to
disclosure under the Right to Know Law” and reiterated that “certain types of information,
including home addresses, implicated the right to privacy under Article 1, Section | of the
Pennsylvania Constitution and thus required a balancing to determine whether the right to
privacy outweighs the public’s interest in dissemination.” PSEA, 148 A.3d at 144. The Court
reaffirmed this analysis when considering privacy rights and public disclosure. See id.

However, there is no case law to support the proposition that any constitutional or
common-law rights to privacy apply to the dead, or even if they did, that a party presently before

the court has standing to assert such rights. Under the Restatement (Second) of Torts § 6521
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The right protected by the action for invasion of privacy is a personal right,

peculiar to the individual whose privacy is invaded. The cause of action is

not assignable, and it cannot be maintained by other persons such as

members of the individual's family, unless their own privacy is invaded

along with his.
Restatement (Second) of Torts § 652I(a). Furthermore, the right to privacy under the
Pennsylvania Constitution is a “personal right.”” PSEA, 148 A.3d at 161 (Wecht, J., concurring)
(“We have recognized that the personal right to privacy emanating from Article 1, Section 1
protects one's home address or other personal information from being disclosed by state actors

unless the public interest in the dissemination of that information outweighs the potential

invasion of any privacy interest.”); see also Clayman v. Bernstein, 38 Pa. D. & C. 543, 548 (C.P.

Phila. 1955) (quoting 1 Cooley on Torts (4™ ed.) 449, § 135) (“It may be conceded that [the right
to privacy] is a personal right and “One has no right of privacy with respect to his relatives,
living or dead.”™).

Next, the Coroner contends that an example of records not available to the public is
information gathered under the Vital Statistics Law, 35 P.S. § 450.101 et seq. Relying on the
definition of “vital statistics™ as including a “compilation” of data, the Coroner concludes that a
coroner’s records are vital statistics and thus prohibited from production. However, as explained
by the Coroner’s amicus curiae, Pennsylvania State Coroner’s Association, “‘the autopsy is the
external and internal examination of the deceased . . . .” State Coroner Br. 9. Despite the
assertions of the Coroner, an autopsy is not a “compilation” governed by the Vital Statistics Act.

Moreover, the Vital Statistics Act’s prohibition of the disclosure of records is limited to records

7 “In the absence of statute. the action for the invasion of privacy cannot be maintained after the death of the
individual whose privacy is invaded.”™ Restatement (Second) of Torts § 6521(b).
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of the Department of Health and records “created under” the Vital Statistics Act. 35 P.S. §
450.801. The Vital Statistics Act mandates only that when a case has been referred to a coroner,
the coroner “shall make an immediate investigation and shall supply the necessary data,
including the medical certification of the death.” 35 P.S. § 450.503. As the records sought by
plaintiffs were not “created under” the Vital Statistics Act or held by the Department of Health,
the disclosure of these records is not prohibited under the Vital Statistics Act.

The Coroner also contends that the language in the Vital Statistics Act® should inform
this court’s interpretation of the “persons interested therein” under the Coroner’s Act. The court
is not persuaded by this argument.” The Coroner’s Act does not make the Coroner the guardian
of distribution of the records he maintains as an elected official. Instead, the legislature, rightly
or wrongly, has directed the Coroner to deposit all official records and papers for the preceding
year in the Office of the Prothonotary. Once the Coroner deposits such records they are “for the
inspection of all persons interested therein.” Should any controversy arise as to disclosure once
the Coroner deposits the records, the trial courts are the ones equipped and authorized to:

protect autopsy reports from disclosure based on “judicial discretion and
necessity” under appropriate circumstances. This inherent power provides
trial courts with the means to limit public access to autopsy reports (or
portions thereof) based on privacy or privilege concerns where warranted.
For example, if graphic photographs or items of information subject to a
claim of privilege are included as part of an autopsy report, anyone seeking

to protect an interest in such material, and having standing to do so, can
seek appropriate relief from the trial court.

Penn Jersey, 962 A.2d at 636 (emphasis added) (quoting Commonwealth ex rel. Dist. Attorney,

800 A.2d 568, 575 (Pa. 2005)). The standing mentioned by the Supreme Court may also

8 The Vital Statistics Act provides that vital statistics records should only be disclosed where it is found that the
applicant “has a direct interest in the content of the record and that the information contained therein is necessary for
the determination of personal or property rights.” 35 P.S. § 450.804.
? See Section I11.B above for a more in-depth discussion of “‘persons interested therein.”
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manifest where information is gathered in criminal investigations and governed by the Criminal
History Records Information Act, 18 Pa.C.S.A. § 9101 et seq., but the challenge would need to
be asserted by the Office of the District Attorney on a case-by-case basis, not as the blanket
prohibition sought by the Coroner here.

The Coroner and his amici also make an overarching public-policy argument, though not
specifically articulated, that the legislature is wrong and its mandate on coroners to deposit
records is misguided. This argument is one better taken up with the legislature, which amended
the Coroner’s Act less than one year ago. It is not the role of the court to substitute its judgment
for that of the legislature. The legislature is presumed to know about the current body of case
law. Furthermore, “it is well-settled that if the legislature in a later statute uses the same
language used in a prior statute which has been construed by the courts, there is a presumption
that the repeated language is to be interpreted in the same manner as such language had
previously interpreted when the court construed the earlier statute.” PSEA, 148 A.3d at 157, see
also 1 Pa.C.S.A. § 1922(4). This court must construe the December 2018 statutory amendments
to the Coroner’s Act as consistent with previous court interpretations and with the Pennsylvania
Constitution, and must presume that the legislature did not intend to violate the Constitution of
this Commonwealth when enacting them. 1 Pa.C.S.A. § 1922(3).

Despite the conclusion of this court that the Coroner is obligated to deposit his records
with the Prothonotary as directed by statute, the current statutory scheme does create procedural
due process concerns. Section 1236-B of the Coroner’s Act provides a 30-day delay between the
end of the prior year and when the Coroner must deposit his records. As plaintiffs point out, this
1s adequate time for an interested party to raise an issue with the court regarding the availability

of the records. Left unaddressed by plaintiffs, though, is how a citizen is expected to know that
12
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the intrusive reports of the Coroner, created as a result of the death of a loved one, are mandated
by law to be deposited with the Prothonotary, and that an interested party may petition the court
to seal or otherwise restrict from access certain information. The Court in PSEA noted an
“almost complete lack of procedural due process for individuals whose personal information is
subject to disclosure.” PSEA, 148 A.3d at 158. While the individual whose information is
subject to disclosure under the Coroner’s Act is deceased, there still may be rights that a third
party could raise, though the court expresses no opinion on this here.'” While such privacy and
public policy concerns are legitimate and important, the Supreme Court has recognized the
ability of the trial courts to protect such interests “under appropriate circumstances” when a party
has standing to assert such a privilege or concern. The Coroner does not have standing to assert
the potential privacy concerns of a past or future decedent or that of his or her family.

“[A]nyone seeking to protect an interest in such material, and having standing to do so, can seek
appropriate relief from the trial court.” Penn Jersey, 962 A.2d at 637. This is not the situation in
the current case—no third parties with potentially enforceable rights are before the court.

An appropriate order follows.

191t is also unclear at what point a district attorney’s office is to seek a protective order where public access to a

coroner’s autopsy report might harm an ongoing criminal investigation.
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IN THE COURT OF COMMON PLEAS OF LANCASTER COUNTY, PENNSYLVANIA

COUNTY OF LANCASTER,
Petitioner,

V.

CARTER WALKER and LNP MEDIA
GROUP,
Respondents.

CIVIL ACTION

No. CI-18-09547
LEAD CASE

PETITION FOR REVIEW PURSUANT TO
THE PENNSYLVANIA RIGHT TO
KNOW LAW

COUNTY OF LANCASTER,
Petitioner,

V.

BARBARA MILLER and PENNLIVE
GROUP,
Respondents.

Consolidated Case

PETITION FOR REVIEW PURSUANT TO
THE PENNSYLVANIA RIGHT TO
KNOW LAW

PA MEDIA GROUP

and

LNP MEDIA GROUP, INC.,
Plaintiffs,

V.
STEPHEN DIAMANTONI,

CORONER,
Defendant.

Consolidated Case

CIVIL ACTION—MANDAMUS

ORDER

AND NOW, this 23" day of August 2019, upon consideration of the record and the

parties’ written submissions, it is hereby ORDERED and DECREED:

1. The request for mandamus filed by PA Media Group and LNP Media Group, Inc. is

GRANTED.

2. The Coroner of Lancaster County 1s ORDERD to:

1
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