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PRELIMINARY STATEMENT

The Government respectfully submits this memorandum of law in opposition to defendant
Sue Mi Terry’s motions seeking: (1) to dismiss the Indictment; (2) a bill of particulars; and (3) to
suppress her statements to the Federal Bureau of Investigation (“FBI”) during a voluntary
interview at her home and nearby places.! (Dkt. 40 (“Mem.”)).

First, as explained below, the Court should deny Terry’s motion to dismiss because:

(1) the text of the Foreign Agents Registration Act (“FARA”), 22 U.S.C. § 611 et seq., is
not limited to agents of “malign” foreign governments;

(2) the Indictment sufficiently alleges conspiratorial and substantive violations of FARA
by tracking the text of the statutes, and Terry’s request for a “heightened standard” of
willfulness is an issue to be raised in connection with proposed jury instructions and a
charge conference, not a motion to dismiss;

(3) Terry’s facial vagueness challenge is barred by uniform precedent, including from the
Supreme Court, that FARA is constitutional;

(4) Terry’s as-applied vagueness challenge is premature because the Indictment does not
substitute for the full evidentiary record at trial, and is meritless in any event because
Terry’s unregistered activities go to the core of what FARA prohibits;

(5) the substantive FARA count is not duplicitous because the failure to register when
required, and Terry’s factual challenge to the duration and continuity of her
unregistered activities, cannot be resolved on a motion to dismiss; and

(6) the conspiratorial FARA count is neither duplicitous nor otherwise deficient because
whether the conspirators possessed the requisite knowledge or intent, and whether there
was one conspiracy or multiple conspiracies, are for the jury to decide.

Second, the Court should deny Terry’s motion for a bill of particulars because the 31-page

speaking Indictment and extensive discovery have provided Terry with adequate notice of the

charges so that she can prepare for trial.

! Pursuant to the Court’s March 6, 2025 order, (Dkt. 49), the Government will file its classified
opposition to Terry’s motion to suppress and for disclosure of materials related to the Foreign
Intelligence Surveillance Act on or before June 17, 2025.
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Finally, the Court should deny Terry’s motion to suppress her statements to FBI agents

during an interview at her home and at a nearby hotel and café — without a hearing — because

even accepting Terry’s allegations as true (which they are not), Terry was not in custody.

BACKGROUND

As alleged in the Indictment, Terry, who previously served as an employee of the Central

Intelligence Agency (“CIA”) and as a senior official of the White House National Security

Council, worked for more than a decade as an unregistered agent of the Government of the

Republic of Korea (“ROK™), also known as South Korea. (Indictment (“Ind.”), Dkt. 2 4 1). By

her own admission, Terry was a valuable “source” for the ROK National Intelligence Service

(“ROK NIS”), the primary intelligence agency for the ROK. (Ind. 99 2, 53). Over the years, Terry

engaged in numerous unregistered activities at the direction of the ROK Government, including:

Terry published magazine articles purporting to convey her own independent views about
Korea policy, but, in truth, the ROK Government paid her and gave her specific talking
points. (See Ind. 9 12—-13, 3944, 48-51, 56).

Terry attempted to provide ROK Government officials with access to incoming U.S.
presidential administration officials, including someone widely reported to be an incoming
senior national security official and someone else whom Terry believed was a finalist for
another national security position. (See Ind. 99 16—18).

Terry arranged a private meeting with the Director of the ROK NIS and, among others, a
senior official from the U.S. Department of Defense and a former CIA official, at which
the Director of the ROK NIS gave remarks on North Korea policy. (See Ind. 4 20-23).

Terry participated in an off-the-record, small group meeting with the U.S. Secretary of
State regarding U.S. policy towards North Korea; met with her ROK NIS handler prior to
the meeting; and, immediately after the meeting ended, got into an ROK diplomatic vehicle
and gave her NIS ROK handler two pages of handwritten notes to photograph in the back
seat of the car. (See Ind. 99 32-33, 54).

Terry shared with her ROK NIS handler the details of a meeting she had with the U.S.
Ambassador to Japan. (See Ind. 9] 56).

Terry organized a happy hour for Congressional staffers that was nominally hosted by the
ROK Embassy in the United States, but, in truth, was funded and attended by her ROK
NIS handler and other ROK intelligence officers who gained the opportunity to identify,

2
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evaluate, and potentially recruit Congressional staff to whom they did not otherwise have
access. (See Ind. 99 34-37, 55).

In return, the ROK Government handsomely rewarded Terry with designer purses and clothing,
high-priced dinners at upscale restaurants, and tens of thousands of dollars in covert funding for
the think tanks where Terry worked. (See Ind. 9 1-3, 20, 24-25, 27, 29-31, 35, 38, 44, 47, 58).
Terry was repeatedly reminded of her FARA reporting obligations but never registered as a foreign
agent with the Attorney General. (See Ind. Y 60-61).

On July 15, 2024, a grand jury in the Southern District of New Y ork returned the two-count
Indictment against Terry. Count One charges Terry with conspiracy to violate FARA, in violation
of 18 U.S.C. § 371. Count Two charges Terry with failure to register under FARA, in violation of
22 U.S.C. §§ 612(a) and 618(a)(1) and 18 U.S.C. § 2.

ARGUMENT

I. There Is No Basis to Dismiss the Indictment

A. FARA Is Not Limited to Agents of “Malign” Foreign Governments

Declaring that she is “the first and only defendant to be criminally charged for allegedly
acting on behalf of the government of one of the United States’ closest democratic allies,” (Mem.
15), Terry argues that her “prosecution is flatly inconsistent with FARA’s well-established
purpose,” (Mem. 15), which she says is the “[d]isclosure of /m/align [f]oreign [i]nfluence,” (Mem.
12 (emphasis added)). As an initial matter, Terry is wrong to assume that FARA applies only to
agents of “malign” foreign governments, or that agents of “democratic” foreign governments are
exempt. FARA’s registration requirement applies to any “agent of a foreign principal,” 22 U.S.C.
§ 612(a), and the law defines “foreign principal” to include “a government of a foreign country”
without exception for any country, id. § 611(b)(1). As the Supreme Court has explained, FARA’s

“registration requirement . . . appl[ies] equally to agents of friendly, neutral, and unfriendly
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governments.” Meese v. Keene, 481 U.S. 465, 469—70 (1987).2 Thus, for example, “the New
York office of the [National Film Board of Canada] has been registered as a foreign agent since
1947 because it is an agency of the Canadian government,” id. at 470, notwithstanding that Canada
— like South Korea — is a democratic government and a longstanding ally of the United States.
There is nothing novel about prosecuting Terry for acting as an unregistered agent of a foreign
government, regardless of what the identity of that foreign government may be.

In all events, Terry does not explain the legal significance of her argument. Terry points
out that the Government could have chosen to enforce FARA against her civilly instead of
criminally, (Mem. 14), but “[t]he decision as to whether to prosecute generally rests within the
broad discretion of the prosecutor, and a prosecutor’s pretrial charging decision is presumed
legitimate,” United States v. Stewart, 590 F.3d 93, 122 (2d Cir. 2009). To the extent that Terry
suggests her supposedly “first-of-its kind prosecution” is improper, her objection seems to be
based upon her view of her own importance to global affairs. (Mem. 2 (“[T]he government has
sidelined a staunch advocate for U.S. interests in Asia during a time of significant upheaval.”)).
That is not a legal defect in the Indictment or this prosecution.

B. Count Two States a Willful Violation of FARA

Terry argues that the Indictment is deficient because: (1) her activities did not require
registration under FARA, (Mem. 16-21); and (2) the Indictment does not allege the “heightened
standard” of willfulness that she demands, (Mem. 21-25). Terry’s brief — which presents more
like a motion for summary judgment — fundamentally misunderstands the pleading standard for

an indictment. The Indictment tracks the text of the charged statutes and is therefore sufficient.

2 Unless otherwise specified, all quotations omit internal quotation marks, citations, ellipses, and
prior alterations.



Case 1:24-cr-00427-LGS Document 52  Filed 03/19/25 Page 16 of 61

To the extent that Terry argues the Court should adopt her preferred standard of willfulness, such
an argument will not be properly before the Court until the requests to charge and charging
conference in connection with proposed jury instructions. It is also wrong on the merits.

1. Applicable Law

Federal Rule of Criminal Procedure 7(c)(1) requires that an indictment be “a plain, concise,
and definite written statement of the essential facts constituting the offense charged.” “An
indictment is sufficient if it first, contains the elements of the offense charged and fairly informs a
defendant of the charge against which he must defend, and, second, enables him to plead an
acquittal or conviction in bar of future prosecutions for the same offense.” United States v.
Stringer, 730 F.3d 120, 124 (2d Cir. 2013). Accordingly, “[t]he Second Circuit has consistently
upheld indictments that do little more than track the language of the statute charged and state the
time and place (in approximate terms) of the alleged crime.” United States v. Caban, No. 17 Cr.
426 (LGS), 2017 WL 4990653, at *1 (S.D.N.Y. Oct. 30, 2017) (emphasis removed). And because
“the various component parts” of a defined term “need not be alleged in the indictment in order to
.. . adequately inform petitioners of the charges against them,” Hamling v. United States, 418 U.S.
87, 119 (1974), “an indictment need not plead statutory definitions,” United States v. Pugh, No.
15 Cr. 116 (NGG), 2015 WL 9450598, at *13 (E.D.N.Y. Dec. 21, 2015) (collecting cases).

“[T]here is no such thing as a motion for summary judgment in a criminal case.” United
States v. Brown, No. 13 Cr. 345 (LGS), 2014 WL 4473372, at *4 (S.D.N.Y. Sept. 10, 2014). “It
is not the function of an indictment to inform the defendant of the evidence or the facts which the
Government will use to prove its case.” United States v. Phillips, 690 F. Supp. 3d 268, 277
(S.D.N.Y. 2023). Nor is a defendant “entitled to obtain a preview of the government’s evidence
before trial or to learn the legal theory upon which the government will proceed,” either through

the indictment or through a bill of particulars. 1d.; see also infra Section II (discussing motion for

5
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bill of particulars). That is because “at the indictment stage,” the Court does not “evaluate the
adequacy of the facts to satisfy the elements of the charged offense.” United States v. Dawkins,
999 F.3d 767, 780 (2d Cir. 2021). “That is something we do after trial.” United States v. Wedd,
993 F.3d 104, 121 (2d Cir. 2021).

The only “exception to the rule that a court cannot test the sufficiency of the government’s
evidence on a Rule 12(b) motion,” United States v. Sampson, 898 F.3d 270, 282 (2d Cir. 2018), is
when “the government has made what can fairly be described as a full proffer of the evidence it
intends to present at trial,” United States v. Law, No. 16 Cr. 676 (LGS), 2017 WL 1435746, at *1
(S.D.N.Y. Apr. 21, 2017). “A speaking indictment alone does not satisfy the ‘full proffer’
requirement; the government must proffer all of its evidence.” Phillips, 690 F. Supp. 3d at 278.
Where, as here, the Government has not elected to proffer all its evidence, the “district court lacks
the authority to require the government, before trial, to make such a presentation as this could
effectively force a summary judgment-like motion on the government.” Wedd, 993 F.3d at 121.

2. Discussion
The Indictment meets the pleading standard of Rule 7 because it “track[s] the language of
the statute[s] charged and state[s] the time and place (in approximate terms) of the alleged

2

crime[s].” Stringer, 730 F.3d at 124. The Indictment contains a narrative (or “speaking”) section
describing some of Terry’s unregistered activities for the ROK Government over more than a
decade. (Ind. 99 1-61). Though robust, these speaking allegations do not purport to detail all the
evidence the Government will offer at trial. The Indictment also contains statutory allegations
that, for each count, accurately track the text of the cited criminal statutes and provide an
approximate time period and location. (Ind. 99 62—-66). That is all the law requires.

Terry argues that various factual allegations in the narrative section of the Indictment did

not “trigger[] her obligation to register under FARA.” (Mem. 16-21). That is precisely the kind
6
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of sufficiency challenge that may not be brought on a motion to dismiss an indictment. See, e.g.,
Dawkins, 999 F.3d at 779-80 (observing that the “speaking indictment” provided “more than
enough background to inform the defendants of when and where the offense conduct took place,”
and rejecting argument that the district court should have “require[d] additional showings for

299

someone to be an ‘agent,” and for activities to be part of a university’s ‘business,’” to state a bribery
violation under 18 U.S.C. § 666(a)(2)); Wedd, 993 F.3d at 121 (rejecting argument that the district
court should have examined whether “the specific conduct referenced” in the indictment
“involve[d] a use of ‘a means of identification’ for purposes of [18 U.S.C. §] 1028A”).

The only purported “failure to track the language of the statute” that Terry identifies is that
the Indictment does not state “which statutory qualifying activity under 22 U.S.C. § 611(c)(1)(1)—
(iv) could even apply to the allegations of ‘facilitate[ing] access’ to U.S. government officials.”
(Mem. 17). To be clear, 22 U.S.C. § 611(c)(1)(1)—(1v) is not the provision of FARA setting forth
the criminal offense of failing to register — that is 22 U.S.C. §§ 618(a)(1) and 612(a) — but is
instead a portion of the statutory definition of “agent of a foreign principal.” Count One of the
Indictment alleges that Terry conspired to “knowingly and willfully act as an agent of a foreign
principal, namely, the Government of the Republic of Korea, without registering with the Attorney
General,” (Ind. § 63 (emphasis added)), and Count Two alleges she “knowingly and willfully acted
and caused others to act as an agent of a foreign principal, namely, the Government of the Republic
of Korea, without registering with the Attorney General,” (Ind. 66 (emphasis added)). Because

“agent of a foreign principal,” 22 U.S.C. § 611(c), is a “legal term of art” with a defined meaning,

Hamling, 418 U.S. at 118, the Government was not required to parrot it in the Indictment.® See

3 Nor was the Government required to specify which parts of the statutory definition of “agent of
a foreign principal” Terry met. (See Mem. 17). By incorporating the defined term “agent of a

(continued on next page)
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Pugh, 2015 WL 9450598, at *13 (“The failure to reference or expressly cite the text of a
definitional provision of an offense in an indictment count does not render that count insufficient
or warrant its dismissal.”).

Terry next argues that the Indictment “fails to allege that she willfully violated” her duty
to register under FARA. (Mem. 21). This is incorrect: The Indictment alleges that Terry conspired
to “knowingly and willfully” act as an unregistered agent of the ROK Government, (Ind. 9 63
(Count One)), and that she “knowingly and willfully” acted and caused others to act as an
unregistered agent of the ROK Government, (Ind. § 66 (Count Two)).

Terry finally argues that the Court should interpret willfulness under FARA, see 22 U.S.C.
§ 618(a)(1) (making it unlawful to “willfully” fail to register when required), to require that she

“had actual knowledge of her alleged duty to register and that she intentionally violated that

foreign principal,” the Government put Terry on notice that she should prepare for all the “various
means of committing [the] statutory offense,” Griffin v. United States, 502 U.S. 46, 51 (1991)
(recognizing the “regular practice for prosecutors to charge conjunctively”); see also United States
v. Ho, 984 F.3d 191, 211 (2d Cir. 2020) (“Our case law . . . upholds the practice of pleading in the
conjunctive without requiring that the government prove all possibilities at trial.”). Pleading in
the conjunctive is not only permissible but encouraged “to inform the accused fully of the charges,”
and “[a] conviction under such an indictment will be sustained if the evidence indicates that the
statute was violated in any of the ways charged.” United States v. McDonough, 56 F.3d 381, 390
(2d Cir. 1995); cf. United States v. Salmonese, 352 F.3d 608, 620 (2d Cir. 2003) (“[W]here a
generally framed indictment encompasses the specific legal theory or evidence used at trial, there
is no constructive amendment.”).

To the extent that Terry demands that the Government identify “which statutory qualifying activity
under 22 U.S.C. § 611(c)(1)(1)—(iv) could even apply,” (Mem. 17; see also Mem. 30), she is
improperly “requesting that the government’s legal theory be set forth in the indictment,” United
States v. Lasky, 967 F. Supp. 749, 753 (E.D.N.Y. 1997). “[T]he government’s specific legal theory
is not necessary to be pled in an indictment.” Id.; see also United States v. Zhang, 833 F. Supp.
1010, 1020 (S.D.N.Y. 1993) (“There is no requirement that the Government reveal its precise legal
theory of the fraudulent statements by identifying [in the indictment] which components of these
declared prices are false.”). The Government nevertheless notes that the Indictment identified four
non-exhaustive definitions of “agent of a foreign principal” that are particularly salient here:
“political activities, political consulting, public relations, [and] publicity activities.” (Ind. q 9
(referencing 22 U.S.C. § 611(c)(1)(i) and (i1)).
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specific duty.” (Mem. 24). Terry then says the Indictment should be dismissed because it does
not contain an allegation matching this “heightened standard.” (Mem. 21-22). Terry’s argument
is misplaced for two reasons. It is misplaced first because the definition of willfulness is a matter
for the requests to charge and charging conference, not a motion to dismiss. See United States v.
Solomonyan, 451 F. Supp. 2d 626, 640 n.3 (S.D.N.Y. 2006) (denying request for a jury instruction
in a motion to dismiss as “premature” and “reserv[ing] resolution of the issue until the charging
conference at trial”); United States v. Chambers, No. 17 Cr. 396 (WHP), 2018 WL 1726239, at *1
(S.D.N.Y. Apr. 9, 2018) (denying motion to dismiss because the indictment “adequately track[ed]
the statutory language of § 666 and the question of whether the Supreme Court’s “interpretation
of an ‘official act’ applies to the § 666 count case is premature”). Terry’s argument is also
misplaced because even if the Court were to adopt Terry’s proposed standard of willfulness, “the
sufficiency of the evidence” to satisfy that standard “is not appropriately addressed on a pretrial
motion to dismiss an indictment.” United States v. Alfonso, 143 F.3d 772, 777 (2d Cir. 1998).
Though the Court need not, and should not, consider the issue at this stage, Terry’s
argument that FARA requires actual knowledge of the registration requirement is meritless. One
case has squarely considered the issue: United States v. Michel (Michel II), No. 19 Cr. 148 (CKK),
2023 WL 2388501 (D.D.C. Mar. 6, 2023). Tellingly, Terry does not cite it. In Michel 11, Judge
Kollar-Kotelly rejected the argument — identical to Terry’s here — that “the Government must
demonstrate that Defendant had actual knowledge of the specific criminal statute to show
willfulness” under FARA. Id. at *7 n.6. Instead, Judge Kollar-Kotelly held that “willfully” in the
FARA context means exactly what the Supreme Court held that term generally means in the

criminal context: “[A] person acts ‘willfully’ when they ‘act[] with knowledge that [their] conduct
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was unlawful.”” Id. (quoting Bryan v. United States, 524 U.S. 184, 191-92 (1998)).* As Judge
Kollar-Kotelly held, unlike cases requiring knowledge of a specific statutory provision where the
“provision itself is fairly abstruse and a reporting omission is not inherently malign, ... FARA
and similar statutes are not just about paperwork; their object is to ensure that no person acts to
advance the interests of a foreign government or principal within the United States unless the
public has been properly notified of his or her allegiance.” Id. That analysis — together with “the
traditional rule that ignorance of the law is no excuse,” Bryan, 524 U.S. at 196 — disposes of the
handful of inapposite> cases that Terry cites, (Mem. 22-24).

C. FARA Is Not Facially Vague

Terry argues that “criminal prosecutions for violating FARA’s registration requirement are

facially unconstitutional under the First and Fourteenth Amendment’s void for vagueness

4 Michel II resolved certain motions in limine. In a subsequent opinion, Judge Kollar-Kotelly
rejected Michel’s objection to the draft jury charge on the same ground. See United States v.
Michel (Michel III), No. 19 Cr. 148 (CKK), 2023 WL 7140431, at *2 (D.D.C. Apr. 14, 2023); see
also United States v. Michel, 19 Cr. 148 (CKK), Dkt. 290, at 75 (jury charge as given).

3 For example, Terry cites the Eleventh Circuit’s interpretation of “willfulness” under the Arms
Export Control Act (“AECA”), 22 U.S.C. § 2278, in United States v. Adames, 878 F.2d 1374 (11th
Cir. 1989). (Mem. 23-24). That case predates the Supreme Court’s 1998 ruling in Bryan, and the
Second Circuit has expressly held that under Bryan, “the heightened definition of willfulness
applicable to ‘highly technical statutes’ does not apply” to the AECA. United States v. Henry, 888
F.3d 589, 599 (2d Cir. 2018). The Second Circuit observed in Henry that the cases relied upon by
Henry (and Terry here) “concern tax and financial regulation statutes so complicated and non-
intuitive that one might violate them without actually understanding that his conduct was illegal.”
Id. (distinguishing Ratzlaf v. United States, 510 U.S. 135 (1994) and Cheek v. United States, 498
U.S. 192 (1991)); accord United States v. Burden, 934 F.3d 675, 156-59 (D.C. Cir. 2019)
(agreeing there is no heightened definition of willfulness for the AECA and observing that the
Supreme Court “has required proof that a defendant know which law he was breaking in only two
contexts: criminal tax evasion, and currency structuring”). Terry repeats her mistake by citing
United States v. Mattice, (Mem. 24), a case where the “willfulness” provision at issue was
“borrowed from the tax statutes that make willful failure to collect or pay taxes a Federal crime.”
186 F.3d 219, 225 (2d Cir. 1999). The Second Circuit has emphasized that outside the context of
highly technical statutes like “the Internal Revenue Code,” the Bryan “definition of willfulness is
generally applicable.” United States v. Kosinski, 976 F.3d 135, 154 (2d Cir. 2020).

10
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doctrine.” (Mem. 25). Terry does not identify a single precedential or persuasive case holding
that FARA — a law approaching 100 years old — is unconstitutional, either facially or as applied.
And the Government is aware of none. Indeed, an unbroken cascade of cases at every level of the
judiciary has upheld FARA against constitutional challenges, including challenges brought under
the First Amendment. This Court should do the same.

1. Applicable Law

“[Ulnder the Due Process Clause, the void-for-vagueness doctrine requires that a penal
statute define the criminal offense with sufficient definiteness that ordinary people can understand
what conduct is prohibited and in a manner that does not encourage arbitrary and discriminatory
enforcement.” Reynolds v. Quiros, 25 F.4th 72, 96 (2d Cir. 2022). A vagueness challenge may
be brought facially or as-applied to the facts of the case. An as-applied challenge “asserts that a
law cannot constitutionally be applied to the challenger’s individual circumstances.” Copeland v.
Vance, 893 F.3d 101, 110 (2d Cir. 2018). A facial challenge, by contrast, asserts that the “statute
is so fatally indefinite that it cannot constitutionally be applied to anyone.” Id. “Although
ordinarily a plaintiff who engages in some conduct that is clearly proscribed cannot complain of
the vagueness of the law as applied to the conduct of others,” the Supreme Court has “relaxed that
requirement in the First Amendment context, permitting plaintiffs to argue that a statute is
overbroad because it is unclear whether it regulates a substantial amount of protected speech.”
United States v. Williams, 553 U.S. 285, 304 (2008).

As a threshold matter, a facial vagueness challenge based on First Amendment concerns
“may go forward only if the challenged regulation reaches a substantial amount of constitutionally
protected conduct.” Farrell v. Burke, 449 F.3d 470, 496 (2d Cir. 2006). Put differently, the
challenged law must “have a substantial chilling effect on protected conduct” to warrant facial

review. Id. at 497. Even when reaching the merits of a vagueness challenge, however, the

11
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Supreme Court has cautioned that “perfect clarity and precise guidance have never been required
even of regulations that restrict expressive activity.” Williams, 553 U.S. at 304; see also United
States v. Nat’l Dairy Prods. Corp., 372 U.S. 29, 32 (1963) (“The strong presumptive validity that
attaches to an Act of Congress has led this Court to hold many times that statutes are not
automatically invalidated as vague simply because difficulty is found in determining whether
certain marginal offenses fall within their language.”).

2. Discussion

Terry’s facial challenge to FARA fails at the threshold because the Supreme Court has
already held that FARA “places no burden on protected expression.” Keene, 481 U.S. at 480.
“The statute itself neither prohibits nor censors the dissemination of advocacy materials by agents
of foreign principals.” Id. at 478. Instead, FARA simply requires “the disseminators of such
material to make additional disclosures that would better enable the public to evaluate the import”
of that material. Id. at 480. Because FARA “do[es] not penalize speech, but rather the lack of
registration,” United States v. Michel (Michel I), No. 19 Cr. 148 (CKK), 2022 WL 4182342, at *5
(D.D.C. Sept. 13, 2022), FARA “places no burden on protected expression,” Keene, 481 U.S. at
480. FARA therefore cannot “have a substantial chilling effect on protected conduct,” Farrell,
449 F.3d at 496, and facial review for vagueness is unavailable.

This conclusion is in accord not only with the Supreme Court’s reasoning in Keene, but
also with the entire corpus of FARA case law. Until 2022, “no defendant ha[d] ever challenged
FARA'’s registration requirement on vagueness grounds.” Michel I, 2022 WL 4182342, at *5.
That is no accident. Throughout the 87-year history of FARA, the courts have rejected every
constitutional attack on the law, including under the First Amendment. See, e.g., Keene, 481 U.S.

at 477-85 (rejecting First Amendment challenge to statutory designation of a category of materials

12



Case 1:24-cr-00427-LGS Document 52  Filed 03/19/25 Page 24 of 61

under FARA as “political propaganda™);® Att’y Gen. of U.S. v. Irish People, Inc., 796 F.2d 520,
526 (D.C. Cir. 1986) (rejecting claim of selective enforcement of FARA based on protected
expression and noting that “the enforcement of the FARA for the purposes expressed in the statute
does not infringe the exercise of constitutional rights™); Att’y Gen. of U.S. v. Irish People, Inc.,
684 F.2d 928, 935 n.23 (D.C. Cir. 1982) (collecting cases for the observation that FARA “has been
on the books for over 40 years, and cases involving it have been before the federal courts at every
level . . . without there ever being a holding of unconstitutionality”); At#t’y Gen. of U.S. v. Irish N.
Aid Comm. (INAC 1), 530 F. Supp. 241, 253 (S.D.N.Y. 1981) (rejecting as-applied First
Amendment challenge to FARA and noting that “[t]he facial validity of the Act has previously
been upheld against first amendment challenge”), aff’d, INAC 11, 668 F.2d 159 (2d Cir. 1982).

“In short, it is well settled that FARA is constitutional.” Michel I, 2022 WL 4182342, at
*4, Terry does not cite a single case to the contrary. Because FARA places no burden on
expressive activity, the Court should not reach the merits of Terry’s facial vagueness challenge.

* %k

If the Court nevertheless considers Terry’s facial vagueness arguments, the Court should
reject them.

First, Terry argues that the Government’s advisory-opinion process, which enables “[a]ny
present or prospective agent of a foreign principal” to inquire with the Department of Justice as to
whether registration under FARA is required on particular facts, 28 C.F.R. § 5.2(a), “concede(s]
that FARA . . . fails to provide individuals and organizations with fair notice of what conduct

requires registration,” (Mem. 26). As Terry admits, however, (Mem. 26 n.31), these advisory

® Congress later amended FARA to replace the term “political propaganda” with “informational
materials.” Lobbying Disclosure Act of 1995, Pub. L. No. 104-65, § 9, 109 Stat. 691, 699—700
(1995) (codified as amended at 22 U.S.C. § 614).

13
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opinions do not purport to interpret FARA, and their availability therefore concedes no ambiguity
in the statute. Instead, the advisory-opinion process provides requesters “a statement of the present
enforcement intentions of the Department of Justice under the Act with respect” to a proposed
transaction or course of conduct based on an individualized set of proffered facts. 28 C.F.R.
§ 5.2(a) (emphasis added). An advisory opinion thus functions as a safe-harbor letter. Had Terry
sought an advisory opinion during the decade-plus that she covertly worked for the ROK
Government, she would have been entitled to rely upon the opinion to the extent that her
disclosures were accurate and complete. 28 C.F.R. § 5.2(k). Her decision to forgo an advisory
opinion undercuts her claim that she lacked notice; it certainly does not enhance her claim.
Indeed, Terry’s attack on the advisory-opinion process turns the vagueness doctrine on its
head. In considering First Amendment challenges, the Supreme Court has said that the availability
of advisory opinions from a regulator alleviates any vagueness concerns. See Buckley v. Valeo,
424 U.S. 1,41 n.47 (1976) (suggesting that vagueness problems with campaign finance law could
be alleviated by advisory opinions by Federal Election Commission, if process were available to
all subject to criminal sanction under the law); Arnett v. Kennedy, 416 U.S. 134, 160 (1974)
(rejecting vagueness challenge to civil service law because, among other reasons, the agency’s
“Office of General Counsel is available to counsel employees who seek advice on the interpretation
of the Act and its regulations™); U.S. Civ. Serv. Comm’n v. Nat’l Ass’n of Letter Carriers, AFL-
ClO, 413 U.S. 548, 580 (1973) (rejecting vagueness challenge to Hatch Act because, among other
reasons, there was an advisory-opinion process). The Second Circuit has similarly relied upon the
availability of advisory opinions in rejecting a vagueness challenge to the current version of the
Hatch Act. Burrus v. Vegliante, 336 F.3d 82, 91 (2d Cir. 2003). In short, the availability of

advisory opinions puts FARA on even firmer constitutional footing, not less.

14
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Second, Terry argues that FARA’s definition of “agent of a foreign principal” is vague
because “an ordinary person of reasonable intelligence reviewing the Indictment could not
reasonably determine whether the alleged conduct would have triggered the obligation to register
under FARA, which until recently was rarely enforced.” (Mem. 27). This is an as-applied
challenge, not a facial one.” (See infira Section 1.D.1 (discussing standard of review for as-applied
vagueness challenges, which are typically premature at the pleading stage). Regardless, it is
difficult to ascertain what exactly Terry finds vague in the detailed, multi-part definition of “agent
of a foreign principal.” See 22 U.S.C. § 611(c). Terry suggests in passing that the word “direction”
in the phrase “under the direction or control[] of a foreign principal” is ambiguous, (Mem. 27 &
n.32 (referencing 22 U.S.C. § 611(c)(1)), but the word “direction” is a common word with a
common meaning. See, e.g., United States v. Berry-Ortemond, 713 F. App’x 247, 251 (5th Cir.
2017) (holding that “the word ‘direction’ within ‘at the direction of Probation’, is to be interpreted
by its common meaning” and citing Black’s Law Dictionary for the definition of “direct” as “to
move on a particular course” or “to guide”).

(133

Terry also quotes the Second Circuit’s observation in INAC I that “‘[t]he exact perimeters

of a ‘request’ under [FARA] are difficult to locate.”” (Mem. 27 (quoting 668 F.2d at 161)). But
Terry omits the next sentence of the opinion, which makes plain that FARA is not facially vague:

The exact perimeters of a “request” under the Act are difficult to
locate, falling somewhere between a command and a plea. Despite
this uncertainty, the surrounding circumstances will normally
provide sufficient indication as to whether a “request” by a
“foreign principal” requires the recipient to register as an

" Terry’s complaint that her prosecution under FARA is “[n]Jovel,” (Mem. 12), is both inaccurate
and irrelevant to her vagueness challenge. United States v. Kinzler, 55 F.3d 70, 74 (2d Cir. 1995)
(“The claimed novelty of this prosecution does not help Lida’s cause, for it is immaterial that there
is no litigated fact pattern precisely in point.”).
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“agent.” For example, it is important to ascertain whether those
requested to act were identified with specificity by the principal.

INAC II, 668 F.2d at 161 (emphasis added). Here, for example, it borders on the absurd to suggest
that “an ordinary person of reasonable intelligence,” (Mem. 27), lacked sufficient indication that
planning with an ROK intelligence officer to attend an off-the-record meeting with the U.S.
Secretary of State, meet the ROK intelligence officer in a ROK diplomatic vehicle, and then share
handwritten notes from the meeting with the ROK intelligence officer in the back seat of the ROK
car would trigger the requirement to register under FARA. (See Ind. 9 32-33, 54).

Third, Terry argues that the statutory FARA exemption for persons engaging in “other
activities not serving predominantly a foreign interest,” 22 U.S.C. § 613(d), is vague because the
exemption “could plausibly apply to every activity alleged in the Indictment because each one
served to advance Dr. Terry’s personal and professional goals,” (Mem. 27). Again, this is a
premature as-applied challenge, not a facial challenge. And again, even on the merits, the
objection falls apart when the statutory exception is quoted in full:

Any person engaging or agreeing to engage only (1) in private and
nonpolitical activities in furtherance of the bona fide trade or

commerce of such foreign principal; or (2) in other activities not
serving predominantly a foreign interest . . . .

22 U.S.C. § 613(d) (emphases added). The full quotation makes clear that the exemption in
subsection (d)(2) for “other activities not serving predominantly a foreign interest” is to be read in
conjunction with the exemption in subsection (d)(1) for “bona fide trade or commerce.” Like
activities in furtherance of bona fide trade or commerce, the exemption in subsection (d)(2) refers
to conduct that — while it may have a foreign nexus — does not have as its primary end the service
of the foreign principal. The full quotation also makes clear that the exemptions in Section 613(d)
are “limited to situations where the agent is engaged ‘only’ in those particular activities.” Att’y

Gen. of U.S. v. Covington & Burling, 411 F. Supp. 371, 374 (D.D.C. 1976) (emphasis added)
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(quoting 22 U.S.C. § 613(d)). Thus, even if Terry engaged in some activity that was exempt under
Section 613(d), she would still be required to “include in [her] registration statement a description
of these otherwise exempt legal activities” so long as she engaged in any activity that did require
registration under FARA. Id. There is no dispute that Terry never registered at all.

Fourth, Terry declares that FARA’s definitions of “political activities” and “political
consult[ing]” are “overly broad and vague.” (Mem. 27). Terry does not bother to explain what
she believes is vague about the term “political activities,” which is defined at length in the statute.
See 22 U.S.C. § 611(0). Neither the Government nor the Court should “invent a specific argument
... where defense counsel has not proffered one.”® United States v. Jasper, No. 00 Cr. 825 (PKL),
2003 WL 21709447, at *2 (S.D.N.Y. July 23, 2003), aff’d, 104 F. App’x 781 (2d Cir. 2004). As
for the definition of “political consultant,”® Terry simply asserts that the term “could be read to
sweep up any exchange of information with a foreigner about domestic or international politics.”
(Mem. 27). That is not so. Under FARA, a “political consultant” is not an “agent of a foreign
principal” unless she acts “for or in the interests of such foreign principal,” and has the requisite
agent-principal relationship (i.e., by acting as “an agent, representative, employee, or servant, or
... in any other capacity at the order, request, or under the direction or control” of the foreign

principal). 22 U.S.C. § 611(c)(1)(ii).

8 Should Terry advance a new argument on reply, the Court should decline to consider it because
the Government will have no opportunity to respond. See United States v. Whitehead, No. 22 Cr.
692 (LGS), 2024 WL 4872733, at *1 (S.D.N.Y. Nov. 22, 2024) (“[C]ourts generally do not
consider arguments raised in reply for the first time.”). In the alternative, the Government would
respectfully request leave to file a sur-reply addressing any new arguments Terry raises on reply.

? FARA defines “political consultant” to mean “any person who engages in informing or advising
any other person with reference to the domestic or foreign policies of the United States or the
political or public interest, policies, or relations of a foreign country or of a foreign political party.”
22 U.S.C. § 611(p).

17



Case 1:24-cr-00427-LGS Document 52  Filed 03/19/25 Page 29 of 61

Whether a person has the requisite agent-principal relationship and is acting as a “political
consultant” “for or in the interests of [the] foreign principal” is of course a fact-intensive
determination, and close cases are imaginable because the relationship between foreign principals
and unregistered agents is often shrouded by design. Cf. United States v. Rafiekian, 991 F.3d 529,
545 (4th Cir. 2021) (“Savvy operatives cover their tracks.”). But as the Supreme Court has
explained, it is a “mistake” to believe that “the mere fact that close cases can be envisioned renders
a statute vague.” Williams, 553 U.S. at 305. Close cases are “addressed, not by the doctrine of
vagueness, but by the requirement of proof beyond a reasonable doubt.” Id. at 306. “What renders
a statute vague is not the possibility that it will sometimes be difficult to determine whether the
incriminating fact it establishes has been proved; but rather the indeterminacy of precisely what
that fact is.” Id. Here, like in Williams, it is a “clear question[] of fact” susceptible to a “true-or-
false determination,” id., whether a person is acting as “an agent, representative, employee, or
servant, or . . . in any other capacity at the order, request, or under the direction or control” of a
foreign principal, 22 U.S.C. § 611(c)(1). Similarly, it is a clear question of fact whether a person
is “informing or advising . . . with reference to the domestic or foreign policies of the United States
or the political or public interest, policies, or relations of a foreign country or of a foreign political
party,” id. § 611(p), “for or in the interests of [the] foreign principal,” id. § 611(c)(1)(i1). Terry is
free to argue to the jury that the evidence of her activities does not meet these statutory standards.
But that is a question of proof, not of constitutionality.

D. FARA'’s Definitions of “Political Activities” and “Political Consultant” Are
Not Vague As Applied To This Case

In addition to her facial challenge, Terry also argues that FARA — and specifically its

definitions of “political activities” and “political consultant” — are vague as applied to the facts
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of this case.!® (Mem. 30-32). Because the facts of this case have not yet been fully developed,
the Court should, consistent with the law and practice in this District, deny Terry’s as-applied
vagueness challenge as premature. Should the Court reach the merits at this stage, it should deny
Terry’s challenge because FARA put her on fair notice that her unregistered activities as an agent
of the ROK Government were unlawful, and because her unregistered activities fell within the core
of what FARA prohibits.

1. Applicable Law

“When the challenge is vagueness ‘as-applied’, there is a two-part test: a court must first
determine whether the statute gives the person of ordinary intelligence a reasonable opportunity to
know what is prohibited and then consider whether the law provides explicit standards for those
who apply it.” Farrell, 449 F.3d at 486. “Under the fair notice prong, a court must determine
whether the statute, either standing alone or as construed, made it reasonably clear at the relevant
time that the defendant’s conduct was criminal.” United States v. Halloran, 821 F.3d 321, 338 (2d
Cir. 2016). “The arbitrary enforcement prong requires that a statute give minimal guidelines to
law enforcement authorities, so as not to permit a standardless sweep that allows policemen,
prosecutors, and juries to pursue their personal predilections.” Mannix v. Phillips, 619 F.3d 187,
197 (2d Cir. 2010). At bottom, “the vagueness issue on an as-applied challenge is not whether the
statute’s reach is clear in every application, but whether it is clear as applied to the defendant’s

conduct.” United States v. Houtar, 980 F.3d 268, 276 (2d Cir. 2020). “One to whose conduct a

19 Terry asserts that “the only two qualifying activities under FARA that could possibly apply to
[her] activities alleged in the Indictment” are “political activities” and “political consult[ing].”
(Mem. 30). At a minimum, however, her conduct also implicates the statutory definitions of
“public-relations counsel” and “publicity agent.” 22 U.S.C. § 611(g), (h); (see also Ind. 9 9).

19



Case 1:24-cr-00427-LGS Document 52  Filed 03/19/25 Page 31 of 61

statute clearly applies may not successfully challenge it for vagueness.” Parker v. Levy, 417 U.S.
733, 756 (1974).

Because “[a]n implicit requirement of the vagueness test is that it must be clear what the
defendant did,” courts in this District typically defer as-applied vagueness challenges until after a
full evidentiary record is developed at trial. United States v. Shvartsman, 722 F. Supp. 3d 276,
299 (S.D.N.Y. 2024) (Liman, J.); accord, e.g., United States v. Eisenberg, No. 23 Cr. 10 (AS),
2023 WL 8720295, at *6—7 (S.D.N.Y. Dec. 18, 2023); accord, e.g., United States v. Adelglass,
No. 20 Cr. 605 (JSR), 2022 WL 6763791, at *3 (S.D.N.Y. Oct. 11, 2022); United States v. Liu,
No. 19 Cr. 804 (VEC), 2022 WL 443846, at *4 (S.D.N.Y. Feb. 14, 2022); United States v. Avenatti,
No. 19 Cr. 373 (PGG), 2020 WL 70951, at *9 (S.D.N.Y. Jan. 6, 2020).

2. Discussion

Consistent with the law and common practice of this District, the Court should deny Terry’s
as-applied challenge as premature. Whether FARA put Terry on fair notice that her conduct was
criminal, and whether FARA clearly applied to her conduct, depends upon “the actual conduct of
the actor.” diLeo v. Greenfield, 541 F.2d 949, 953 (2d Cir. 1976). To be sure, the Indictment sets
forth a robust factual summary. But even a 31-page summary is not a full exposition of the
Government’s proof. It is for this reason that the Tenth Circuit has held that such a “fact intensive
analysis” as an as-applied vagueness challenge “should be based on/y on the facts as they emerge
at trial.” United States v. Reed, 114 F.3d 1067, 1070 (10th Cir. 1997) (emphasis added).

Should the Court reach the merits of Terry’s as-applied challenge to FARA at the motion
to dismiss stage, rather than based on the facts as they emerge at trial, it should reject the challenge.
Terry speculates that the Government will advance at trial “the broadest possible reading” of the
statutory terms “political consultant” and “political activities,” and then describes hypothetical

consequences to these hypothetical constructions. (Mem. 31-32). This argument fundamentally
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misunderstands the as-applied vagueness analysis. “The test of a statute’s vagueness for due
process purposes is to be made with respect to the actual conduct of the actor who attacks the
statute” — “and not with respect to hypothetical situations at the periphery of the statute’s scope
or with respect to the conduct of other parties who might not be forewarned by the broad language.”
diLeo, 541 F.2d at 953. The question is not whether FARA’s “reach is clear in every application,
but whether it is clear as applied to the defendant’s conduct.” Houtar, 980 at 276.

There can be no serious doubt that a “person of ordinary intelligence” would, for example,
have a “reasonable opportunity to know,” Farrell, 449 F.3d at 486, that coordinating with a South
Korean intelligence officer to pass notes of an off-the-record conversation on North Korean issues
with the U.S. Secretary of State, (Ind. 9 32-33, 54), would (1) be at the “request . . . of a foreign
principal,” and therefore create or continue an agent-principal relationship, 22 U.S.C. § 611(c)(1);
(2) inform the recipient with respect to U.S. policy, and therefore constitute “political
consult[ing],” id. § 611(p); and (3) be “for or in the interests of” the ROK Government, id.
§ 611(c)(1)(i1), and therefore require advance registration under the law. Nor can there be any
serious doubt that Terry’s unregistered transmission of this information to the ROK NIS in the
back of a ROK diplomatic vehicle, (Ind. § 33) — one month after her think tank program received
$11,000 in covert funding from the ROK NIS, (Ind. § 35) — “falls within the core of the statute’s
prohibition.” Thibodeau v. Portuondo, 486 F.3d 61, 67-68 (2d Cir. 2007).

Nor can there be any serious doubt that a “person of ordinary intelligence” would, for
example, have a “reasonable opportunity to know,” Farrell, 449 F.3d at 486, that hosting a happy
hour for Congressional staffers at the request of a ROK intelligence officer, (Ind. [ 55), and then
inviting ROK intelligence officers to attend the happy hour and mingle with Congressional staffers

while posing as diplomats, (Ind. 937, 55), would (1) be at the “request . . . of a foreign principal,”
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and therefore create or continue an agent-principal relationship, 22 U.S.C. § 611(c)(1); (2)
influence U.S. Government officials with respect to U.S. policy, and therefore constitute “political
activities,” 22 U.S.C. § 611(0); and (3) be “for or in the interests of” the ROK Government, 22
U.S.C. § 611(c)(1)(1), and therefore require advance registration under the law. Nor can there be
any serious doubt that secretly inserting ROK intelligence officers into a social gathering of
Congressional staffers, without advance registration as an agent of the ROK Government, “falls
within the core of the statute’s prohibition.” Thibodeau, 486 F.3d at 67-68. Terry argues that the

2

Indictment does not specifically allege that she had the subjective “belie[f]” or “inten[t]” to
influence the U.S. Government with reference to U.S. policy, (Mem. 31),!! but it abandons
common sense to think that Terry, a former CIA employee and senior White House official, could
believe that ROK intelligence officers would wish to secretly mingle with Congressional staffers
for any other reason than to influence the U.S. Government on matters of policy.

The case upon which Terry relies, United States v. Sattar, 272 F. Supp. 2d 348 (S.D.N.Y.
2003), is inapposite. (See Mem. 30-31). In Sattar, Judge Koetl found 18 U.S.C. § 2339B, which
prohibits the provision of material support to a foreign terrorist organization (“FTO”), vague as
applied to the defendants’ alleged supply of “communications equipment” and “personnel.” 272
F. Supp. at 356-61. As to “communications equipment,” Judge Koeltl found that the indictment
sought to criminalize the “mere use” — as opposed to the physical transfer — of “phones and other

means of communication,” which could not have been reasonably anticipated from the text of the

statute. Id. at 258. As to “personnel,” Judge Koeltl expressed concern that the statute could be

' The Government was not required to plead Terry’s belief or intent because that is part of the
statutory definition of “political activities,” 22 U.S.C. § 611(0), which in turn is part of the
statutory definition of “agent of a foreign principal,” id. § 611(c)(1)(1). “[T]he longstanding rule
[is] that an indictment need not plead statutory definitions.” Pugh, 2015 WL 9450598, at *13.
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applied to prosecute the defendants for “mere membership in an FTO,” which is constitutionally
protected, and that one of the defendants, who was an attorney, lacked sufficient notice as to how
she, “acting as an agent of her client, an alleged leader of an FTO, could avoid being subject to
criminal prosecution.” Id. at 359. Judge Koeltl noted that the conduct alleged in Sattar did not
fall within the “hard core” of the statute, such as “a person who provides himself or herself as a
soldier in the army of an FTO,” id., which might otherwise defeat a vagueness challenge.

This case is unlike Sattar. First, as Judge Koeltl later explained, his concern with Section
“2339B’s ban on providing personnel to a [FTO] could trench upon associational and expressive
freedoms — including pure advocacy — protected by the First Amendment.” United States v.
Sattar, 314 F. Supp. 2d 279, 300 (S.D.N.Y. 2004), aff’d sub nom. United States v. Stewart, 590
F.3d 93 (2d Cir. 2009). Here, there is no First Amendment concern because the Supreme Court
has already held that FARA, which criminalizes only the failure to register when required, “places
no burden on protected expression.” Keene, 481 U.S. at 480; see also supra Section 1.C (discussing
First Amendment precedent). Second, unlike “the facts charged in the [Sattar] Indictment in which
various defendants are accused of having participated in the [mere] use of communications
equipment,” 272 F. Supp. 2d at 358, the facts charged in this case go to the “hard core” of FARA,
id. at 359. Terry’s charged conduct — such as her attendance at a meeting with the U.S. Secretary
of State as an unregistered agent of the ROK Government, followed by her covert passing of notes
of the meeting to a ROK intelligence officer in the back of a ROK diplomatic car, (Ind. 9 32-33,
54), or her failure to register before hosting a happy hour to provide ROK intelligence officers
access to Congressional staffers, (Ind. 99 37, 55), all in exchange for that foreign intelligence
service’s provision of luxury goods, high-priced dinners, and more than $37,000 in covert funding

for a public policy program Terry controlled, (Ind. 9 3) — clearly falls within FARA’s scope.
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Far more relevant authority is Michel I — a case that Terry tellingly does not cite, despite
it being the only case to squarely consider a vagueness challenge to FARA. In Michel I, Judge
Kollar-Kotelly observed at the outset that “[a]s a practical matter, any constitutional challenge to
the FARA statute is foreclosed by binding [D.C.] Circuit precedent” holding FARA constitutional.
2022 WL 4182342, at *4. Exercising her discretion to consider the merits of Michel’s vagueness
challenge nonetheless, Judge Kollar-Kotelly found that FARA “is, and has been since its inception,
straightforward and sufficiently precise.” Id. at *5. Judge Kollar-Kotelly rejected Michel’s
suggestion that he was “being prosecuted” for his artistic activities, pointing out that “the key actus
reus” of the statute “is not ‘engaging in political activities’ but rather the omission of failing to
register.” Id. Terry’s mistake is similar: She is not being prosecuted for what she euphemistically
calls “sharing details of her exchanges with other Korea experts and U.S. government officials
with her contacts from South Korea” or “her efforts to connect her professional contacts with one
another.” (Mem. 31). She is being prosecuted for failing to register while acting, again and again
over a period of more than 10 years, as an agent of the ROK Government. Because “FARA
criminalizes, in clear terms, failure to register in advance of engaging in the delineated political
activities,” the statute “clearly proscribe[s] political advocacy at the behest of a foreign official,
[and] any vagueness challenge must fail.” Michel I, 2022 WL 4182342 at *5-6.

E. Count Two (Substantive Violation of FARA) Is Not Duplicitous

Terry argues that Count Two is duplicitous because the Indictment “fails to allege any
activities that Dr. Terry undertook on behalf of the South Korean government . . . between June
2014 and December 2016, and between December 2016 and late 2018.” (Mem. 32). “During
those gaps,” Terry argues, she “could not have been under an ongoing obligation to register as a
foreign agent because she was not engaging in any conduct that could plausibly require registration

under FARA.” (Mem. 32). Terry is wrong. She is wrong because FARA is a continuing offense,
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and so any purported “gaps” in her activities for the ROK Government are immaterial so long as
she has not registered — which she never did. She is also wrong because the Indictment plainly
alleges that she violated FARA “[f]rom at least in or about 2013 to at least in or about June 2023,”
(Ind. 9 66), and the case law makes clear that any factual challenge to the duration or continuity of
her activity cannot be resolved by the Court at this stage.

1. Applicable Law

“An indictment is impermissibly duplicitous where: 1) it combines two or more distinct
crimes into one count . . . and 2) the defendant is prejudiced thereby.” United States v. Sturdivant,
244 F.3d 71, 75 (2d Cir. 2001). “An apparently illegal joinder of offenses may be proper because
the allegations in a particular count constitute a ‘continuing offense,”” which is an offense that “by
its nature or by its terms is a single, ongoing crime.” United States v. Castellano, 610 F. Supp.
1359, 1408 (S.D.N.Y. 1985). More generally, “under the law of this Circuit, acts that could be
charged as separate counts of an indictment may instead be charged in a single count if those acts
could be characterized as part of a single continuing scheme.” United States v. Aracri, 968 F.2d
1512, 1518 (2d Cir. 1992).

“In a pretrial motion to dismiss a count as duplicitous, the Court considers only the
indictment on its face.” United States v. Greenberg, No. 21 Cr. 92 (AJN), 2022 WL 827304, at
*11 (S.D.N.Y. Mar. 9, 2022). Where an indictment is not duplicitous on its face, “courts in this
Circuit have repeatedly denied motions to dismiss a count as duplicitous.” United States v. Ohle,
678 F. Supp. 2d 215, 222 (S.D.N.Y. 2010). This is because a reviewing court may consider “the
record as a whole,” including evidence at trial, “in determining whether an indictment is in fact
multiplicitous or duplicitous.” United States v. Walsh, 194 F.3d 37, 46 (2d Cir. 1999). So long as

“a jury could find some set of facts” that demonstrate a single offense, “dismissal on duplicity
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grounds is unjustified . . . prior to the presentation of the government’s case at trial.” United States
v. Rajaratnam, 736 F. Supp. 2d 683, 689 (S.D.N.Y. 2010).

2. Discussion

FARA expressly provides that the failure to register when required is a continuing offense.
22 U.S.C. § 618(e) (“Failure to file any such registration statement or supplements thereto as is
required by either section 612(a) or section 612(b) of this title shall be considered a continuing
offense for as long as such failure exists, notwithstanding any statute of limitation or other statute
to the contrary.”). Only three cases appear to have addressed the question of when a FARA
continuing offense ends — or, put another way, when the statute of limitations begins to run. First,
in 1987, a two-judge majority of a D.C. Circuit panel held that “the statute of limitations for failing
to register under FARA begins to run from the last day that an individual acts as an agent of a
foreign principal.” United States v. McGoff, 831 F.2d 1071, 1096 (D.C. Cir. 1987). Judge Bork
dissented, arguing that “under the explicit language of [FARA,] McGoff’s offense continues until
he registers.” Id. at 1097. Second, thirty-five years after McGoff, Judge Boasberg independently
analyzed the text of FARA (in the context of a civil enforcement action) and agreed with Judge
Bork that the statute of limitations “never start[s] running as long as the person has not registered.”
Att’y Gen. of United States v. Wynn (Wynn I), 636 F. Supp. 3d 96, 101-02 (D.D.C. 2022), aff’d,
Wynn 11,104 F.4th 348 (D.C. Cir. 2024). Nevertheless, Judge Boasberg dismissed the enforcement
action because he was “bound to apply the statute as interpreted by the D.C. Circuit.” Id. at 107.
Third, a unanimous panel of the D.C. Circuit affirmed Judge Boasberg’s dismissal, emphasizing
that it too was bound by circuit precedent in McGoff. Wynn II, 104 F.4th at 352, 355.

Whether the Court adopts the holding of the panel majority in McGoff, or the reasoning

underlying Judge Bork’s and Judge Boasberg’s opinions, Count Two is not duplicitous.
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As an initial matter, unlike the D.C. courts, this Court is not bound by McGoff. As Judge
Boasberg explained in his careful opinion, the continuing offense described in Section 618(e) is
the failure to register as required under Section 612(a). Wynn I, 636 F. Supp. 3d at 101-02. And
the “more natural” and “more sensible” reading of Section 612(a) is that “registration as an agent
is retroactively required even after the termination of an agency relationship.” /Id. (analyzing 22
U.S.C. § 612(a), which provides in relevant part that “[t]he obligation of an agent of a foreign
principal to file a registration statement shall, after the tenth day of his becoming such agent,
continue from day to day, and termination of such status shall not relieve such agent from his
obligation to file a registration statement for the period during which he was an agent of a foreign
principal”). Despite acknowledging that this “might appear the more natural reading” of the text,
the majority in McGoff declined to adopt it, in part because it was “reluctant” to “virtually eliminate
the statute of limitations for failure to file under FARA.” 831 F.2d at 1083, 1093. But the statute
of limitations is eliminated only insofar as the agent never registers. There is nothing strange about
that result in the context of FARA, where the “key actus reus” is not the agent’s activity for the
foreign principal but rather his failure to register. Michel I, 2022 WL 4182342, at *5. And
Congress expressly made that failure to register a continuing offense in 22 U.S.C. § 618(e).

If the Court agrees with Judge Boasberg and Judge Bork that under the plain text of FARA,
Terry’s violation of FARA continued until she registered (which she never did), then Terry’s
duplicity challenge is at an end. Any purported “gaps of time” in her activities for the ROK
Government, (Mem. 32), are irrelevant because Terry’s FARA violation — that is, her failure to
register — continued throughout those purported gaps.

But even if the Court adopts the holding of the panel majority in McGoff, Count Two is not

duplicitous. In both McGoff and Wynn, the agency relationship terminated years before the cases
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were brought. See McGoff, 831 F.2d at 1072 (criminal information filed seven years after agency
relationship ended); Wynn I, 636 F. Supp. 3d at 10001 (civil enforcement action brought five
years after agency relationship ended). Here, by contrast, “the last day” that Terry “act[ed] as an
agent of a foreign principal,” McGoff, 831 F.2d at 1096, was in June 2023. (See Ind. 9 53-59).
Terry assumes that each of the purported “gaps of time” in the narrative portion of the Indictment
terminated her relationship with the ROK Government, such that she effectively ended and then
restarted a new “period[] . . . of possible FARA activity.” (Mem. 32). But there is no requirement
— in agency law, criminal law, or the FARA context — that an agent perform work for a principal
every single minute of every day in order for the agency relationship to endure. See 3 Am. Jur. 2d
Agency § 25 (“When once shown to have existed, an agency relationship will be presumed to have
continued in the absence of anything to show its termination.”). As the Supreme Court observed
more than a century ago in the context of conspiracy, a defendant, “[h]aving joined in an unlawful
scheme, having constituted agents for its performance,” the law will presume the “scheme and
agency to be continuous until full fruition be secured, until he does some act to disavow or defeat
the purpose.” Hyde v. United States, 225 U.S. 347,369 (1912). Accordingly, even under McGoff,
Terry’s FARA violation continued throughout the period charged in Count Two.

If the Court does not reject Terry’s duplicity motion on the ground that FARA is a
continuing offense, it should deny the motion as premature. Count Two is not duplicitous on its
face because it alleges that Terry violated FARA “[f]rom at least in or about 2013 to at least in or
about June 2023.” (Ind. 9 66). The existence and duration of any supposed “gaps” of unregistered
activity in that period — whatever their legal significance — is a question of fact. Cf. Ohle, 678
F. Supp. at 222 (“If the Indictment on its face sufficiently alleges a single conspiracy, the question

of whether a single conspiracy or multiple conspiracies exists is a question of fact for the jury.”).
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Put differently, whether Terry engaged in a single or multiple schemes to violate FARA, or
whether she violated FARA during one period or three, cannot be determined by the Court without
a full evidentiary record. Because “a jury could find some set of facts” demonstrating that Terry
violated FARA through the charged period of 2013 to June 2023,'? “dismissal on duplicity grounds
[would be] unjustified” at this stage. Rajaratnam, 736 F. Supp. 2d at 689.

F. Count One (Conspiracy to Violate FARA) Is Neither Duplicitous Nor
Otherwise Deficient

Recycling the preceding argument, Terry cursorily argues that Count One is also
“duplicitous in that it improperly joins any potential conspiracy between Dr. Terry and South
Korean NIS with any potential conspiracy between Dr. Terry and South Korean MFA [Ministry
of Foreign Affairs], thereby alleging multiple separate and distinct conspiracies in a single count.”
(Mem. 34). This argument makes no sense: Terry conspired to act as an agent of the ROK
Government, (Ind. § 63), and the ROK NIS and the ROK MFA are both arms of the ROK
Government. It plainly follows that Terry, the ROK NIS officials, and the ROK MFA officials
“agreed to participate in what [each] knew to be a collective venture directed toward a common
goal.” United States v. Eppolito, 543 F.3d 25, 47 (2d Cir. 2008). Terry complains that “there is
not a single allegation that the NIS officers ever interacted with the MFA officials or
communicated with each other about Dr. Terry,” (Mem. 34), but “there is no requirement that each
member of a conspiracy conspire directly with every other member of it, or be aware of all acts
committed in furtherance of the conspiracy, or even know every other member,” Freeman v. HSBC

Holdings PLC, 57 F.4th 66, 78 (2d Cir. 2023), cert. denied, 144 S. Ct. 83 (2023). And, in any

12 Indeed, the fact that Terry transitioned NIS handlers when they completed their terms of
diplomatic cover in the United States, (Ind. § 27), strongly supports the inference that Terry
continued her unregistered activities for the ROK Government throughout any purported “gaps.”
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event, “[w]hether the government has proved a single conspiracy or has instead proved multiple
other independent conspiracies is a question of fact for a properly instructed jury.” Aracri, 968
F.2d at 1519. “Applying this principle, courts in this district have denied pre-trial motions to
dismiss conspiracy counts as duplicitous.” United States v. Nachamie, 101 F. Supp. 2d 134, 153
(S.D.N.Y. 2000). The Court should do so here.

Finally, Terry argues that Count One fails to state an offense because “[t]here is no
allegation that . . . the NIS officers or the South Korean MFA officials . . . were ever aware of the
obligation for persons like Dr. Terry to disclose their status as foreign agents to the government,
let alone that they agreed that Dr. Terry should evade it.” (Mem. 33). As discussed above, actual
knowledge of FARA is not required under the Bryan standard of willfulness. But regardless of
the legal standard, the factual question of whether the conspirators had the requisite knowledge or
intent cannot be decided on a motion to dismiss. Wedd, 993 F.3d at 121 (“At the indictment stage,
we do not evaluate the adequacy of the facts to satisfy the elements of the charged offense.”). All
that is required to plead an offense is that the indictment “track the language of the statute charged
and state the time and place (in approximate terms) of the alleged crime.” Stringer, 730 F.3d at
124. The charging language of Count One meets this standard, (Ind. 9 62—64), and so the motion
to dismiss must be denied.

II. Terry Is Not Entitled to a Bill of Particulars

Terry moves for a bill of particulars seeking: (1) each of Terry’s alleged acts that required
registration under FARA, and the Government’s legal theory for each such act, and (2) the
identities of Terry’s co-conspirators. (Mem. 36, 39). This information is either beyond the scope
of a bill of particulars or has already been provided in the Indictment and in the extensive discovery
produced in this case (including a substantial quantity of witness statements for anticipated

Government witnesses). In addition, Terry will receive trial exhibits, a witness list, and additional
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Jencks Act material reasonably in advance of trial. Terry is not entitled to a bill of particulars
under well-established law, and her request should therefore be denied.

A. Applicable Law

Federal Rule of Criminal Procedure 7(f) authorizes the Court to direct the Government to
file a bill of particulars. A bill of particulars is not, however, a “discovery device and should not
function to disclose evidence, witnesses, and legal theories to be offered by the Government at
trial or as a general investigative tool for the defense.” United States v. Mandell, 710 F. Supp. 2d
368, 384 (S.D.N.Y. 2010). Rather, the sole purpose of a bill of particulars is to furnish facts that
are necessary to apprise a defendant of the charges against her with sufficient precision to (i) enable
her to prepare her defense, (i1) avoid unfair surprise at trial, and (iii) preclude a second prosecution
for the same offense. See Wong Tai v. United States, 273 U.S. 77, 80-82 (1927); United States v.
Ramirez, 609 F.3d 495, 503 (2d Cir. 2010).

“A bill of particulars is required only where the charges . . . are so general that they do not
advise the defendant of the specific acts of which he is accused.” Caban, 2017 WL 4990653, at
*3. Furthermore, “a bill of particulars is not necessary where the government has made sufficient
disclosures concerning its evidence and witnesses by other means.” Walsh, 194 F.3d at 47. “The
crucial question is whether the information sought is necessary, not whether it is helpful.” United
States v. Love, 859 F. Supp. 725, 738 (S.D.N.Y. 1994).

B. Discussion

Terry moves to compel the Government, in the form of a bill of particulars, to provide
detailed information to which she is not entitled concerning the ways in which the Government
intends to prove its case. Terry, like every defendant, is entitled to sufficient information to
understand the charges against her, to prepare a defense, and to protect against double jeopardy.

The Government has already provided that information, and much more, in the 31-page Indictment
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alleging 16 overt acts, and in the extensive and organized discovery, which includes, among other
materials, at least ten search warrant affidavits; voluminous FBI reports and records; recorded
phone calls and other conversations featuring or otherwise discussing Terry; electronic data,
including emails and documents obtained from Terry’s prior employers, and extractions of Terry’s
electronic devices and iCloud account; and surveillance photographs and videos.

Courts routinely deny motions for bills of particulars where, as here, the charging
instrument is a speaking indictment. See, e.g., United States v. Carroll, No. 19 Cr. 545 (CM),
2020 WL 1862446, at *6 (S.D.N.Y. Apr. 14, 2020) (finding “no basis for a bill of particulars”
where “[t]lhe charges against the defendants are explained in detail in a lengthy speaking
indictment, and the charges track the language of the applicable statutes while stating the time and
place in approximate terms of the charged conspiracy™); accord, e.g., United States v. Shkreli, No.
15 Cr. 637 (KAM), 2016 WL 8711065, at *5 (E.D.N.Y. Dec. 16, 2016); United States v. Wedd,
No. 15 Cr. 616 (KBF), 2016 WL 1055737, at *3 (S.D.N.Y. Mar. 10, 2016). The Government’s
production of voluminous and itemized discovery is another reason to deny Terry’s motion for a
bill of particulars. See, e.g., United States v. Lobo, No. 15 Cr. 174 (LGS), 2017 WL 1102660, at
*2 (S.D.N.Y. Mar. 22, 2017); Law, 2017 WL 1435746, at *2-3; United States v. Heatley, 994 F.
Supp. 483, 488 (S.D.N.Y. 1998).

It is well established that the “law does not impose upon the government an obligation to
preview its case or expose its legal theory,” United States v. Leonelli, 428 F. Supp. 880, 882
(S.D.N.Y. 1977), and consistent with that principle, “courts generally deny requests for bills of
particulars concerning the wheres, when, and with whoms of the crime.” United States v.
Perryman, 881 F. Supp. 2d 427, 430 (E.D.N.Y. 2012); accord United States v. Rittweger, 259 F.

Supp. 2d 275, 291 (S.D.N.Y. 2003). Still, Terry seeks granular particularity as to which of her
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actions violate which qualifying activities requiring registration under FARA, and she leans
heavily on United States v. Concord Management & Consulting LLC, 385 F. Supp. 3d 69 (D.D.C.
2019) to do so. (Mem. at 36-37).

Concord Management is inapposite. There, sixteen defendants, three of which were
Russian corporate entities (including the movant Concord Management), were charged in an eight-
count indictment alleging, among other charges, a Klein conspiracy to defraud the United States
in violation of 18 U.S.C. § 371. See Indictment, No. 18 Cr. 32 (DLF), Dkt. 1 (D.D.C. Feb. 16,
2018). Unlike here, those defendants were neither charged with a substantive violation of FARA
nor a conspiracy to violate FARA. Id. Rather, FARA was relevant insofar as the object of the
Klein conspiracy was to impair, obstruct, and defeat “the lawful functions of the Federal Election
Commission, the U.S. Department of Justice, and the U.S. Department of State in administering
federal requirements for disclosure of foreign involvement in certain domestic activities,” and the
Department of Justice administers FARA. Id. 99 9, 26.

In ordering the Government to provide only some of the defendant’s numerous requested
particulars, the court highlighted a number of unique circumstances, none of which exist in this
case. Those circumstances included: (1) the case involved three “foreign corporate defendants,”
one of which employed hundreds of people in support of the conspiratorial objective; (2) the
conspiracy targeted three separate U.S. agencies; (3) the conspiracy “was carried out largely on
foreign soil by at least thirteen individuals who are beyond the jurisdiction” of the court; (4) the
court “restricted access to the vast majority” of the discovery at the Government’s request; (5) as
Russian nationals, the defendants may have “had no duty to disclose” their “Russian identities and
affiliations” under FARA “in the first place,” and as such, “the specific laws — and underlying

conduct — that triggered such a duty are critical”’; and (6) “the indictment does not cite the specific
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statutory and regulatory disclosure requirements that the defendants violated.” Concord
Management, 385 F. Supp. 3d at 75, 78. Indeed, the FARA statute was cited nowhere in the
indictment, and FARA itself was referenced in just one of the indictment’s paragraphs.

This case is far simpler. Terry is charged only with substantive and conspiratorial
violations of FARA, and the relevant statutes are cited in the Indictment. She is a U.S. citizen, not
a foreign entity. She has no co-defendants. And she and her counsel have had full access to the
discovery in this case. Simply stated, the unique and complicating facts of Concord Management
are not present here. Terry’s motion for a bill of particulars identifying the Government’s “legal
theories” and precise “manner in which it will attempt to prove the charges,” Rittweger, 259 F.
Supp. 2d at 291, is far beyond the scope of a bill of particulars and should be denied.

Terry also moves for a bill of particulars identifying each of her co-conspirators by name.
(Mem. 39). This too should be denied. “It is well-established that the Government is not required
to disclose the identities or statements of co-conspirators.” United States v. Helbrans, 547 F. Supp.
3d 409, 438 (S.D.N.Y. 2021); see also United States v. Rivera, No. 16 Cr. 175 (LGS), 2017 WL
1843302, at *3 (S.D.N.Y. May 8, 2017).

The discovery and the detailed Indictment — which include, among other things, the names
of Terry’s ROK NIS handlers described in the Indictment — easily satisfy the requirement that
the defendant have adequate notice of the charges and the evidence to enable her to prepare for
trial and avoid unfair surprise. Further, the Government will follow its customary practice of
marking and producing trial exhibits in advance of trial, which will serve as another safeguard
ensuring that the defendant has an adequate opportunity to prepare her defense. See United States

v. Rigas, 258 F. Supp. 2d 299, 305-06 (S.D.N.Y. 2003) (pretrial disclosure of trial exhibits can be
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factor supporting denial of request for bill of particulars). Terry’s motion for a bill of particulars
should therefore be denied.

I11. Terry’s Statements to Law Enforcement Should Not Be Suppressed

Terry seeks suppression of inculpatory statements she made during a voluntary interview
with FBI agents, including her admission that she was a “source” for the ROK NIS. (Ind. q 53).
In support of her claim that she was in custody during the interview, Terry filed a declaration
containing numerous self-serving falsehoods. As detailed below, the FBI’s reports, drafted by the
three agents present at the interview shortly thereafter, confirm that the interview was voluntary
and non-custodial. Indeed, at one point in the interview (as discussed below), Terry mocked one
of the FBI agents for repeatedly reminding her that the interview was voluntary, declaring that the
agent’s spouse must be annoyed by his repetitive nature. No hearing is required because even
accepting arguendo Terry’s statements as true, her allegations, coupled with the undisputed facts
and relevant case law, show that she participated in a non-custodial interview. Suppression
therefore is not warranted.

A. The Non-Custodial Interview

As detailed in the FBI’s reports totaling 37 pages (the “Reports™), three FBI agents (the
“Agents”) — who wore business suits and had their firearms concealed — conducted a voluntary

interview of Terry at her home, at a nearby hotel, and at a nearby café (the “Interview”).'?

13 The FBI reports are attached hereto as Exhibits A, B, and C. Exhibit A covers the portions of
the Interview at the defendant’s home and at the hotel. Exhibit B covers the portion of the
Interview during the walk from the hotel back to the defendant’s apartment and was written by
only one FBI agent because the others were not within hearing distance of the defendant during
this walk. Exhibit C covers the portion of the Interview at the café and was drafted by the three
agents present, one of whom is a different agent than was present during the Exhibit A portion of
the Interview.
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At approximately 8:40 a.m., Terry gave permission for the Agents to enter her home and
directed the Agents to sit at her dining room table. (Ex. A at 1). The Agents identified themselves
and informed Terry that the Interview was voluntary and that she was free to instruct the Agents
to leave her home at any time. (/d.). After answering many of the Agents’ questions concerning
Terry’s contacts with intelligence officers from the ROK NIS, Terry asked the Agents if she needed
a lawyer or if she was in trouble. (/d. at 6). The Agents told Terry that they were conducting a
counterintelligence investigation and could not give Terry advice on seeking a lawyer. (/d.). Terry
continued speaking with the Agents.

After some time, the Agents asked Terry if her partner would be returning home soon, and
Terry said he would be home “any minute.” (/d. at 7). The Agents offered to continue interviewing
Terry at a nearby hotel suite and said that continuing the Interview was voluntary. (/d.). Terry
said that she was concerned with how to explain to her partner why the FBI was in their home and
why she was leaving with the Agents, and she asked the Agents for suggestions on what to tell her
partner. (Id.). After conferring with the Agents, Terry said that she would tell her partner that the
FBI needed her for a national security matter related to being hacked by North Korea (the “North
Korea Ruse™). (Id.). She agreed to continue the Interview at the hotel and changed clothes. (/d.).

While Terry changed clothes, her partner and three New York City Police Department
(“NYPD”) officers wearing NYPD jackets, without firearms displayed, entered the apartment.
(Id.). The Agents identified themselves and showed their credentials to Terry’s partner. (/d. at 8).
Terry conveyed the North Korea Ruse to her partner and said that she would be leaving with the

Agents for an unspecified period of time. (/d.).
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At approximately 9:42 a.m., Terry and the Agents left Terry’s home and walked for
approximately five minutes to the nearby hotel, engaging in small talk on the way.'* (/d.). Upon
arriving at the hotel suite, the Agents advised Terry that she was free to select her preferred seat
within the suite, that the suite’s door was unlocked, and that she was free to leave at any time.
(Id.). The Agents offered Terry coffee, water, and food. (/d. at 9). Terry refused food but
requested water and a skim milk latte. (/d.). An Agent got Terry those beverages, as well as an
almond croissant. (/d.).

Terry informed the Agents that she had to attend a pre-scheduled Zoom meeting at 10:00
a.m. (/d. at 10). The Agents told Terry that she was free to conduct the Zoom meeting in the suite,
and she did so until approximately 10:08 a.m. (/d.). Thereafter, Terry continued the Interview
with the Agents. (/d. at 10—11).

At approximately 11:55 a.m., following a ten-minute bathroom break, the Agents requested
Terry’s consent to search her phone, and she refused. (/d. at 22). The Agents reminded Terry that
the Interview was voluntary and she was free to leave at any time. (/d. at 22-23). Terry chose to
continue the Interview. At one point, Terry offered to show the Agents her messages with NIS
Handler-3 on the encrypted messaging application Signal, and the Agents photographed those
messages on her phone. (/d. at 26). After some time, the Agents asked to review the Signal
messages again, and Terry provided them with her unlocked phone. (/d. at 28). At that point, the
Agents provided Terry with a warrant to search her person, including her phone. (/d.). Terry

asked again if she needed a lawyer, and the Agents advised that they could not answer this question

4 After leaving Terry’s apartment, NYPD officers were not observable for the rest of the
Interview. (/d. at 8).
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or give her legal advice on seeking a lawyer. (/d.). The Agents asked for Terry’s phone passcode,
and she provided it. (/d.). The Interview continued.

The Agents asked for Terry’s consent to search her apartment, and she consented. (/d. at
29). Terry asked the Agents for a plausible excuse as to why the FBI needed to search her
apartment because her partner did not know about her relationship with NIS Handler-3. (/d.).
Terry called her son, and then her partner, on speakerphone. (/d.). Terry told her partner to
immediately vacate the apartment because the FBI needed to sweep it for a “bug.” (/d.).

At approximately 1:30 p.m., Terry walked the Agents back to her apartment, opened the
door for them, and escorted them around. (/d.). Terry placed a desktop computer, two laptops,
and an iPad on her desk; connected them to a power supply; and wrote their passwords on a sticky
note. (/d. at 30). Terry retrieved from her closets the designer bags and jacket gifted to her or
otherwise funded by NIS Handler-2 and NIS Handler-3. (/d.). Terry left the Agents at her
apartment and departed to meet her partner at a store at approximately 1:50 p.m. (/d.).

At approximately 7:05 p.m., Terry met the Agents at the outdoor seating area of a café near
her apartment to continue the Interview. (Ex. C at 1). The agents again reminded Terry that the
Interview was voluntary and that she was free to leave at any time. (/d.). Terry confirmed that
she understood. (Id.). At some point, the café closed, and Terry agreed to continue the Interview
in the lobby of a hotel down the street. (/d. at4). An Agent told Terry that the Interview continued
to be voluntary and that she was free to leave at any time. (/d.). Terry mimicked that Agent’s
manner of speech and said that she knew the Interview was voluntary. (Id.). Terry further told
the Agent that the Agent need not be so repetitive, and that the Agent’s spouse must be frustrated
with the Agent’s tendency to be repetitive. (/d.). Terry continued speaking with the Agents until

the Interview concluded that evening.
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B. Applicable Law

“It is settled that a prosecution may not use incriminating statements obtained from a
defendant during a custodial interrogation unless it demonstrates that, prior to any questioning, the
defendant was” given a Miranda warning, i.e., that he was “warned that he has a right to remain
silent, that any statement he does make may be used as evidence against him, and that he has a
right to the presence of an attorney.” United States v. Mitchell, 966 F.2d 92, 97-98 (2d Cir. 1992);
see Miranda v. Arizona, 384 U.S. 436 (1966). “Miranda warnings are not required, however,
when the defendant is not in custody.” Mitchell, 966 F.2d at 98; cf. Berkemer v. McCarty, 468
U.S. 420, 440 (1984) (“It is settled that the safeguards prescribed by Miranda become applicable
as soon as a suspect’s freedom of action is curtailed to a degree associated with formal arrest”).

“The test used in determining whether a defendant was in custody is an objective one.”
Mitchell, 966 F.2d at 98; see Stansbury v. California, 511 U.S. 318, 323 (1994). The central issue
is whether, under the totality of the circumstances, “a reasonable person [would] have felt he or
she was not at liberty to terminate the interrogation and leave.” Yarborough v. Alvarado, 541 U.S.
652, 663—65 (2004). In making that determination, courts may consider, among other factors:
(1) “the interrogation’s duration”; (2) “its location (e.g., at the suspect’s home, in public, in a police
station, or at the border)”; (3) “whether the suspect volunteered for the interview”; (4) “whether
the officers used restraints”; (5) “whether weapons were present and especially whether they were
drawn”; (6) “whether officers told the suspect he was free to leave or under suspicion”; and
(7) whether law enforcement “confiscated [the defendant’s] travel documents.” United States v.
FNU LNU, 653 F.3d 144, 153 (2d Cir. 2011). “To look only at any single factor would be
inconsistent with Miranda’s role as a protection against coercion,” because the Miranda “rule
exists to temper the ‘potentiality for compulsion’ that exists when an individual is ‘cut off from

the outside world’ and subjected to ‘incommunicado interrogation . . . in a police-dominated
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atmosphere.’” Id. at 154 (quoting Miranda, 384 U.S. at 457, 445). “Decisions in this circuit have
emphasized that in the absence of actual arrest, an interrogation is not custodial unless the
authorities affirmatively convey the message that the defendant is not free to leave.” Mitchell, 966
F.2d at 98 (collecting cases).

C. Discussion

As evidenced by the lengthy and detailed Reports drafted shortly after the Interview,
Terry’s declaration (the “Declaration” or “Decl.”) contains numerous misrepresentations and
omissions about the Interview. Nevertheless, even accepting all of Terry’s allegations as true —
which they are not — any reasonable person in her position would have known that she was not
under arrest and was free to leave.!> And the undisputed facts — including that the FBI never
displayed weapons, arrested, or handcuffed Terry — weigh heavily against a finding of custody.
Accordingly, there is no basis to suppress her statements, and the Court can and should deny
Terry’s motion without a hearing. See, e.g., United States v. Raphael, No. 24 Cr. 339 (LGS), 2024
WL 4691024, at *2-3 (S.D.N.Y. Nov. 6, 2024) (denying evidentiary hearing where defendant did

not raise a contested issue of “material fact” that “would change the outcome of this motion™).

15 Despite characterizing the Interview as “coercive,” (Mem. 39, 45), Terry makes no claim that
her statements to the FBI were involuntary. Nor could she. See, e.g., Diaz v. Senkowski, 76 F.3d
61, 62-66 (2d Cir. 1996) (statements voluntary where defendant was interrogated for four hours
and there was no evidence that he was denied food, bathroom access, or sleep and he was not
beaten, otherwise abused, or handcuffed); Herrera v. Capra, No. 19 Civ. 5321 (LGS), 2020 WL
6263635, at * (S.D.N.Y. Oct. 23, 2020) (statements voluntary where defendant was questioned for
17 hours beginning at 10:50 p.m. in a police precinct, but had several two-hour intervals when he
was alone and could have slept).
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In her motion, Terry relies on eleven assertions ' to claim that she was subject to a custodial
interrogation. None of them, taken alone or in totality, warrant a hearing let alone suppression.

First, Terry claims that the Agents rang her doorbell at 8:40 a.m. when she was home alone,
displayed their credentials, asked to come inside to speak with her, and she then let them inside
her home. (Decl. ] 3). Terry alleges that the Agents “ordered” her to sit down at her dining room
table and told her that they “needed to talk” to her. (Decl. 9§ 4, 6). Communicating a purported
order to sit, and the need to talk, in an interviewee’s own home does not render the Interview
custodial under Second Circuit law. Compare these assertions, for example, to those in a case
where the Second Circuit found there was no custodial interrogation when the defendant was
pushed against the wall by nine federal agents in his home and temporarily handcuffed during an
“extreme panic attack.” United States v. Familetti, 878 F.3d 53, 56, 60—62 (2d Cir. 2017). That
is because in the absence of a formal arrest, “courts rarely conclude . . . that a suspect questioned
in her own home is in custody” for Miranda purposes. United States v. Faux, 828 F.3d 130, 135—
36 (2d Cir. 2016) (despite presence of over a dozen agents, defendant was not in custody when
“questioned in the familiar surroundings of her home . . . seated at her own dining room table”);
see also Beckwith v. United States, 425 U.S. 341, 345-47 (1976) (no Miranda warnings required
where interview was conducted at 8:00 a.m. at dining room table in private home); Mitchell, 966
F.2d at 98-99 (no Miranda warnings required where defendant invited agents into his home and
was “cooperative,” and there was no speech or action that could reasonably be taken as
“intimidating, coercive, or restricting [defendant’s] freedom of action™); United States v. Badmus,

325 F.3d 133, 138-39 (2d Cir. 2003) (no Miranda warnings required because, although defendant

16 The Government has disputed, below the line, a number of Terry’s allegations. That is no
concession as to any of her other allegations, which, solely for the purposes of this argument, the
Government takes as true.
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was asked to stay seated in his living room during execution of a search, interview was conducted
in his home and agents repeatedly told him he was not under arrest).

Second, Terry alleges that when she let the Agents into her apartment, she was in her
“pajamas and was not even wearing a bra,” and that the Agents did not permit her to change
clothes. (Decl. §4). That Terry spoke to the Agents while wearing the same clothing she chose
to wear when she opened the door to her apartment is not material to whether the Interview was
custodial. See United States v. Newton, 369 F.3d 659, 675 (2d Cir. 2004) (“The fact that [the
defendant] was in his home also renders less significant, for purposes of determining his custodial
status, that he was in his underwear while detained. This was simply how [the defendant] had
presented himself when he answered the officers’ knock at the apartment door.”); United States v.
Pichardo, No. 92 Cr. 354 (RPP), 1992 WL 249964, at *6—7 (S.D.N.Y. Sept. 22, 1992) (no custody
when male suspect wearing only bikini underwear was initially forced to the floor at gunpoint,
then questioned a few minutes later). The facts here paint decidedly less custodial circumstances
than those present in Newton and Pichardo, and, unlike the defendants in those cases, Terry was
not questioned while wearing only her underwear.

Third, Terry claims that when the Agents “finally” allowed her to change out of her
pajamas and put on a bra, the “female agent” accompanied her to her bedroom and watched her
change. (Decl. § 11). Terry does not allege that she was questioned while she was changing. In
the context of an arrest — which this was not — “[t]he Second Circuit has long recognized that an
arresting officer has a duty to ensure that an arrestee is sufficiently dressed before removing her
from her residence.” United States v. Rudaj, 390 F. Supp. 2d 395, 401 (S.D.N.Y. 2005)).
However, agents have “no duty to let [a defendant] or his family go . . . unaccompanied to get the

clothing.” Id. at 402. To the contrary, law enforcement is “constitutionally permitted to, and
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indeed foolish not to, accompany whoever went [to get the clothing] to ensure that she did not
destroy evidence while there or return . . . with a weapon.” Id. Although Terry was not in custody,
the same logic applies here. Nothing about the female agent’s presence when Terry changed is
improper; nor did this routine law enforcement step somehow convert a voluntary Interview into
a custodial interrogation.

Fourth, Terry claims that she asked the Agents if they were investigating her and if she
needed a lawyer, that the Agents did not answer the question about whether she needed a lawyer,
but that they told her they were conducting a counterintelligence operation. (Decl. 9 6, 23). Even
when a suspect is in custody — and Terry was not — law enforcement has no obligation to cease
questioning when the interviewee says he “might want a lawyer.” Davis v. United States, 512 U.S.
452,462 (1994) (“Maybe I should talk to a lawyer” was not a request for counsel); see also Diaz,
76 F.3d at 63, 65—66 (“Do you think I need a lawyer?”” was not an assertion of right to counsel).
“Unless the suspect actually requests an attorney, questioning may continue.” Davis, 512 U.S. at
462. Notably, Terry makes no claim that her Sixth Amendment right to counsel was violated in
any way, and she cites no authority for the proposition that the Agents’ lack of response to her
question about whether she needed a lawyer is even relevant to — much less demonstrative of —
whether an interview is custodial.

Fifth, Terry alleges that after an hour of questioning, the Agents “forcefully insisted” that
she “had to leave [her] apartment right away and go with them to a hotel room that they had

reserved.”!” (Decl. §9). The Agents’ so-called forceful insistence, without more, that Terry

17 To the contrary, the Reports reflect that after Terry told the Agents that her partner would be
home “any minute,” the Agents offered to continue the Interview at a nearby hotel and again
reminded Terry that continuing the Interview was voluntary. (Ex. A at 7). Nevertheless, even
accepting as true Terry’s account of the Interview, it was not custodial.
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continue the Interview in a new location — especially one that was not a police station or other
area within law enforcement control — did not transform a voluntary interview into a custodial
one. See, e.g., Campaneria v. Reid, 891 F.2d 1014, 1020 n.1 (2d Cir. 1989) (defendant not in
custody where law enforcement “ordered” him into a hotel elevator but did not “physically or
verbally indicate[] . . . that he was not free to leave”); United States v. Mussaleen, 35 F.3d 692,
697 (2d Cir. 1994) (defendant not in custody when he left his house with detectives and went to a
police station at their request); United States v. Titemore, 437 F.3d 251, 260 (2d Cir. 2006)
(“easily” dispensing with Miranda claim after officer “asked [the defendant] to step outside to talk
with him” because defendant was never placed under arrest or restrained in any way); United States
v. Wilson, 901 F. Supp. 172, 174-75 (S.D.N.Y. 1995) (interview “conducted during ordinary
business hours in a commercial, as opposed to government, premises” was not custodial); United
States v. Sawinski, No. 00 Cr. 49 (RPP), 2000 WL 1357491, at *4 (S.D.N.Y. Sept. 20, 2000)
(interview was non-custodial because, among other reasons, defendant was allowed to “walk
alongside” law enforcement to location of interview).

Terry cites United States v. Tartaglione, No. 16 Cr. 832 (KMK), 2023 WL 2237903, at
*16—18 (S.D.N.Y. Feb. 27, 2023) for the proposition that a suspect is in custody when investigators
employ “a ruse to compel defendant to leave his home and come out to the public road.” (Mem.
44). The custodial interrogation in Tartaglione bears absolutely no resemblance to the Interview
here. In Tartaglione, police physically stepped between the defendant and his wife in order to cut
off their communication; police asked the defendant to park his vehicle so that he would come out
to the road; once the defendant exited his vehicle, four armed officers surrounded him and boxed

him in; two officers patted down the defendant, asked if he had any weapons, and took both of his
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cellphones; and police directed the defendant to get into their car, drove him to the station, and
placed him in a small, windowless interview room. Tartaglione, 2023 WL 2237903, at *16-17.

Sixth, Terry claims that before she left for the hotel with the Agents, she saw two “armed
NYPD officers” in the doorway of her apartment.!® (Decl. § 10). But “the mere presence” of
officers, “(two of whom were positioned well in the background) — unaccompanied by any
coercive tactics or objectively intimidating behavior — cannot reasonably be depicted as so
overwhelming in itself as to have overborne [a defendant’s] volition.” United States v. Rogers,
No. 99 Cr. 710 (CM), 2000 WL 101235, at *11 (S.D.N.Y. Jan. 27, 2000); see also Badmus, 325
F.3d at 139 (defendant not in custody notwithstanding “that the agents did have (holstered) guns,
which may have been visible™).

Seventh, Terry alleges that once she arrived at the hotel, the Agents “never told her directly
that she could leave the hotel.”!® (Mem. 44). “For an interviewee to feel free to leave, however,
there is no requirement that an officer affirmatively advise him that he is free to leave or terminate
the interview.” United States v. Peterson, 100 F.3d 7,10 (2d Cir. 1996); see also Gardiner v.
Incorp. Vill. of Endicott, 50 F.3d 151, 155 (2d Cir. 1995); cf. Mitchell, 966 F.2d at 98.

Eighth, and relatedly, Terry acknowledges that the Agents permitted her to take a 10:00

a.m. Zoom work call during the Interview but alleges the Agents “told [her] [she] could not leave

¥ The Reports reflect that the NYPD officers did not have their firearms displayed. (Ex. A at 7).
Terry says she “later learned” that the NYPD officers intercepted her partner in the lobby of their
building and “attempted to prevent him from entering his own apartment,” (Decl. § 10 (emphasis
added)), but these allegations — even if true — are entirely immaterial to whether a reasonable
person in Terry’s position would have felt free to terminate the Interview, since Terry did not know
these purported facts at the time she elected to continue the Interview.

19 This is false. As reflected in the Reports, upon arriving at the hotel, the Agents advised Terry
that she could choose her own seat within the hotel suite, that the door was unlocked, and that she
was free to leave at any time. (Ex. A at 8). Nevertheless, even assuming Terry’s allegations are
true here, the law makes clear that what she describes does not amount to a custodial interrogation.
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the room and made [her] conduct the Zoom call in front of them while they listened.” (Decl. § 14).
“[T]here is no absolute constitutional right to a telephone call during police questioning, even after
an arrest (which did not occur here).” United States v. Schaefer, 859 F. Supp. 2d 397, 408
(E.D.N.Y. 2012). The fact that Terry was able to join a work-related Zoom call during her
Interview is itself illustrative of the fact that she was not in custody and that her freedoms clearly
were not “curtailed to a degree associated with formal arrest.” Berkemer, 468 U.S. at 440. That
the Agents purportedly asked Terry to take the Zoom call in the hotel suite in their presence was
not a directive that she could not leave, but rather, was a statement that if she wished to make a
Zoom call in the middle of the Interview, the Agents would remain present. There are “valid law
enforcement reasons, including safety concerns, for not allowing an interviewee to make phone
calls to unknown individuals during an interview.” Schaefer, 859 F. Supp. 2d at 408. Here, those
valid law enforcement reasons included the fact that the Agents had a judicially authorized warrant
to search the phone that Terry was going to use for the Zoom call. To let the phone out of the
Agents’ sight would have given Terry the opportunity to delete its contents and destroy evidence.

Ninth, while arguing that the Agents “clearly and intentionally cut Dr. Terry off from her
family and prevented her from communicating freely,” Terry concedes that the Agents permitted
her to call her son and her partner when she asked to do so, albeit using speakerphone. (Mem. 45;
Decl. § 24). That Terry made phone calls during the Interview undercuts her claim of being in
custody. See, e.g., United States v. Belcher, No. 96 Cr. 789 (BSJ), 1997 WL 35495, at *2
(S.D.N.Y. Jan. 29, 1997) (defendant’s ability “to make numerous phone calls” was indicative of
lack of custody); United States v. Alexander, No. 16 Cr. 141 (CR), 2018 WL 1891307, at *6 (D.
Vt. Apr. 19, 2018) (similar). And, as with the Zoom call, the use of speakerphone does not

transform the Interview into a custodial interrogation. Rather, the Agents were preparing to search
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Terry’s apartment and had valid law enforcement reasons — including officer safety and
preventing the destruction of evidence — for listening to Terry’s calls with her family members
who had access to that apartment. In straining to frame speakerphone calls as “extreme measures
to ensure Dr. Terry was within the agents’ control,” Terry points to Tartaglione and United States
v. Butt, No. 18 Cr. 87 (NSR), 2019 WL 479117 (S.D.N.Y. Feb. 7, 2019), (Mem. 45), but like
Tartaglione, Butt is inapposite. There, the court found that a defendant was in custody where 16
law enforcement officers entered and immediately began spreading throughout his home to
execute a search warrant; the defendant was separated from his wife and directed to the living
room; and after officers located firearms, they jeered that they “hit the motherload” and gave each
other high-fives. Butt,2019 WL 479117, at *13. These facts bear no resemblance to the Interview
here, where Terry was not cut off from the outside world in any way, but instead opted to
accompany the Agents to a nearby hotel, told her partner she was fine and that he should not worry,
and paused the Interview to speak with her colleagues on Zoom and her family by phone.

Tenth, Terry claims the “lead agent raised his voice with her on numerous occasions,
appeared to be visibly angry with her, and threatened her career.”?® (Mem. 44). Even if this were
true, it would not render the Interview a custodial interrogation. See, e.g., Mitchell, 966 F.2d at 98
(an “interview [that] grew heated at times” was not “reasonably” taken as restricting a suspect’s
freedom). Terry also alleges that the Agents told her the Interview was “very important.” (Decl.

9 9). Statements of this sort likewise do not indicate custody. See, e.g., Rogers, 2000 WL 101235,

20 As reflected in the Reports, it was Terry, not the Agents, who raised her voice during the
Interview. (See Ex. A at 26 (“TERRY then yelled, ‘OKAY FINE, SUE WAS A BAD GIRL.”);
Ex. C at 3 (“TERRY again became animated and raised her voice.”); Ex. C at 4 (“TERRY snapped
at Agents that she knew the interview was voluntary and mimicked Agent’s manner of speech.
TERRY stated that Agent need not be so repetitive and that Agent’s spouse was likely frustrated
with Agent’s tendency to be repetitive.”)). Even so, accepting Terry’s account as true, the
Interview was not a custodial interrogation.
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at *11 (“Police officers do not ordinarily solicit information from individuals with respect to

299

investigative matters that they deem ‘insignificant’” and if police characterization of the
“significance” of an investigative inquiry “points to coercion, it would be difficult to envision any
police-citizen encounter that would not cross the line into seizure”).

Finally, Terry takes issue with the Interview lasting “more than five hours.” (Mem. 44).
But this is not dispositive of custody, either. See, e.g., United States v. Paracha, No. 03 Cr. 1187
(SHS), 2004 WL 1900336, at *8 (S.D.N.Y. Aug. 24, 2004), aff’d, 313 Fed. App’x 347 (2d Cir.)
(seven-hour overnight interview at FBI building was not custodial).

* %k

Terry strives mightily to characterize the Interview as a custodial interrogation, but much
of her Declaration recites her subjective — and on this motion, irrelevant — interpretation of
events: “I interpreted . . .,” (Decl. §4); “I felt...,” (id. § 7); “I was frightened,” (id. § 11); ... 1
did not feel free to refuse,” (id. 9 26); “I felt compelled . . .,” (id. q 30); “Never once did I feel free
..., (id.). Whether a person is in custody for purposes of Miranda “depends on the objective
circumstances of the interrogation, not on the subjective views harbored by either the interrogating
officers or the person being questioned.” Stansbury, 511 U.S. at 323; see also Newton, 369 F.3d
at 671 (“The test for custody is an objective one”); United States v. Lifshitz, No. 03 Cr. 572 (LAP),
2004 WL 2072468, at *7 n.9 (S.D.N.Y. Sept. 15, 2004) (“[T]he defendant’s subjective intent is
not relevant here.”).

The objective — and undisputed — circumstances of the Interview make clear that it was
not a custodial one, and that a reasonable person in Terry’s position would have felt at liberty to
terminate it. Terry was not placed under arrest; she was not handcuffed or physically restrained in

any way; she was not patted down; she was not separated from her electronic devices; she was not
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prevented from communicating with the outside world; she was not transported anywhere in a law
enforcement vehicle; she was not interviewed in a police station; her travel documents were not
confiscated; she was not surrounded by a large number of law enforcement officers; and law
enforcement never drew their weapons. See, e.g., Titemore, 437 F.3d at 260 (“[The defendant],
however, was never placed under arrest, nor restrained in any way.”); United States v. Santillan,
902 F.3d 49, 61 (2d Cir. 2018) (interview non-custodial where defendant was “never handcuffed”
and officer “never . . . displayed a weapon™); United States v. Whitehead, 22 Cr. 692 (LGS), 2023
WL 3934667, at *3 (S.D.N.Y. June 9, 2023) (similar); United States v. Palase, No. 11 Cr. 413
(SLT), 2014 WL 6802560, at *7 (E.D.N.Y. Dec. 2, 2014) (“[T]he fact that the defendants were
not arrested until one month later weighs heavily in favor of finding the interviews non-
custodial.”); United States v. Soteriou, No. 12 Cr. 39 (CR), 2012 WL 5426440, at*6 (D. Vt. Nov.
7,2012) (similar).

To the contrary, by Terry’s own account, she was interviewed by three?! Agents with no
visible firearms, first in her home, second at a nearby hotel, and third at a public café where she
voluntarily met the Agents more than four hours after she left them. (Decl. 9] 25-26). See
Paracha, 2004 WL 1900336, at *8 (defendant’s “willingness to continue the conversation . . .
indicates that he did not experience a significant constraint on his freedom™). Terry describes how
her partner was allowed to enter their apartment during the Interview and speak with her, asking
her if she was okay and if she needed help, and Terry told him she was fine. (Decl. 9 10, 12).
After walking to the hotel with the Agents, Terry joined a work-related Zoom meeting, called her

son, and called her partner. (Decl. 9 13—14, 24). Indeed, every time Terry wanted to make a call,

2l As noted above, one of the Agents present for the home and hotel portions of the Interview was
replaced by a different agent for the café portion of the Interview.
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she did so. When the Agents searched her apartment, Terry freely went to a store. (Decl. 9 25).
Terry does not even assert that at any point she asked to terminate the Interview. See, e.g., Faux,
828 F.3d at 139 (no custody where defendant “did not seek to end the encounter, or to leave the
house” during questioning); Lifshitz, 2004 WL 2072468, at *7 (no custody where defendant did
not indicate he wanted to terminate the questioning); cf. United States v. Romazko, 253 F.3d 757,
760-61 (2d Cir. 2001) (defendant in custody where she asked to leave at least five times, but was
told that she could not). These facts are plainly inconsistent with the notion that Terry’s freedom
was so curtailed as to be akin to a “formal arrest.” Berkemer, 468 U.S. at 440.
The Court should deny Terry’s motion to suppress without a hearing.

CONCLUSION

For the foregoing reasons, Terry’s pretrial motions should be denied.

Dated: New York, New York
March 19, 2025
Respectfully submitted,

MATTHEW PODOLSKY
Acting United States Attorney

By: s/
Kyle A. Wirshba
Samuel Adelsberg
Alexander Li
Chelsea L. Scism
Assistant United States Attorneys
212-637-2493 / -2494 / -2265 / -2105
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]
-1 of 30-

FEDERAL BUREAU OF INVESTIGATION

FD-302 (Rev. 5-8-10)

Dacofenry ___Q6/27/2023

on June 5, 2023, sue M1 TERRY (TERRY), [ NNENEGEGEG T -
interviewed at her home, _ New York, NY

10024 and in a hotel suite located at [ | | . ~ev vorx, vy 10023
by FBI Special Agents (SA) _, _, and _

After being advised of the identity of the interviewing Agents and the
nature of the voluntary interview, TERRY provided the following information:

At Home

{Agent 's Note: Upon Agent's contact with TERRY at approximately 8:40am,
TERRY provided permission to enter her home to speak privately with Agents.

Agents were dressed in business suits with no overt law enforcement markings
and firearms were concealed,

At the beginning of the interview, TERRY was informed the interview was
voluntary and TERRY was free to direct agents to leave her home at any time.
TERRY directed Agents to sit at the dining room table adjacent to the front
door of the apartment.]

TERRY is currently employed by jiNskRel dEECiel &) based in Washington, DC and
travels regularly between DC and New York, NY where she resides.

[Agent’s Note: Agents informed TERRY of federal law 18 UsC 1001,
specifically that it was a federal crime to lie, make false or misleading
statements, to an FBI agent ("candor warning").]

TERRY stated she understood the need to be honest.
Contact with NIS

TERRY recalled prior interviews with the FBI to include contact pertaining

" Investigationon 06/05/2023 4 New York, New York, United States (In Person)

o+ Ducdnted 06/06/2023
- |

This document contains neither recommendations nor conelusions of the FBI. [t is the property of the FBI and is loaned to your agency, it and its conlonis are not
to be distributed outside your agency.
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FD-302a (Rev. 5-8-10) I

. First Interview of SUE MI TERRY on
Continuation of ED-302 of 6/5/2023 ,on 06/05/2023  pyge 2 of 30

to a Chinese military officer. TERRY recalled speaking with the FBI about a
Republic of Korea ("ROK"™ or “South Korea”) National Intelligence Sexvice
(NIS) intelligence officer (IO) named [NEeESl in 2014. TERRY did not recall
saying she would notify FBI about her future contact with NIS, TERRY
recalled in 2014 that after her contact with FBI, she stopped talking to
who she did not get along with and characterized as very aggressive. TERRY
had not spoken to any NIS officials stationed in New York since.

To Agents’ gquestion, who from NIS are you currently in contact with, TERRY
stated she did not know the name and that she was very bad with names.

Agents provided the name TERRY confirmed that her current NIS contact

g but could not recall the full name. TERRY added it would be
culturally normal not to recall E8&'s given name citing Korean culture to
not greet each other by name.

[Agent's Note: Agents provided candor warning and stated it would be hard to
believe someone could not recall a name of someone they’ve met about 20
times.] Agents provided the given name of i

TERRY was unable to recall the name of RSl but confirmed the name [NEESESS
- after Agents provided the name as her prior NIS contact before [

WIs-3

in New

TERRY stated she also met these two NIS officials,

B [Agent's Note:
successor [Agent's Note: took TERRY to
dinner at Estiatorio Milos in New York ([Agent's Note: Located at 125 West
55th Street, New York, NY 10019].

TERRY confirmed she had met ¥ approximately 20 times since August 2020 and
i was TERRY'’s current primary contact with the NIS. [Agent’s Note:
Agents observed TERRY pronounced jill’ s name phonetically as - or -
FBI assessed - was a phonetically accurate transliteration and/or
romanization of the Korean family name

¥ was the Chief of Station (COS) of the NIS station
was the

TERRY understood that
at the ROK Embassy in Washington, DC. TERRY understcod that e
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previous COS, but may have also been a "Deputy" or "Acting" COS at one point
during their contact. TERRY recalled ol as a very nice guy. TERRY
understood that both N and =R were foreign intelligence officers.

TERRY recalled meeting Qe in Washington, DC during multiple instances in
2019. Many of their meetings were alone at high~end sushi restaurants such
as Sushi Taro on 17th Street. TERRY recalled receiving gifts from
TERRY retorted that she did not need free meals and dined at many expensive
restaurants and Omakase all the time in New York City.

TERRY and gl spoke regularly to include that morning of June 5, 2023. TERRY
called g to ask for the ROK government's support in funding a documentary
TERRY had produced titled Beyond Utopia about North Korean defectors. TERRY
wished to publicize the documentary and reached out to gl in order to
garner support and attention. TERRY invited M to attend a private
screening of the documentary in Washington, DC scheduled for June 21, 2023.
iﬁﬁ had offered to speak with his agency, NIS, as well as to the ROK
Ambassador to the United States about funding the documentary. During the
call, TERRY and @ discussed that there was a wealthy individual in Hawaii

who could provide funding.

TERRY understood that many of her fellow "Korea experts” in the community
met with NIS and they also obtained information from NIS, TERRY did not

pIs-3

consider it a concern to meet with since she no longer held a security
clearance. TERRY advised that her colleague _ a professor at

_, both meets with the NIS and the FBI.

TERRY had been in contact with the NIS for many years. TERRY had to deal
with five years of the MOON Jae-In South Korean Presidential administration
and MOON's policies. TERRY claimed she was critical daily of the MOON
administration and that NIS had regularly asked TERRY to not be so overtly
critical of MOON's foreign policy. TERRY claimed she was on a short list of
critics and felt a lot of pressure. TERRY's arguments pertaining to foreign
policy towards North Korea consistently included the "denuclearizaticn” of
North Korea. However, towards the end of the MOON administration, TERRY
caved from the pressure primarily due to convinecing arguments she received
from _ TERRY referenced a [UElef-bmBatl=sul article she jointly
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wrote with - TERRY had since reverted back to her stance away from
Arms Control strategy pertaining to North Korea and regretted her brief
change in the policy position. TERRY maintained that her principal beliefs
had never been affected by her contact with NIS.

TERRY advised agents that she was scheduled to leave for South Korea on
Wednesday, June 7, 2023 to participate on a panel discussion at a conference

hosted by [ - vo:Ld retu:n

to New York on Saturday, June 10, 2023.

TERRY advised - was & South Korean think tank that was affiliated and
controlled by the NIS.

Meeting ﬁ at Nobu DC in January 2023

TERRY recalled meeting with [jjilj on January 10, 2023 at Nobu DC, a sushi
restaurant located in Washington, DC. TERRY recalled the information she
provided was "not crazy information" and was "widely known." TERRY did not
remember specifics of the meeting or details of their discussion. TERRY
believed she may have spoken to ﬁ about her upcoming ETSEtaBsl=Eal

making suggestions. TERRY stressed that her

article, vet did not recall NIS-3

analysis and judgement wasn’t affected by

[Agent's Note: Agents showed TERRY a photograph array of TERRY and
Neiman Marcus in Washington, DC on November 13, 2019 referenced as a digital
1A attached with the filename 20230605 CCTV Handout.]

TERRY confirmed that she recalled this meeting and that B bought her a
handbag during the encounter. TERRY asked if it was a problem to meet with
an intelligence officer from an allied country. TERRY expanded that she did
not need these gifts, that she did not use them, and she had many expensive
handbags sitting in her closet.

was the first to mention

Upon Agent's specific guestion, TERRY believed s
to her the term and concept of a "Nuclear Consultative Group" which she
believed made sense given the context and she used it in her January 2023
Magazine-1 article.
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April 18 Event: Part 1

Upon Agent's specific question, TERRY responded that her Apxil 18, 2023
event ("April 18 Event"”) regarding the US-ROK alliance at [lakBsh<BuN=0ey o]
was funded by the ROK Embassy in Washington, DC.

Upon Agent's specific question, TERRY advised the ROK Embassy funded the
April 18 Event with $10,000. TERRY later corrected that the funding amount
was moxe than 510,000 but was unsure of the exact amount. TERRY offered it
could have been $30,000 and that she did discuss the funding of the event

and its coordination with g in his capacity as NIS.

2022 Happy Hour: Part 1

TERRY recently organized and taught a "Korean Masterclass" last week
[Agent's Note: June 1-2, 2023], at jjshkelalN=Nsl o] for U.8. Congressional
staffers. TERRY had also taught classes for the intelligence community since
leaving the Central Intelligence Agency (CIA). TERRY also organized and
taught a "Korean Masterclass" the previous year in July 2022 at [ResaEiit
B b July 2022 instance of the Korean Masterclass also included a
"Happy Hour" (%2022 Happy Hour”) organized, funded, and hosted by l that
immediately followed the 2022 instance of the Korean Masterclass. TERRY
recalled that i brought colleagues from the Embassy and that some were
"probably" intelligence officer(s) because he was “always working someone.”
TERRY agreed to Agent's statement that allowing iiﬁ to participate in the
2022 Happy Hour was like "...bringing the wolf in..." given these
Congressional staffers were not as savvy in intelligence work as herself.
TERRY confirmed that | paid the full expense of the 2022 Happy Hour.

April 18 Event: Part 2

TERRY confirmed that the April 18 Event had [ GTGEGEGEN =~ I

- displayed overtly as the event's sponsors, yet the ROK Embassy funded
the event. TERRY added that when the ROK Embassy funded events, they do not
request a banner and it is not common for her to identify "every sponsor™
for a given event she organized. TERRY claimed the topics covered at the
event were not sensitive and pertained to "supply chains." TERRY recalled
that i had an "opinion" on the April 18 Event’s panel discussion topics
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and panelists.

Upon Agent's specific question, TERRY did not recall if there was a "one-
page memo" attached to the ROK Embassy's check for the April 18 Event. TERRY
retorted “it was not like that..” and referenced jHsEER ST el did not
require such a memo for the April 18 Event. TERRY did not speak to ﬁ about
the details of how the ROK Embassy would fund the event except that a check
would be made available by the Embassy. TERRY did not know the details of
i . originated.

April 18 Event such as - TERRY had participated in events with - in
the past, yet TERRY wished to pair with a think tank of a higher reputation.
TERRY advised the April 18 Event was "my [TERRY's] event" and "CI

SECSTATE OTR Meeting: Part 1

Upon Agent's specific question, TERRY recalled attending an off-the-record
(OTR) meeting (“SECSTATE OTR Meeting”) with the Secretary of State
(SECSTATE} at the Department of State's (DOS) main building in Washington,
DC with other outside-of-government experts regarding foreign policy towards
North Korea in June 2022. TERRY recalled fellow Korea expert _ as

present along with non-proliferation experts _ _
-, and "China expert" — After this meeting, TERRY had a

meeting with g and told him about general details from the meeting.

TERRY asked Agents if she needed a lawyecr or if shec was in trouble.

[Agent’s Note: Agents advised TERRY that they cou;d not answer this
qguestion or give her advice on seeking a lawyer. Agents were conducting a

counterintelligence investigation]
Policy Views & NIS Gifts

TERRY reiterated her policy views had not changed based on the ROK
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administration that was in power at a given time.

[Agent's Note: Agents provided another candor warning. Agents showed TERRY a
photograph array of TERRY and g at Louls Vuitton in Washington, DC on
April 16, 2021 referenced as a digital 1A attached with the filename
20230605 _CCTV_Handout. Agents provided another candor warning to TERRY.]

TERRY agreed the perception of receiving these gifts from NIS posed a risk
to her appearance of objectivity. TERRY agreed that hexr receiving gifts from
the NIS reflected poorly on her and that it was a mistake to accept these
gifts from the NIS. TERRY added that she now believes it was stupid to
accept these gifts, especially because she does not need these gifts and had
lots of fancy bags.

Agents asked TERRY if SadEbiiesd would be returning soon for which TERRY
confirmed "any minute" [Agent’s Note: FBI believes gl co-habitants with
TERRY and they both reside and own the home]. Agents offered TERRY to
continue the interview at a hotel suite a few blocks away and that
continuing the interview was voluntary. TERRY relayed to Agents that she was
concerned with how to explain to [jgiil why the FBI was at their home and
TERRY would be leaving with Agents. TERRY asked Agents if they had any
suggestions for what to tell gl After an exchange of ideas between TERRY
and Agents, TERRY planned to inform ﬁ that the FBI needed TERRY for a
national security matter related to her being hacked by North Korea. TERRY
agreed to proceed to the hotel with Agents and departed the room to change

her clothing.

Agents asked, and TERRY agreed, to leave her iPhone in the room where the
interview was being conducted while she left the room to change her clothes.
TERRY asked, and Agents agreed, not to touch TERRY's iPhone while she was
not in the room. [Agent’s Note: Agents complied with TERRY’'s reguest and did
not touch the iPhone while TERRY was not present.]

{Agent's Note: While TERRY had left the rocom to change, entered the
apartment along with three New York Police Department (NYPD) officers who
were dressed in NYPD jackets with no displayable firearms.

By way of background, NYPD was present outside of the apartment building for
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M in order to

Agent safety. NYPD later informed Agents they followed
deescalate the pending encounter with FBI.

Upon 's entering of the home, Agents provided their identities,
displayed their credentials, and TERRY explained to il that she was needed
by the FBI for a few hours. Upon and TERRY asking why NYPD was present,
Agents explained that FBI alerted NYPD that FBI was conducting an interview
in the area and since this was uncommon in such a low-crime area, NYPD was
present in the vicinity and was uninvolved in the interview. Agents and
TERRY departed TERRY's home on or about 9:42am where NYPD officers were no
longer observed for the duration of this interview. TERRY voluntarily
traveled with Agents by foot to the hotel located at _, New
York, NY 10023, approximately four city blocks from her home. Prior to
departing TERRY'’s home and upon Agents’ asking, TERRY agreed to place her
iPhone in a Faraday bag provided by Agents in order to limit the iPhone’s
signal and muffle its ability to collect audio. TERRY placed her iPhone into
the bag and TERRY carried the iPhone while inside the bag from her home to
the hotel where it remained within the bag until she used the iPhone on or
about 9:59pm inside the hotel suite.]

While § was present and in front of Agents, TERRY disclosed to jjis that
the FBI needed TERRY for a national security matter and that she would be
leaving with Agents for an unspecific timeframe. [Agent’s Note: Agents never
informed or lead TERRY to believe that TERRY was needed by the FBI related
to a North Korea matter or her iPhone being hacked. TERRY relayed these
details to il for the sole purpose to conceal from [jjili the FBI’s true
purpose for the interview with TERRY. During TERRY’s relaying of the ruse to
B, TERRY was previously informed by Agents that their purpose for the
interview was pertaining te TERRY’s relationship with the NIS.]

In Hotel Suite

[Agent's Note: After an approximate five-minute walk by TERRY and Agents,
all entered a hotel suite on the 12th floor. During the walk, TERRY and
Agents engaged in non-pertinent small talk. Agents advised TERRY that she
was free to select her preferred seat within the suite, that the hotel
suite’'s door was unlocked, TERRY was free to leave at any time, and TERRY
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was offered coffee, water, and/or food. TERRY asked Agents for water and a
skim milk latte, yet refused food. SA _ departed the suite
momentarily and returned with refreshments. TERRY was provided water, a skinm
milk latte, and an almond creoissant in case she changed her mind on food.
Agents provided TERRY another candor warning.]

2022 Happy Hour: Part 2

TERRY was familiar with the intelligence concept of "spot and assess™ and
provided an accurate explanation that it was a mechanism for an intelligence
officer to spot possible human sources and assess those sources for
recruitment as a source. TERRY admitted it was "wrong" letting NIS pay for
the Happy Hour after the Korean Masterclass in June 2022, TERRY stated she
should have had Bl le®] pay for the 2022 Happy Hour instead of paks
TERRY added that the expense of the Happy Hour was likely a small sum as the
bill for the Happy Hour that occurred after the June 2023 Korean Mastexclass
where NIS did not participate was approximately $1,600, TERRY also recalled

and it was the "norm"” for foreign embassies to pay for things at think tanks
BRI Think Tank—3 and her former employer HsaiaeaeulEaety
_ [ | _ TERRY advised that no one at [EERdSEEiisE
-, neither the financial office or Congressional Relations (CR), voiced
concerns about gl funding the 2022 Happy Hour. TERRY understood that g
introduced himself to others as a Minister from the ROK Embassy, and not as
an NIS officer, while at the 2022 Happy Hour. In hindsight, TERRY believed
this was a dumb choice.

TERRY understood that @Ml was an NIS intelligence officer under "official
cover" and gl utilized his official cover as a Minister at the ROK Embassy
when he interacted with others at think tank events in Washington, DC. TERRY
had not informed others at [HiEBVQElsledE] or at other events that she and s
attended, that ﬁ was an intelligence officer with the NIS.

April 18 Event: Part 3

TERRY explained that ilshBel Tl <e] is highly underfunded. TERRY was
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trying to expand (st lel's Korea program and solicited sponsors.

TERRY admitted that she had discussions with gl earlier in 2023 regarding

i, and specifically NIS, funding TERRY's April 18 Event. TERRY admitted
that ﬁﬁﬁ asked about specifics in planning the event. To support the funding
of the event, offered to have the event co-sponsored by a South Korean-
based think tank such as - to bring down the funding needed by [HEESREtRast
- to hold the event. TERRY was not enthusiastic about using - TERRY
pushed back to gle’s request of - co-sponsoring the event because they
lacked the reputation and objectivity of other South Korea based think
thanks and there were others that had greater credibility and reputation.
TERRY had previously worked with [JJj while at and had a bad experience
many yeakrs ago. TERRY also had an unnamed friend who will soon be the head
of ] puring discussions with j about funding the April 18 Event, TERRY
understood that JaM's reference of other South Korea-based think tank events
was an effort for NIS to facilitate funding the overall event. When TERRY
objected to involving - Bl cited various other think tanks to include
— and — However, "s arrangement of a South
Korea based think tank became moot because the ROK Ministry of Foreign
Affairs (MoFA) requested that TERRY use [S{CJ3GNGEH SR-1s0 Sl 2(0) QG
B - thc co-sponsor of the April 18 Event instead.
Based on MoFA's request, TERRY allowed juile to become the co-sponsor.
[Agent’s Note: TERRY also referred to MoFA as Foreign Ministry (FM).] TERRY
recalled that was initially planning an event with a different U.S.-
based think tank for April 2022, but it fell through. Since 's funding
was already allocated for an event in April 2023, walee had to spend these
funds, therefore it was easier for TERRY to accept juses
el brought their own group of identified experts to the April 18 Event.

as the co-sponsor.

[Agent's Note; During the interview, TERRY advised Agents she needed to
attend a scheduled ZOOM meeting at 10:00am. TERRY stressed it was important
to join for a few minutes to make a few requests of her [HshBeliNCEel
colleagues and then claim she had a scheduling conflict. Agents informed
TERRY she was free to conduct the ZOOM meeting in the hotel suite. TERRY
participated in the Z00M meeting utilizing her iPhone from approximately
9:59am to 10:08am, thereafter TERRY continued the wvoluntary interview with
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Agents. ]

Upon continuation of the discussion related to the funding of the April 18
Event, TERRY then admitted that [Jj was an NIs-packed and azfiliated think
tank and this was why it lacked objectivity and was TERRY's primary reason
why she wanted to avoid them as a co—sponsor for the event. After W
became the co-sponsor, § stated that he would still provide support for
the April 18 Event to jlsElelialbi-0s8 et; . TERRY assumed that this funding

§ was an NIS

came from NIS and not from the ROK Embassy or MoFA because
intelligence officer, yet she wasn't completely sure. TERRY recalled that

Think Tank-3

B left a bank check at the ROK Embassy. In turn, TERRY asked her
- colleague Kayla Orta to pick up the check at the ROK Embassy. TERRY
stated that pHsERslaiEYle®] picked up all checks, because checks tended to get
lost if they were mailed directly to jHshRe¥ENECtel et . TERRY never saw the
check, but believed the check claimed to have come from the ROK Embassy and
was in the amount of $10,000 as TERRY recalled there was a $10,000 limit.

[Agent's Note: Agents provided another candor warning.]

TERRY did not notify - or any other {NiEBelgRIE-NeNd employee that the funds

were from the NIS instead of the ROK Embassy.

to remain

TERRY confirmed that it was important for |NshBel EE=Vel eue]
objective in its event programming and it was "all about the optics." TERRY
agreed that if others beyond TERRY knew that the NIS funded the April 18

Event, it would pose risk to [iHshll Tl et 's objectivity and reputation.

TERRY clarified that she now recalled that the NIS check to fund the April
18 Event was over $20,000, possibly a specific amount of $32,000'or $23,000.
TERRY now recalled the check had both a "2" and "3" in the amount. When
became the co-sponsor, they recommended specific experts for the panel
discussions to include _ from — B said he
would still support and fund the event despite these changes. However, TERRY
maintained that she would have proceeded with the event regardless of g&iM's
suppert. TERRY agreed it would be problematic if NIS had overtly sponsored
the event.

Korean Translation of Two Presidents, One Agenda
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il and NIS provided funding on a separate matter as

i funded the Korean translation of [ishRsbNE=tsl ens! published book
of essays from TERRY's event “Two Presidents, One Agenda” in May 2022 hosted
YA Think Tank-3 . TERRY recalled the overt sponsor for this event was

_ - To the contrary, the ROK Embassy was not listed

as a sponsor for the event or the published Korean translation of the book
of essays. TERRY recalled that .3 funding for the event was exhausted, so
Bl provided funding to translate the book of essays into Korean. TERRY
could not recall whose idea it was to have the translation completed. g

provided a check in the amount of $11,000 from the ROK Embassy addressed to

Think Tank-3

[Agent's Note: Agents provided TERRY with the phrase Malign Foreign
Influence and explained it was the idea of foreign governments influencing
the U.S. government covertly through intermediaries like Think Tanks.]

Employment & FARA

TERRY believed she had previously received FARA (Foreign Agent Registration
Act) training.

TERRY was aware that {iNshlsl a8l &t was a part of the U.3. government and
enacted by Congress. TERRY was not a federal employee, but a "trust
employee" of ilshiBel GEINEY ol egt] .

TERRY agreed that any funds that gl provided to TERRY or [jshlelalui=tel ent
had come from the NIS and in &SM's capacity as an intelligence officer for
the NIS.

Uninvited for State Visit & Cancelled VPOTUS Meeting

A week after the April 18 Event, TERRY was not invited to either the State
Lunch ox State Dinner at the White House as part of the ROK President YOON
Suk-Yeol's State Visit to Washington, DC in April 2023. However, -
and [ vot: attended. | even attended both the lunch and dinner.
TERRY now believed that the FBI may have been the reason behind her not
being invited.
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In addition to the State Visit, TERRY also assessed that the FBI may have
been the reason her scheduled meeting with Vice President of the United
States (VPOTUS) Kamala Harris was cancelled in fall 2022. TERRY was unsure
if she told @ about her pending meeting with VPOTUS, but TERRY added that
she "probably" did. TERRY recalled that she was on a trip in Florida when
she got notified about meeting with VPOTUS in the coming week or two. After

TERRY was disinvited, she wondered why.
SECSTATE OTR Meeting: Part 2

TERRY reiterated her recollection of an off-the-record (OTR) meeting with
the SECSTATE at the DOS main building in Washington, DC with other outside-
of-government experts regarding foreign policy towards North Korea in June
2022. TERRY recalled she was joined by fellow Korea expert _; non-
proliferation experts _ and _: and China
expert [N '::rY informed P of this OTR meeting with SECSTATE

in advance of the mesting hut does not recall when or where. After this
and told him about general details

meeting, TERRY had a meeting with g
from the SECSTATE OTR Meeting.

TERRY's CIA Employmentb

TERRY was previously employed by the Central Intelligence Agency (CIA} as an
analyst. TERRY ended employment with the CIA in 2010.

TERRY recalled one article where she argued that the
CIA had too many "contractors," TERRY relayed to Agents the term "green

badges" to mean CIA contractors.

TERRY also made claims that
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CIA regularly "overclassified” materials. TERRY continues to beliewve that

the CIA over-classifies their documents. CIA claimed that TERRY revealed
classified information in her article

fAgent 's Note: Agents provided another candor warning.)

TERRY's 2014 FBI Interview

TERRY recalled being interviewed by FBI Agents in New York, NY in 2014.
TERRY remembered providing the name of to FBI Agents as an NIS officer
stationed in New York that TERRY had ongoing contact. f[Agent's Note:
is assessed to be S [ o wes stationed at the ROK Mission to the
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United Nations starting in June 2013 upon departing the U.S. in October
2016.] When ﬁiﬂ ended his assignment in New York, TERRY stopped talking to
TERRY hasn't had any contact with NIS officers in New York since.

[Agent's Note: Agents provided another candor warning.]
Contact/Turnover with NIS

Upon Agent's prompting, TERRY clarified meeting with NIS intelligence
officer =M and his replacement @ in August 2020 at Estiatorio Milos in
New York, NY. TERRY recalled that when e was ending his three-year
assignment at the ROK Embassy, pe=me brought M to introduce him to TERRY
during the COVID-19 pandemic. All three dined together. TERRY stated she
understood that if her NIS contact was leaving, NIS wanted to have a
"contact turnover" with his successor.

TERRY recalled having multiple meetings with EEE while in Washington, DC.
Although TERRY lived in New York, TERRY traveled regularly to Washington, DC
to conduct business for her employer. TERRY recalled meeting jEmd in 2019 at
the sushi restaurant Sushi Taro on 17th Street, TERRY recalled primarily
meeting with REEE® from the NIS at the time and that EEa gave TERRY a gift
at least once.

[Agent's Note: Agents provided another candor warning. Agents showed TERRY a
bhotograph array of TERRY and SR at Neiman Marcus in Washington, DC on
November 13, 2019 referenced as a digital 1A attached with the filename
20230605_CCTV_Handout and a photograph array of TERRY and jgg at Louis
Vuitton in Washington, PC on April 16, 2021 referenced as a digital 1A
attached with the filename 20230605 CCTV_Handout.]

TERRY also recalled meeting Jase¥'s NIS boss with the last name - at the
time who was the COS at the NIS station at the ROK Embassy in Washington, DC

[Agent’s Note: Assessed to be _ TERRY recalled - as a fancy

dresser and TERRY believed that - may have retired from the NIS.

at nice sushi restaurants in

In background, TERRY typically met with
Washington, DC to include the private room at Sushi Ogawa. Many of their
discussions involved talking about different Korea-related think tank



Case 1:24-cr-00427-LGS Document 52-1  Filed 03/19/25 Page 17 of 31

FD-302a (Rev, 5-8-10) |

! First Interview of SUE MI TERRY on
Continuation of FD-302 of /2023 ,0n 06/05/2023  pyge 16 of 30

events, Korea foreign policy, as well as other things in life such as their
children. In the past, i had complained about his boss. TERRY stated she
did not differentiate between how she talked to g and other people and she
treated gl the same as other people.

Access to USG Policymakers

TERRY advised that she did not share information to the NIS while she was at
the NSC. TERRY claimed that she does not know many people and lacks
influence. As TERRY has aged, she has learned to be more humble and believed
she does not have influence or access to U.S. Government officials.

Upon Agent's asking if TERRY had contact with Deputy Assistant Secretary of
State _, TERRY explained she had not spoken to . for about two
years., '

TERRY responded that she was a prideful person, and she did not reach out to
friends unless they reached out to her first. TERRY used to have a close
relationship with - since they worked at the CIA together, however TERRY
had not reached out to - for some time as - had not either.

[Agent's Note: Agents provided candor warning.]

TERRY recalled their recent contact was "last month" when - asked TERRY to
not let a Russian expert have the last word on a panel that TERRY was
moderating. TERRY responded to - that she could hold her own against the
Russian and it wasn’t her first time moderating. TERRY believed that . may
have had contact with an NIS officer prior to - jeining the DOS and while
B «2s vorking at |GGG :i2cc v1s "talks to everyone,™
yet TERRY never confirmed -3 contact with NIS. TERRY didn’t know for sure
and did not want to “get - in trouble.” TERRY did not recall if . had
asked TERRY's advice on how to handle meeting with the NIS after -s
departure from the CIA and while she was in the think tank world with

18RRY clained she vas not like [N t-o~ N -

TERRY knew was on the NIS "payroll" and that it was obvious given what he
said and published.
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SECSTATE OTR Meeting: Part 3

immediately after her meeting with the SECSTATE in June 2022. picked up
TERRY in his official diplomatic vehicle. While TERRY was in | 's wehicle,
asked TERRY about the details of the meeting at DOS with SECSTATE. TERRY

¥ asked

what the other experts present said to the SECSTATE at the meeting. TERRY

remembered recounting to N what [ s rosition on North Korea was
and that ] relaved it to SECSTATE in the meeting. TERRY remembered

North Korea while in the OTR meeting with SECSTATE. TERRY recalled that
SECSTATE did not ask many questions, but took notes, and appeared brilliant
and very nice. Overall, TERRY and the other experts provided their thoughts
on policy positions for the U.S. to handle North Korea. Much of the meeting
was off the cuff. TERRY recalled that oftentimes when she met with ESE that
he would take notes during their meetings, yet TERRY was unsure if e took
notes during their meeting in the car following the OTR meeting with
SECSTATE.

TERRY claimed that she was not an influential person and did not have access
to sensitive or classified information.

{Agent's Note: Agents provided another candor warning. Agents relayed that
TERRY 1is seen as a former CIA officer and well respected Korea expert who
U.S. Government (USG) officials may divulge non-public information to and
may be influenced by TERRY's opinions and analysis. Agents asked TERRY if
she understood what the term "foreign intelligence™ meant given her time
with the CIA. TERRY paused, Agent provided explanation of the terxm as the
"non-public plans, policies, and intentions of a foreign government." Agents
added that this was not necessarily classified information, but helpful to
foreign intelligence services.]

TERRY agreed that the term foreign intelligence (FI) meant the non-public
plans, policies, and intentions of a foreign government.

about the off-

TERRY agreed that she provided non-public information to
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the-record meeting with the SECSTATE.

Funding “Beyond Utopia”

TERRY stated that she last spoke to @M "this morning" before the FBI
arrived at her apartment. TERRY held a wvoice call with E via the Signal
app on her iPhone, TERRY was a producer for the documentary movie “Beyond
Utopia” and wanted the Koreans to help support distributing the movie. TERRY
had asked for both gaalM's support as well as the ROK Embassy's support in
funding the movie soc that it can be distributed to the public. The
documentary is about North Korean defectors. The movie is not currently out,
but TERRY invited jal to a private showing of the movie in Washington, DC on
June 21, 2023. §E
the movie's distribution., TERRY said she really needed to raise money for
the movie quickly [Agent'’s Note: TERRY appeared very passionate about
producing the movie and obtaining distribution for public viewers.]
previously offered to fund the movie.

2022 Happy Hour: Part 3

Upon Agent asking if her conduct with regard to the 2022 Happy Hour
following the 2022 Korean Masterclass was an issue, TERRY responded that her
facilitating NIS's access to the 2022 Happy Hour with Congressional Staffers
was a "stupid mistake."

TERRY stated that prior to the 2022 instance of the Korean Masterclass

provided to U.S. Congressional staffers that was hosted at skl dEME-Vel ok
and for which TERRY organized, both
Hour would be a good option for a reception to end the Masterclass.
asked to host the reception that turned into a 2022 Happy Hour at a nearby

and TERRY agreed that a 2022 Happy

NIS-3

restaurant.

TERRY recalled her [HibBdSuElSEE] colleague _ was present at the
2022 Happy Hour. TERRY understood that - did not know that g8 was an NIS
intelligence officer, TERRY was not close with -. TERRY was -s boss,
however TERRY felt as if [Jj treatea TErrY 1ike [Jj was the voss of TERRY,
therefore they had a difficult relationship. TERRY added that it was the

not to discuss who had intelligence contacts or

norm for IHmmBsl il et
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affiliations.
[Agent's Note: Agents provided another candor warning.)]

TERRY stated that a kRl ElEteme] delegation traveled to Seoul, South Korea
in January 2023 that included an intelligence briefing at the NIS
Headquarters (HQ) in Seoul. § organized the NIS intelligence briefing for
the delegation where TERRY organized the delegations travel to South Korea.
TERRY never disclosed her relationship with gl to either employees of the
or the delegation that TERRY organized to travel to Seoul in
January 2023. Also, § did not travel with TERRY on the trip to Seoul with
the delegation. TERRY did not recall any other contact with NIS on the trip
besides the visit to NIS HQ. TERRY recalled that jNsERBQEEEINERE] President
_ was the head of the delegation and he did not interact with much
of the Koreans besides the scheduled events. TERRY did not facilitate any
side meetings with NIS with the rest of the delegation. During the trip,
- acted like an Ambassador. - was simple, from the Midwest, and
happy to eat a burger and head to bed on a given evening. Therefore, there
were not extracurricular events at Karaoke Rooms or late-night drinking.
TERRY stated that g did not arrange an airline seat upgrade for any of the
delegation members. TERRY caveated that she was not sure if gl or the NIS
had contacts at the Korean airlines and that may have resulted in certain
delegation members receiving seat upgrades. TERRY attested that she did not
about seat upgrades on the l4~hour flight

have any conversation with
from the U.S. to Seoul.

TERRY recalled meeting with g at the Washington, DC sushi restaurant Nobu
DC in January 2023, yet she could not recall the specific night or details.
TERRY recalled speaking to ﬁ about her upcoming NEIsEEAR(tul article.
TERRY did not recall @M providing talking points or making suggestions for
what TERRY should write about for the article, citing that was not how
worked. TERRY explained one did net know when
the opportunity to write for |UElef-FaRsl=tl would arise, TERRY maintained
that she had never changed her position or analysis and it did not matter
which South Korean regime was in power or who she was in contact with. TERRY
believed iﬁﬁ provided valuable intelligence and sources that corroborated
@l provided sources that had helped TERRY write articles.

writing for |UElERARi-Eal

her positions.
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TERRY believed this was similar to a research assistant. TERRY believed she
i to help obtain information.

[Agent's Note: Agents provided another candor warning.]

TERRY now recalled that g was the first person to bring her attention to
the idea of a "Nuclear Consultative Group" between the U.S. and South Korea
as a manner of sharing nuclear strength on the Korean Peninsula to counter

the North Korean threat. | provided the concept to TERRY and gal cited

that the idea originally came from the [

for intelligence tc support her articles as she did not have the ability to
verify intelligence as she no longer had access to classified information.

TERRY provided gl a draft of her January 2023 JElsEbaRel=tl article.
TERRY used information from § to support her analysis. TERRY advised that
she was aligned with the principles of the South Korean government for the
first time in a long time. TERRY cited the frustration of the five years
during the Presidential administration of MOON Jae-In. TERRY added that
regardless of what she wrote, UETer-Galel=Cl would never allow TERRY to
write anything that appeared like government talking points or was
propaganda.

TERRY had visited the NIS HQ in Seoul, South Korea many times over the last
few years. TERRY recalled visiting the NIS HQ with fellow Korea expert -
- who is a very simple and well-intentioned individual. TERRY would
net be surprised if - had contact with the NIS, - had
maintained his same thinking on foreign policy and national security
matters. TERRY could easily recite his policy positions and analysis as it
had stayed the same.

Contact with U.8. Congress

TERRY had recently met with two different members of the House of
Representatives and had also testified before Congress in the past
pertaining to North Korea. TERRY had not recently met a Senator. TERRY

recently had a 15-minute meeting with U.S. Representative _ TERRY
had met and exchanged text messages with U.S. Representative -
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TERRY stated she did not speak with _ about how it would be a good
idea for YOON to make a speech before a joint session of Congress. i had

not been involved with her contact with Congress.
[Agent's Note: Agents provided another candor warning. ]

TERRY as an NIS Agent

TERRY confirmed that she spoke with il via the encrypted messaging app
Signal. TERRY primarily spoke with gl via the Signal app and in person when
she traveled to Washington, DC. TERRY added that she talked to “everyone” on
Signal.

TERRY did not believe she had been given a code or code name by the NIS, yet
if she had a code name it would be "Tsunami." [Agent's Note: TERRY's
suggestion of the code name Tsunami was in jest.]

TERRY believed she didn’t have anything to give NIS. TERRY didn’t believe
her relationship with the NIS was private and they met in open restaurants,
even if they were occasionally in private rooms.

TERRY may have emailed i a long time ago, their contact was now primarily

Signal and in-person discussions.

Based on a recap of the information Agents had provided, TERRY believed she
may have been a human source for ﬁ and the NIS.

TERRY asked for Agents help in ending the relationship with TERRY
advised she had a scheduled trip to South Korea later in the week, but was
also hosting a Congressional delegation to South Korea later in June 2023
that was to include an intelligence brief at NIS HQ. TERRY was open to
canceling the brief but was worried it could create issues with her
contacts. It was not possible to cancel the entire trip due to funding.
TERRY had not arranged a social component of the trip with iﬁﬁ and the NIS
beyond the visit to NIS HQ for the briefing.

TERRY confirmed she was asked by i to share the details of her prior
meeting with the U.S. Ambassador to Japan _ during their meeting
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at Nobu DC in January 2023. TERRY advised gl that - was a “really
cool guy” and shared details of what - had shared with TERRY among
other think tank colleagues. TERRY said this was "not crazy information"
that she relayed to g

Bpril 18 Event: Part 4

In January 2023, gl and TERRY discussed gaael's funding a [NsBdiENlegs] event

Bl asked that the event be scheduled before YOON's State Visit to the
U.5., as timing was evervthing for the most impact for the event. This event
later became the April 18 Event regarding the US-ROK alliance. i asked to
fund the April 18 Event. TERRY arranged for to provide a check to the
NN Gl el a5 a grant from the ROK Government would have taken weeks. The
event would have been substantially more to fund, yet @l suggested having a
South Korean think tank involwved so they could share the funding burden.
TERRY preferred receiving a check from the Embassy without a grant because
TERRY would have more control over the programming. ﬁ fixrst suggested
utilizing - as a co-sponsor for the event, but this fell apart when ks
was identified as needing to sponsor an event in April. Initially, ﬁ asked
TERRY for - to co-sponsor with [l dRIETNeR], then aftexr TERRY pushed

B suggested — _ TERRY assumed that

ﬁ probably had a relationship through NIS with these South Korean-based
think tanks, but did not know for sure. TERRY did not know how NIS would
help fund the South Korean-based think tank nor was she concerned with the
details. TERRY was only concerned with getting her money from NIS for the
April 18 Event. TERRY relayed that the April 18 event was not sensitive and
they merely spoke abeout "supply chain.™

TERRY agreed to [illg's request that NIS fund (IERSREIISENNN ¢ bortion of
the April 18 Event. If jiNshBeldIEl it
TERRY, who the funder was for the April 18 Event, she would not lie and she
would respond that it was NIS. Uil dliEhleR never asked this explicitly.

were to directly and explicitly ask

[Agent's Note: The interview paused for TERRY to take a bathroom break from
approximately 11:45am to 11:55am. After resuming the interview, Agents asked
for TERRY to consent to Agents searching her iPhone. TERRY refused consent

and cited that she needed her phone to be in contact with her family. TERRY
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was reminded that the interview was veluntary and she was free to leave at
any time. Agents provided another candor warning.}

Upon Agent's direct guestion, TERRY did not tell idsEBsl ai=Nel aus)
and the NIS funded the April 18 Event. TERRY did not provide this fact to

1k Tank-3 because she believed it would pose a problem with the
i lalElslee and would risk the appearance of jHssBldMEtliee] s objectivity.
In TERRY's mind, she always planned to do an event in spring 2023 and
simply asked to pay for the event. When i asked to pay for the April 18
Event, TERRY understood this to mean that was funding the event from
NIS. TERRY never saw the check addressed to [HshRsL.ICileue B provided
from NIS. Instead, TERRY instructed [} to pick up the check from the
ROK Embassy. Given this, TERRY understood that - believed the check came
from the ROK Embassy and not NIS. TERRY only told - about the ROK Embassy
check, so TERRY assumed that - relayed to others that the check to
- came f£rom the ROK Embassy, not the NIS. TERRY believed the check
originating from either the ROK Embassy or the NIS was the same, but agreed
that if it were known the check actually came from the NIS, it would be bad
"optics" for [NsENl RNl aus . TERRY stated it was a big mistake for her to
arrange NIS to fund the April 18 Event at {NsERel<K-Esl e . TERRY did not
believe i had the ability to influence TERRY's handling of the April 18
Event even though jal funded the event.

2022 Happy Hour: Part 4

In response to Agents direct gquestion, TERRY responded "yes" that ﬁﬁﬁ asked
to pay for the 2022 Happy Hour. TERRY confirmed that jS8M in fact did pay for
the 2022 Happy Hour following the July 2022 instance of the Korean
Masterclass for Congressional staffers. TERRY recalled that @M was at the
bar with her and the Congressional staffers.

SECSTATE OTR Meeting: Part 4

TERRY's scheduled participation in the OTR meeting on North Korea with
SECSTATE at DOS came up "naturally" between TERRY and gaild. After learning
this, | asked TERRY if they could meet after her meeting with SECSTATE so
that g could obtain the details of the meeting. ﬁ phased this request in
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an indirect way, but TERRY understood it to mean that ﬁ wanted the details
of what occurred at the SECSTATE meeting. Again, TERRY stated that she

provided details to ﬁ about what each expert stated to the SECSTATE during
the meeting, but TERRY assessed this information to be insignificant. TERRY

nonproliferation talking points. Specifically upon S=M's asking, TERRY
provided g what each one of the experts said to SECSTATE. TERRY could not
recall who took notes at the meeting, but TERRY did not take notes. It was

possible that maybe || took notes. TERRY recalled that [

- brought "charts” to the meeting.

U.S. Congress Attempted Influence

In the lead up to YOON's State Visit to the U.S. in April 2023, the South
Korean Ambassador to the U.S., the Deputy South Korean Ambassador to the
U.S., and g had pushed heavily on U.S. Congress to invite YOON to speak
before a joint session of Congress during YOON's State Visit. Each of these
South Korean officials would state to TERRY, "wouldn't it be lovely" and
encourage TERRY to recommend this to congresspeople. TERRY would regularly
say "yes" or "sure" to their requests, yet did not intend to see those
requests through. During this timleframe, TERRY met both _ and -
-, but TERRY never spoke to them about suggesting that Congress should
allow YOON to speak before a joint session of Congress.

Specifically, TERRY recalled a lunch forum for Korean Americans celebrating
the 70th anniversary of the US-ROK alliance where TERRY was the keynote
speaker held at the Rayburn House Office Bullding on Capitol Hill. TERRY
believed she briefly met - at the lunch forum because he showed up
late and left early. TERRY remarked that the event was “lame”_ and full of
"ajummas" and TERRY provided a “lame” story in her speech. [Agent's Note:
"‘ajummé" is the Korean term for & middle-aged female and likely used in the
pejorative sense in this context.)] Prior to her participation in the lunch
forum, TERRY recalled that [y "harassed” TERRY about influencing [
and _ Even though TERRY agreed to this reguest by , she did not
have an opportunity to speak with - due to the nature of the event
and _5 limited time at the event. To the specific gquestion by Agent,
TERRY stated she did not have a side conversation with - where she
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recommended that YOON be invited to address a joint session of Congress.

(Agent's Note: | U-5 Representative |- R V-5

Representative [ /

Upon Agent's direct question, TERRY asserted that she did not bring up the
suggestion of YOON addressing a joint session of Congress to _
either. TERRY added that _ also arrived late and left early during
the lunch forum.

Overall TERRY did not remember what she said back to iiﬁ based on his
demands to influence members of congress. TERRY stated that she maybe
reported back to | that she did relay the message to - as a lie so
that iﬁﬁ would get off her back. TERRY sometimes would just say "yes" and
lie to the Koreans' demands to evade their pressure and get them off of her
back when they asked for things over and over again.

TERRY as an NIS Agent

To Agent's question, did j@ ask for you to organize the 2022 Happy Hour to
facilitate NIS's access to Congressional staffers, TERRY responded "yes.,"

To Agent's question, did jM and his NIS colleagues speak with Congressional
staffers at the 2022 Happy Hour, TERRY responded "yes."

To Agent's gqguestion, did or NIS continue contact with any of the
Congressional staffers after the 2022 Happy Hour, TERRY responded that she
did not know.

To Agent's question, did anyone at the 2022 Happy Hour relay their concerns
§ or his NIS colleagues, TERRY responded "no."

about

To Agent's question, did anyone other than TERRY know that ﬁﬁﬂ and his
colleagues were NIS, TERRY responded "no."

TERRY added that she did not advertise her relationship with g or the ROK
Embassy with others. TERRY had not told others at jishRil.aliciiles] or anywhere
else that she meets with JESES

To Agent's gquestion, has i asked you to do things and you've completed
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those requests, TERRY responded "yes."

TERRY offered to show Agents her Signal messages with EEE [Agent's Note:
Images capturing these Signal messages are attached hereto as a digital 1A

package. ]

[Agent’s Note: During Agents review of the Signal messages, TERRY was
reminded not to delete any messages moving forward as this may be considered
as obstruction of justice.]

TERRY added that she needed to leave for Korea this coming Wednesday to
speak at a conference and would return to New York on Saturday.

TERRY volunteered that ﬁ provided TERRY with information.

fAgent's Note: Agents provided another candor warning. Agents recapped that
TERRY, earlier in the interview, advised that she left on bad terms with the
CIA partly due to her contact with NIS. Additionally, TERRY had been
interviewed by the FBI in 2014 about her contact with NIS. However, TERRY
continued contact with NIS and it appeared that TERRY may be a source of
information and an agent of influence for the NIS given her access to USG
policymakers. ]

To Agent's question, are you a source for NIS, TERRY responded "yes."

TERRY added that she did not have access to classified information, TERRY
agreed that she did have access to non-public information that was of value

to the NIS.

Agent make the following statement, you’ve been tasked to get non-public

information from a SECSTATE meeting back to ﬁ you were tasked to provide
¥ funded your April 18 Event

access to Congressional staffers for SEull

without jHsERslaNElle®] knowing.

TERRY then yelled, "OKAY FINE, SUE WAS A BAD GIRL," “WE'’VE ALREADY
ESTABLISHED THAT,” TERRY asked to stop bringing up these things, and asked
for Agents to switch subjects to move into “problem solving mode” regarding

her contact with
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TERRY shared that she now wished to uninvite gl from the private showing of

“Beyond Utopia” and wanted Agents' advice.

[Agent's Note: Agents advised that they were unable to tell TERRY what to do
and that TERRY was not an FBI source.]

To Agent's question, why do you meet with NIS, TERRY responded that she did
not do it for the gifts as she already had a high-end lifestyle and was
wealthy. In her mind, she met with gl because he had access to intelligence
that she did not since she no longer had a clearance. TERRY wanted to know
what R thought and e had access to information through his security
clearance that could help her.

To Agent's question, why did NIS meet with you [TERRY], TERRY responded that
i was able to promote South Korean agenda and interests through TERRY.

To Agent's question, what specific things did gl have you do, TERRY
responded that i paid for the April 18 Event and that the ROK Foreign
Ministry paid jealE so that they could be the co-sponsor for the April 18
Event hosted at [NsEBldENE=Nel ek! B paid for the Korean translation of
the book of essays from the Two Presidents, One Agenda event that TERRY
organized for [Nshlla=tlel] in May 2022 through a check from the ROK

B paid for the 2022 Happy Hour following the 2022 Korean
Masterclass event in order to obtain access to Congressional staffers. TERRY
¥ non-public information during her participation in the June 2022

OTR meeting with SECSTATE.

TERRY then exclaimed again "SUE WAS A BAD GIRL" and that these were bad
mistakes and judgement. TERRY added that despite these mistakes she had not
changed her opinion or analysis pertaining to Korea foreign policy and
security ilssues therefore she believed much of this was harmless.

To Agent's question, what have you asked of gl TERRY responded that she

i about funding her movie “Beyond Utopia.” Separately, they
discussed how it may be possible for a wealthy private citizen who lives in
Hawaii to help fund the movie.

fAgent's Note: At this point in the interview, TERRY would no longer provide
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specific answers to questions and complained that Agents questions were
becoming repetitive.]

TERRY exclaimed that "we have already established that I [TERRY] made bad
mistakes.”

[Agent's Note: At this point in the interview, Agent asked to review the
Signal messages with g once more. TERRY provided unlocked iPhone to Agent.
Agent then handed TERRY a Search Warrant for her person to include her
ipPhone. ]}

TERRY stated that the Agent was sneaky and appeared upset Agent previously
asked to search her phone but had a Search Warrant in hand. TERRY admitted
she would have provided her iPhone initially if she knew Agent had a Search
Warrant.

[Agent’s Ncte: Agents explained to TERRY that Agents wanted to give TERRY
the opportunity to provide consent before compelling a search of the
iPhone. ]

TERRY stated, “I'm starting to think based on your questions...do I need a

lawyer?”

{Agent’s Note: Agents advised TERRY that they could not answer this
guestion or give her advice on seeking a lawyer. Agents added their

guestions are meant to understand how far Jaale would go in his actions.]

Upon asking, TERRY provided the passcode to her iPhone as '- w

Upon Agents asking, TERRY advised that the two handbags she received as
gifts from NIS, the blue Louis Vuitton bag and the grey Bottega Venetta bag
were at her home. TERRY added that she had returned the Max Mara coat that
R gifted her in November 2019 and exchanged it for a Dior coat. TERRY was
unsure if she still had the Dior coat and might have sent it for resale via
the "Real Real" online secondhand reseller.

Upon Agents asking, TERRY advised that @ was scheduled to leave over the

summer and they had yet to set up their next meeting.
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TERRY was unsure how [Nl diiEtilemt would handle TERRY's conduct. TERRY

responded that she was unsure how M's President _ would

handle the situation.

[Agent's Note: At this point in the interview, Agent gave TERRY the
oppertunity to consent to a search of her apartment so that Agents could
conduct a diligent search that included the gifts that NIS provided TERRY in
the past and a search of her electronic devices.]

TERRY consented to a search of TERRY's apartment as long as she could
explain an alternate reason to TERRY signed an FD-26 (Consent to
Search) form and handwrote ’- _ NY NY 10024" in the places to
be searched section. The signed FD-26 is attached hereto as a 1A package.

TERRY added that i does not know about her relationship with ESsE
asked Agents to advise on a plausible excuse for why the FBI needed to

search TERRY's apartment.

[Agent's Note: At this point in the interview, Agents allowed TERRY to make
a call to one of her children. Following the call, Agents allowed TERRY to

make a call to geded on her iPhone at approximately 1:10pm.]

TERRY made a voice call to one of her children on speakerphone. TERRY asked
for her child’s whereabouts and requested he meet her at the gym at later
time given the FBI had to enter the residence for a reason she would explain
latexr. TERRY then made a second voice call to ﬁ on speakerphone. TERRY
requested that immediately wvacate the apartment as the FBI needed to
sweep the apartment for a "bug."

[Agent's Note: At approximately 1:30pm, TERRY and Agents departed the hotel
room and walked the approximately four blocks back to TERRY's apartment.
TERRY opened the door for Agents and escorted Agents through the apartment.
puring the walk to TERRY's home, SA [ 2sked pertinent questions
documented in a FD-302 under separate cover.] '

Back Home

TERRY entered her home with Agents on or about 1:39pm. TERRY walked to her
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office area and placed the following electronic devices on her desk and
connected to power supply. For each of these devices, TERRY provided the
password or passcode on a sticky note. The devices placed on the desk and

password/codes are as follows:

* iPad with passcede -“
* Apple desktop computer with password "_"
* Dell Latitude 7480 with username "sue.terry(jushB quicts

password |

* Pink MacBook Air with password "_"

TERRY then walked with SA [ 2n¢ s> I o rer vedroon.

TERRY retrieved from her bedroom’s closet, cne blue and red Louis Vuitton
branded purse that she had previously accepted as a gift from j@l and one
grey Bottega Veneta bag with yellow-colored metal strap that she had
previously accepted as a gift from TERRY placed these two items on her
bed. TERRY then proceeded to the closet closest to the apartment's front
door and retrieved one Christian Dior navy blue jacket ("Dior jacket™) and
placed it on a nearby bench. TERRY confirmed she had accepted a different
jacket from e previously, but returned that jacket and used the value of
that return in part to cover the expense of the Dior jacket. TERRY also
opened a safe located in her childrens' bedroom. TERRY returned to her
bedroom and changed into gym clothing. TERRY then showed Agents that she
planned to depart the home in her clothes and with a credit card and
identification. TERRY then departed the apartment and left Agents at
approximately 1:50pm stating she planned to meet gl at the Verizon
Wireless store to buy a new iPFhone.

8. org" and
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FEDERAL BUREAU OF INVESTIGATION

Date of entry 06/16/2023

On June 5, 2023 at approximately 1:30pm, SUE MI TERRY (TERRY), -
_ was interviewed on her walk from a hotel suite

located at |} Ycv York, NY 10023 approximately four blocks

to her home located at _, New York, NY
10024 by FBI special Agents (SA) ||} - TERRY was previously
advised of the identity of the interviewing Agents and the nature of the
interview. During the walk, accompanying SAs ||} d}q|J I =< I
were not within hearing distance of the discussion between SA |l anc
TERRY, therefore supplemental information provided by TERRY to SA _
is provided as follows:

During the walk, SA |l a2sked TERRY what were the three most sensitive
things that Republic of Korea (ROK) National Intelligence Service (NIS)

intelligence officer NpgEs] had asked TERRY to do in the past.

TERRY responded, first was the request to influence Congress related to

ROK President YOON Suk-yeol addressing a joint session before Congress in
April 2023, however TERRY did not see this request through. Second and third
were E’g requests related to the information from TERRY's off-the-record
meeting with the Secretary of State in June 2022 and TERRY's facilitation in
providing @ access to Congressional staffers during a July 2022 Happy Hour
following the Korean Masterclass held at [kt aibi-Rsl o) .

[Agent's Note: Other observations and information pertaining to interviews
of TERRY by Agents on June 5, 2023 are documented in FD-302s under separate
cover. |

Investigationon 06/05/2023 4 New York, New York, United States (In Person)

e | Date drafied 06/06/2023
o [

This document contains neither recommendations nor conclusions of the FBL It i1s the property of the FBI and is loaned to your agency; it and its contents are not
to be distributed outside your agency.
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Datcofery _.06/22/2023

SUE MI TERRY (TERRY) was interviewed at Le Pain Quotidien (LPQ) located at

, New York, Ny 10024 by special Agents (sA) [ NG
, and _ on June 5, 2023 beginning at approximately

7:05pm, After being advised of the identities of the interviewing Agents and
the nature of the interview, TERRY provided the following information:

[AGENT'S NOTE: This interview was a continuation of an interview conducted

earlier that day by SAs _, ., and _ The interview was

held in the outdoor seating area of LPQ on the sidewalk. Agents reminded
TERRY that this interview was voluntary, she was free to leave at any time,
and TERRY sald she understood. Agents were wearing business suits and/or
business casual clothing with firearms concealed.]

Before the July 2022 Happy Hour (“Happy Hour”), TERRY discussed with NEEEE
B :0out the Happy Hour. [AGENT'S NOTE: According to TERRY’s prior
interview the same day, ﬁﬁﬁ is a Republic of Korea (ROK) National
Intelligence Service (NIS) Intelligence Officer (IOQ) serving as the Chief of
Station (COS) under official cover at the ROK Embassy in Washington, DC. The
Happy Hour was in reference to a Happy Hour that immediately followed a
"Korean Masterclass" that TERRY organized and hosted at pNshReleNE-Sel et
July 2022 for U.S. Congressional staffers.)

in

TERRY and gl discussed how it would be nice to conclude with a Happy Hour.
During these discussions, ga asked TERRY if g could pay for the Happy
Hour. TERRY confirmed she undexrstood that this was iiﬁ's way of asking TERRY
to allow for @ to attend the Happy Hour. TERRY confirmed it would not have
been possible for gl to meet with these Congressional staffers if it were
not for TERRY oxganizing the Happy Hour and that TERRY facilitated jigi's
access to the Congressional staffers at je's request. TERRY followed
through and hosted the Congressional staffers at the Happy Hour while
was present. [AGENT'S NOTE: According to FBI physical surveillance, TERRY
i were present at this Happy Hour on July 8, 2022 at Central Michel
Richard, a restaurant located at 1001 Pennsylvania Ave NW, Washington, DC
20004. According to TERRY's prior interview on the same day, TERRY assumed
iﬁﬁ came to the Happy Hour with NIS colleagues and other attendees at the

NIS—3

Investigationon 06/05/2023 a New York, New York, United States (In Person)

ried [ _ Datedrafed 06/06/2023
o I .

This document contains neither recommendations nor conclusions of the FBL, Tt is the property of the FBI and is loaned to your agency; it and its contents are not

to be distributed outside your agency.
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Happy Hour did not know that ﬁ and his colleagues were NIS. Agents
followed up with specific guestions as follows.]

before it

To Agents’ question, did you plan the Happy Hour with [
happened, TERRY responded yes.

To Agents’ question, did gl ask to pay for the Happy Hour, TERRY responded

yes.

To Agents’ question, was gl s asking to pay for the Happy Hour in fact
ils way of asking to attend the Happy Hour, TERRY responded yes.

To Agents’ question, without TERRY facilitating this Happy Hour, would jau
have been able to meet with these Congressional staffers, TERRY responded
no.

To Agents’ gquestion, did you host the Happy Hour at §s request, TERRY

responded yes.

@ present at the event, TERRY responded yes.

Te Agents’ question, was g

[AGENT'S NOTE: During this part of the interview with Agents, TERRY became
animated and frustrated in response to questions.] TERRY stated she "made
mistakes" pertaining to the Happy Hour event.

TERRY advised she spoke to Eﬁﬁ in advance of her off-the-record (OTR)
meeting with the Secretary of State (SECSTATE), _ in
June 2022 at the Department of State’s (DOS) main building in Washington,
DC. TERRY also met with G after the meeting with FSSeNeA had concluded.
The meeting with g directly after the meeting was arranged by ﬁ
in advance of the BEsMrN#s meeting. TERRY again recalled that

and were also present at the June
BlneuvAeY, [AGENT'S NOTE: In the interview earlier in the

and [N vere also

2022 meeting with
day, TERRY also recounted that
present at the OTR meeting with ] TERRY recalled that she did not
believe any of the experts, such as and shared information in
the meeting that they had not already shared publicly.

picked up by [jjij in an ROK diplomatic vehicle.
interesting details of the meeting with

the meeting to 5
agreed that | was debriefing TERRY about the BRESSEE meeting during their
in-car meeting while @ provided TERRY transportation to Union Station in
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Washington, DC in order for TERRY to catch a train back to New York City.

TERRY claimed that RSl was the only “really influential” person TERRY

had ever met. [AGENT'S NOTE: Agents followed up with specific questions as
follows]

l before your meeting with the

To Agents’ question, did you speak to [
Secretary of State, TERRY responded yes.

To Agents’ question, before the SECSTATE meeting, did ﬁﬁﬁ ask to meet with
you immediately following your meeting with the Secretary of State, TERRY
responded yes.

To Agents’ question, did M ask to meet with you following the Secretary of
State meeting in order to obtain your observations from the meeting, TERRY
responded yes.

To Agents’ question, did gl ask you what others said in the meeting with
the Secretary of State and did you provide those details, TERRY responded
yes.

[AGENT'S NOTE: During this part of the interview with Agents, TERRY again
became animated and raised her voice.] TERRY stated she had already

repeatedly acknowledged she was bad and she made mistakes with @ and that
Agent did not need to be so repetitive. TERRY wished to move to "problem
solving" with Agents.

TERRY confirmed that she recently met on Capitol
Hill in Washington, DC. [AGENT'S NOTE: is the sitting U.S.
Representative to the House of Representatives for

- congressional district.] Prior to TERRY's meeting with
TERRY informed she would be meeting with § arranged in
advance of the meeting to pick up TERRY on Capitel Hill in his
diplomatic wvehicle immediately following the meeting so that TERRY

could provide %details of the [ recting. once TERRY and iR

together, upon s asking, TERRY relayed the details of TERRY’s meeting

with - TERRY could not recall the details of the meeting
to Agents and believed it was a short meeting.
TERRY advised that she had not complied with all of jal's requests in the

past to include s request pertaining to influencing representative -
. [AGENT'S NOTE: is the sitting U.S.

Representative to the House of Representatives fox
congressional district. TERRY provided more detail pextaining to
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during her interview earlier in the day with Agents. Specifically, that
TERRY did not discuss the idea of ROK President YOON Suk-yeol addressing a

joint session before Congress to either _ or -]

TERRY advised that after speaking with Agents, she canceled the private
screening of "Beyond Utopia" scheduled for later in June 2023. TERRY did
this as an indirect way of aveiding future contact with.ﬁﬁﬁ as TERRY had
previously invited E to attend that screening.

TERRY informed Agents that she also wanted to cancel the scheduled
intelligence briefing at the National Intelligence Service (NIS)
Headgquarters in Seoul, South Korea for the US Congressional delegation she
was hosting in South Korea later in June 2023. TERRY would need to inform
B about canceling this NIS brief.

[AGENT'S NOTE: At this point in the interview, LPQ staff informed TERRY and
Agents that the outdoor seating area was closed and they were retrieving the
in-use seats and table. TERRY agreed to continue the interview with Agents
in a hotel lobby on the same city block and that the interview continued to
be voluntary. During the brief walk to the hotel, TERRY displayed a Signal
chat message she sent to M reflecting the postponement of the referenced
film screening. SA -captured photographs of the text, attached hereto as a
digital 1A package. The interview continued in a meeting alcove on the
ground floor of a hotel lobby located at _, New York, NY 10024.
Agents reminded TERRY that this interview continued to be voluntary and she
was free to leave at any time. TERRY snapped at Agents that she knew the
interview was voluntary and mimicked Agent’s manner of speech. TERRY stated
that Agent need not be so repetitive and that Agent’s spouse was likely
frustrated with Agent’s tendency to be repetitive.]

TERRY advised that the NIS gifted her with cosmetics, but they were not
valuable. TERRY kept the cosmetics, which she considered as a holiday gift,
but did not recall which of the cosmetics in her collection at home were
from ROK or NIS officials. The cosmetics TERRY typically used were more
expensive and higher end.

TERRY believed i gave her more information than she gave to FEEEs

[AGENT'S NOTE: At this point in the interview, SA [ rrovided two Fp-
597 forms and a copy of two search warrants to TERRY for her to retain. The
first FD-597 and search warrant was associated with TERRY's iPhone and the
execution of a search on TERRY’s person while at the hotel earlier in the
day. The second FD~597 and search warrant was for TERRY’s residence located
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ac [ vov vork, NY. Agents reminded TERRY

that she provided consent to search her residence earlier, yet the FBI had
also executed a second search warrant in order to seize relevant items found
in the apartment. The second FD-597 listed, among other things, the luxury
items, documents, and multiple electronic devices to include a desktop,
Apple MacBook, and Dell Laptop provided by [iHahBst dENR-Tel e

TERRY advised that her jNsBialildes! laptop had nothing on it, the data was
only accessible remotely via a login, and she only used it for approving
SRS ERE ' 3 “POs” and time sheets.

TERRY re-iterated that she had scheduled an NIS intelligence briefing to
U.8. Congressional staffers during their delegation trip in late June 2023.
TERRY advised that she had communicated to jNshEsLaNEllell s Congressional
Relations (CR) staff members that she planned to have Congressional staffers
visit NIS Headquarter i iefi

TERRY now wished to
this scheduled NIS briefing for the Congressional staffers and
instead host them at South Korea’s National Assembly.

TERRY shared that she made errors in judgement by completing requests for
B and said “I learned my lesson” and that the FBI had sufficiently “scared
hex.” TERRY complained that given FBI seized her iPhone, she had to go out
and buy a replacement iPhone 14 Pro for more than $1,000 even though the new
iPhone 15 was coming out in September 2023. TERRY complained she had
consented to an invasion of privacy in her home and asked the rhetorical
guestion, what if she was into “kinky” stuff? TERRY added she was willing
for 20 Agents to follow her movements and tap her phone.

When Agents responded that they had a lawful search warrant, TERRY
responded, “I get it, I brought it on myself."

TERRY shared that she wished to cancel her trip to South Korea later that
week. TERRY wished to delete and block jsl’s number, TERRY again wished to
cancel the NIS briefing to congressional staffers in late June 2023. TERRY

asked for Agents’ input to “problem solve” next steps and did not want to
NIS-3|

appear to be obstructing justice by messaging

[AGENT'S NOTE:; Agents advised TERRY that they could not direct TERRY to do
anything and she was free to take any action, Agents advised they were not
allowed to provide legal advice.]
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Agents advised they must brief their bosses and could meet with TERRY again
the following day. TERRY agreed to meet with the SAs at the same location
the following day at 3:00pm to discuss possible next steps after SAs
consulted with their bosses. TERRY requested to receive her MacBook and
MR QR e®] laptop back from SAs to which SAs agreed.






