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Clerk
Marion Superior Court 6 Marion County, Indiana

STATE OF INDIANA ) IN THE MARION COURT
) SS:
COUNTY OF MARION ) CAUSE NO.
)
INDIANA CITIZEN EDUCATION )
FOUNDATION, INC. d/b/a THE INDIANA )
CITIZEN, )
)
Plaintiff, )
)
V. )
)
OFFICE OF THE INDIANA SECRETARY )
OF STATE and OFFICE OF THE INDIANA )
ATTORNEY GENERAL, )
)
Defendants. )
)

COMPLAINT FOR DISCLOSURE OF PUBLIC RECORDS
UNDER THE ACCESS TO PUBLIC RECORDS ACT

Plaintiff, Indiana Citizen Education Foundation, Inc. d/b/a The Indiana Citizen (the
“Indiana Citizen”), by counsel, for its complaint against Defendants the Office of the Indiana
Secretary of State (“SOS”) and the Office of the Indiana Attorney General (“OAG,” and
collectively with the SOS, “Defendants”) and in accordance with the Indiana Access to Public
Records Act (“APRA”), Ind. Code §§ 5-14-3-1-9, alleges as follows:

INTRODUCTION

1. This is an action under APRA for declaratory, injunctive, and other appropriate
relief brought by the Indiana Citizen against Defendants SOS and OAG.

2. On October 11, 2024, Indiana Secretary of State Diego Morales and Attorney
General Todd Rokita sent a joint letter (“Letter”) to the United States Citizenship and Immigration

Service (“USCIS”) requesting assistance from the federal government in “verifying the citizenship



status” of 585,774 individuals registered to vote in Indiana. A true and correct copy of the Letter
is attached hereto as Exhibit A.

3. The Letter included three attachments (“Attachments”), which are not publicly
available, identifying the 585,774 registered voters subject to Defendants’ citizenship inquiry
across three categories: (1) registered Indiana voters who registered without providing a driver’s
license number or social security number; (i1) registered Indiana voters located overseas; and (iii)
registered Indiana voters who registered to vote without providing a driver’s license number. Ex.
A at 2.

4, On October 17, 2024, Mr. Morales and Mr. Rokita each issued press releases
(“Press Releases”) announcing the transmittal of the Letter and Attachments to the federal
government. A true and correct copy of the Press Releases is attached hereto as Exhibit B.

5. Defendants have unlawfully withheld access to the Attachments since October
2024.

6. By this action, Plaintiff seeks to compel Defendants to comply with their
obligations under APRA to release the Attachments. Plaintiff is statutorily entitled to disclosure
of the requested records, which Defendants are each withholding in violation of APRA.

PARTIES

7. Plaintiff, Indiana Citizen Education Foundation, Inc. d/b/a The Indiana Citizen, is
a nonpartisan, non-profit news platform operating in the state of Indiana dedicated to increasing
the number of informed, engaged Hoosier citizens.

8. Defendant Office of the Indiana Secretary of State is a public agency that operates
throughout Indiana, including Marion County where the agency’s principal office is located. See

Ind. Code § 5-14-3-2(q)(1).



0. Defendant Office of the Indiana Attorney General is a public agency that operates
throughout Indiana, including Marion County where the agency’s principal office is located. Ind.
Code § 5-14-3-2(q)(1).

JURISDICTION AND VENUE

10. This action arises from Defendants’ refusal to provide public records to the
Indiana Citizen following a request by its editor pursuant to APRA. Ind. Code §§ 5-14-3-1 ef seq.

11. This Court has jurisdiction over the subject matter of this action and Defendants.
See Ind. Code § 5-14-3-9.

12. Venue is both proper and preferred in Marion County pursuant to Indiana Trial
Rule 75(A)(8) and Indiana Code § 5-14-3-9(e),' and also under Indiana Trial Rule 75(A)(5).

THE ACCESS TO PUBLIC RECORDS ACT (“APRA”)

13. Pursuant to APRA “it is the public policy of the state that all persons are entitled
to full and complete information regarding the affairs of government and the official acts of those
who represent them as public officials and employees.” Ind. Code § 5-14-3-1. Accordingly,
“[pJroviding persons with [such] information is an essential function of a representative
government and an integral part of the routine duties of public officials and employees, whose
duty it is to provide the information.” Id.

14. APRA places the burden of proof for the nondisclosure of a public record on the
public agency denying access to the record. /d.

15. APRA defines “public record” as “any writing, paper, report, study, map,

photograph, book, card, tape recording, or other material that is created, received, retained,

! “Any person who has been denied the right to inspect or copy a public record by a public agency may file an action
in the circuit or superior court of the county in which the denial occurred to compel the public agency to permit the
person to inspect and copy the public record.”



maintained, or filed by or with a public agency and which is generated on paper, paper substitutes,
photographic media, chemically based media, magnetic or machine readable media, electronically
stored data, or any other material, regardless of form or characteristics.” Ind. Code § 5-14-3-2(r).

16. A “public agency” under APRA includes “[a]ny board, commission, department,
division, bureau, committee, agency, office, instrumentality, or authority, by whatever name
designated, exercising any part of the executive, administrative, judicial, or legislative power of
the state.” Ind. Code § 5-14-3-2(q)(1).

17. “If the public agency does not deny the request, within a reasonable time after the
request is received by the agency the public agency shall either: (1) provide the requested copies
to the person making the request;” or “(2) allow the person to make copies[.]” Ind. Code § 5-14-
3-3(b)(1)—(2).

18. Indiana Code § 5-14-3-9(d)(e) allows a plaintiff “who has been denied the right
to inspect or copy a public record by a public agency [to] file an action in the circuit or superior
court of the county in which the denial occurred to compel the public agency to permit the person
to inspect and copy the public record.”

19. Under APRA, this Court reviews the matter de novo, with the burden of proof for

nondisclosure on the public agency denying access. See Ind. Code § 5-14-3-1; see also Ind. Code

§ 5-14-3-9(%).
20. “In any action filed under this section, a court shall award reasonable attorney’s
fees, court costs, and other reasonable expenses of litigation to the prevailing party if: . . . the

plaintiff substantially prevails.” Ind. Code § 5-14-3-9(1).



FACTS
Plaintif’s APRA Request

21. On October 17, 2024, in response to Defendants’ Press Releases, Marilyn
Odendahl, editor of the Indiana Citizen, in the scope of her employment, sent an email to the SOS
requesting the list of 585,774 names included in the Attachments. A true and correct copy of the
email is attached hereto as Exhibit C.

22. Ms. Odendahl did not receive a response from the SOS to that request.

23. On October 21, 2024, the OAG emailed Ms. Odendahl and stated the office could
help with her request if she submitted an APRA request for the records to the OAG.

24. On that same day, Ms. Odendahl submitted a written public records request by
email to the OAG pursuant to APRA (the “Request”). A true and correct copy of the Request is
attached hereto as Exhibit D and is incorporated by reference.

25. The Request sought “the list of 585,774 names the Indiana Attorney General’s
office and the Indiana Secretary of State’s office sent to the U.S. Citizenship and Immigration
Services on Oct. 11, 2024.” Id. This list has been previously referred to in this Complaint as the
“Attachments.”

26. On October 22, 2024, the OAG acknowledged receipt of the Request by emailing
a letter to Ms. Odendahl. A true and correct copy of the OAG’s acknowledgement letter is attached
hereto as Exhibit E.

27. On October 29, 2024, Ms. Odendahl emailed the OAG inquiring about the status
of the Request and seeking a release date for when the Attachments would be disclosed or an
explanation for why the Attachments would not be released. A true and correct copy of Plaintiff’s

October 29, 2024 inquiry is attached hereto as Exhibit F.



28. The next day, the OAG responded to Ms. Odendahl’s status request via email
stating “[w]e will email you any disclosable records when our search is complete.” A true and
correct copy of the OAG’s October 30, 2024 email is attached hereto as Exhibit G.

Plaintiff’s Formal Complaint with the Public Access Counselor

29. On October 30, 2024, the Indiana Citizen filed a formal complaint with the Office
of the Public Access Counselor (“PAC”) asserting Defendants violated APRA, Ind. Code § 5-14-
3-3(b)(1)—~(2), by failing to act on the pending Request within a reasonable time (the “PAC
Complaint”). A true and correct copy of the PAC Complaint is attached hereto as Exhibit H and
incorporated by reference.

30. The PAC received the Formal Complaint, docketed the matter as /ndiana Citizen
Education Foundation, Inc. v. The Offices of the Indiana Attorney General and Indiana Secretary
of State, case number 24-FC-81, and forwarded the Formal Complaint to Defendants, soliciting a
response by November 21, 2024.

31. On November 4, 2024, the Indiana Citizen sent a letter to the PAC requesting that
the PAC issue guidance to Defendants urging release of the Attachments before the general
election the next day. A true and correct copy of the letter is attached hereto as Exhibit I.

32. On November 21, 2024, Defendants filed a joint response to the PAC Complaint
arguing that neither agency had denied the Request and were still actively working to respond to
it. A true and correct copy of Defendants’ response to the PAC Complaint is attached hereto as
Exhibit J.

33. During the pendency of the PAC Complaint, on December 11, 2024, the OAG
sent Ms. Odendahl a written denial of the Request on behalf of the Defendants, confirming it found

three responsive records and that Defendants had decided to withhold the records from disclosure



pursuant to Indiana Code § 3-7-26.4. A true and correct copy of the denial is attached hereto as
Exhibit K.

34, On January 10, 2025, Plaintiff filed a second formal complaint with the PAC after
the OAG denied the Request and the PAC consolidated the supplemental filing with the complaint
that was pending. A true and correct copy of the second PAC complaint is attached hereto as
Exhibit L.

35. Defendants filed a response to the supplemental PAC complaint on January 31,
2025. A true and correct copy of Defendants’ response to the supplemental complaint is attached
hereto as Exhibit M.

The Public Access Counselor Concludes Denial of Access was Improper

36. On February 25, 2025, the former Indiana Public Access Counselor, Luke H. Britt,
issued an Advisory Opinion (“PAC Opinion”) in Plaintiff’s favor, concluding Defendants’ “denial
was improper based on the law as plainly written.” A true and correct copy of the PAC Opinion
is attached hereto as Exhibit N.

37. The PAC Opinion further concluded that “[The Indiana Citizen] had to wait 55
days before a denial that was, for all intents and purposes, a foregone conclusion. So too was the
value of the list diminished by denying access after the election.” Ex. N at 7.

38. On March 14, 2025, the OAG sent Plaintiff a letter expressing Defendants’
disagreement with the PAC Opinion but agreeing to allow the Indiana Citizen “limited public
access” consisting of in-person inspection and the ability to make only “a handwritten
transcription” of the Attachments subject to the Request. A true and correct copy of Defendants’
March 14, 2025 letter is attached hereto as Exhibit O.

39. On April 3, 2025, the Indiana Citizen—by and through counsel—objected to



Defendants’ offer to provide “limited public access” because it failed to comply with the statutory
requirements of APRA, which explicitly provides the right to receive or make copies of public
records. A true and correct copy of Plaintiff’s April 3, 2025 letter is attached hereto as Exhibit P
and incorporated by reference.

Defendants’ Request for PAC Reconsideration and Renewed Denial

40. Receiving no response from Defendants to its April 3 correspondence, on June 4,
2025, the Indiana Citizen sent a second letter to Defendants requesting a substantive response to
Plaintiff’s position that it must be permitted access to inspect and copy the Attachments pursuant
to APRA. A true and correct copy of Plaintiff’s June 4, 2025 letter is attached hereto as Exhibit
Q and incorporated by reference.

41. The same day, Defendants filed a “Request to Reconsider” with the recently
appointed Indiana Public Access Counselor Jennifer Ruby seeking review of the PAC Opinion
(“PAC Reconsideration Request”). A true and correct copy of Plaintiff’s PAC Reconsideration
Request is attached hereto as Exhibit R. Defendants’ PAC Reconsideration Request
acknowledged “there is no formal appeal process from a PAC decision.” Id. at 1.

42. On July 3, 2025, Plaintiff, by and through legal counsel, accepted Defendants’
March 14 offer to schedule an appointment during regular business hours to inspect the
Attachments and make handwritten abstracts during the week of July 7. A true and correct copy
of Plaintiff’s July 3, 2025 email is attached hereto as Exhibit S.

43. On July 9, 2025, Defendants withdrew the offer to inspect the Attachments and
make handwritten abstracts and noted their intent to wait until the Public Access Counselor decides
Defendants’ PAC Reconsideration Request before allowing Plaintiff access to the records. A true

and correct copy of Defendants’ July 9, 2025 email is attached hereto as Exhibit T.



44. As of'the filing of this Complaint, Plaintiff has received no further communication
from Defendants regarding the Request.

45. As of the filing of this Compliant, Plaintiff has not received any records from
Defendants responsive to the Request.

COUNT 1
Failure to Respond to APRA Request Within a “Reasonable Time”
Indiana Code § 5-14-3-9(d); § 5-14-3-3(b)

46. Plaintiff incorporates the previous paragraphs of the Complaint as though fully
set forth herein.

47. Defendants are each public agencies subject to APRA. Ind. Code § 5-14-3-
2(q)(D).

48. The Request properly seeks records under APRA that are within the possession,

custody, and/or control of each of the Defendants.

49. The Request complied with all applicable requirements regarding the submission
of APRA requests.
50. Defendants each failed to make a determination regarding the Request for 55 days

and did so only after Plaintiff filed the PAC Complaint.

51. Indiana Code § 5-14-3-3(b) requires an agency to respond to an APRA request
within a reasonable time after the request was received by the agency.

52. Under APRA, an agency’s response to a public records request must be either to
release the public records requested, allow the requester to make copies of the subject records, or
deny access relying on applicable exceptions warranting nondisclosure.

53. Defendants’ respective failures to respond to the Request by providing the

requested copies, allowing Plaintiff to make copies, or providing a final denial of disclosure



pursuant to Indiana Code § 5-14-3-3(b) within a reasonable time after the Request was received
by the agencies violate their obligations under APRA. Ind. Code § 5-14-3-3(b).

54. The Court should issue an order declaring Defendants’ delays unreasonable and
in violation of Indiana Code § 5-14-3-3(b).

COUNT II
Denial of Right to Inspect or Copy Public Records
Indiana Code § 5-14-3-3(b)

55. Plaintiff incorporates the previous paragraphs of the Complaint as though fully
set forth herein.

56. Defendants are agencies subject to APRA. Ind. Code § 5-14-3-2(q)(1).

57. The Request properly seeks records under APRA that are within the possession,

custody, and/or control of each of the Defendants.

58. The Request complied with all applicable requirements regarding the submission
of APRA requests.
59. Neither of the Defendants has released any records or portions thereof in response

to the Request.

60. Defendants have not cited any valid exemptions to withhold records or portions
thereof that are responsive to the Request.

61. Defendants’ refusals to provide public records constitute unlawful denial of
disclosure and interference with Plaintiff’s right to inspect and copy public records, in violation
of Indiana Code § 5-14-3-3(b).

62. Plaintiff is entitled to inspect and copy the records sought in the Request in the
absence of an applicable exemption or exception to disclosure.

63. In violation of APRA’s public policy and in contravention of the PAC Opinion,

10



Defendants each continue to withhold these public records from disclosure.

64. Even if the requested public records contain both disclosable and nondisclosable
information, APRA mandates public agencies to “separate the material that may be disclosed and
make it available for inspection and copying.” Ind. Code § 5-14-3-6(a).

65. Defendants each violated APRA by denying Plaintiff access to the public records
sought in the Request. This Court should issue an order concluding that the requested public
records are disclosable under APRA and compelling Defendants to disclose the records pursuant
to the statute.

66. APRA requires the Court to “award reasonable attorney’s fees, court costs, and
other reasonable expenses of litigation to the prevailing party if . . . the plaintiff substantially
prevails.” Ind. Code § 5-14-3-9(i)(1).

DEMAND FOR RELIEF

WHEREFORE, Plaintiff, Indiana Citizen Education Foundation, Inc. d/b/a The Indiana

Citizen, respectfully requests this Court:

A. Expedite the hearing of this action as required by Indiana Code § 5-14-3-9(1);

B. Enjoin Defendants from withholding all records or portions thereof responsive to the
Request that may not be withheld under APRA;

C. Issue an order declaring that Plaintiff is entitled to disclosure of the requested records;

D. Issue an order declaring that Defendants’ failures to provide timely determinations in
response to the Request violated their obligations under APRA;

E. Award Plaintiff reasonable attorney’s fees and costs in an amount to be shown to the
Court;

F.  Grant such other relief deemed just and proper by the Court.

11
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Respectfully submitted,
/s Kristopher L. Cundiff

Kristopher L. Cundiff, # 35193-49

REPORTERS COMMITTEE FOR
FREEDOM OF THE PRESS

PO Box 150,

FISHERS, IN 46038

(463)271-4676

kcundiff@rcfp.org

Attorney for Plaintiff Indiana Citizen
Education Foundation, Inc.



