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On February 26, 2010, The Reporters Committee fieedom of the Press (“the
Reporters Committee”) requested admisgiomhac viceo file a briefamicus curiaeén support
of relator The Toledo BladeAmicusnow provisionally files this brief pending the Ctsir
decision ompro hac viceadmission of attorneys famicus

INTEREST OF THE AMICI

The Reporters Committee is a voluntary, unincaafemt association of reporters and
editors that works to defend the First Amendmegtits and freedom of information interests of
the news media. The Reporters Committee has prdviebresentation, guidance and research
in First Amendment and freedom of information Eign in state and federal courts since 1970.

The interests aimicus and the reporters it serves across the couneynglicated by
the trial court’s order preventing members of thexdra from published or broadcast reporting of
trial proceedings until a jury is impaneled in kated trial. The two primary issues before the
Court at this time are: (1) whether the prior r@sir against the press is constitutional; and (2)
whether pretrial publicity will truly affect poteat jurors to the extent where a defendant is
unable to obtain a fair and impartial trial.

STATEMENT OF THE FACTS

Jayme Schwenkmeyer and David E. Knepley are daféadn two separate trials arising
out of the same incident, the death of Ms. Schweyaris daughter. On December 4, 2009,
respondents Judge Keith P. Muehlfeld and The Gdu@ommon Pleas of Henry County, Ohio
issued an order barring members of the print anddwast media from publishing or
broadcasting reports of trial proceedings untiljthig is impaneled in the second trialoint
Submission of Evidence, Exhibifiled Feb. 10, 2010). Per request of relator Tbkedo Blade,

respondents The Court of Common Pleas of Henry ©gu@hio and Judge Keith P. Muehlfeld



reconsidered the December 4, 2009 order and halcdgguments on the issue on January 26,

2010 (hereinafter, “January hearinglyl. at Exhibit P. Respondents then denied relator’s

motion for reconsideration and affirmed the Decemhy@009 orderld. at Exhibit O.
Amicifurther adopts the Summary of Facts provided iatoels brief.

SUMMARY OF THE ARGUMENT

First Amendment jurisprudence has long recognikedight of public access to criminal
trial proceedings. More often than not, this pallccess right is exercised through the press,
which has two primary roles during a criminal tri@dl) to provide citizens with a means of
evaluating the administration of justice througé jidicial system; and (2) to act as an
independent watchdog over the judicial system Iposing those involved in trials to public
scrutiny. Given these critical roles, the pressnstled to protection under the First Amendment,
the “chief purpose” of which is to “prevent prevsorestraints upon publication,” according to
the U.S. Supreme Courlear v. Minnesota283 U.S. 697, 713 (1931).

Because the role of the press in criminal trialsoigritical, the U.S. Supreme Court has
repeatedly refused to uphold orders barring thegpi®m reporting on criminal trialsSee
Nebraska Press Ass’n v. StuatP7 U.S. 539 (1976).State and federal courts around the
country, including this Court, have followed suiidehave repeatedly found that prior restraints
are a significant and serious infringement uporstiinional rights.See, e.g., State ex rel.
Dayton Newspapers, Inc. v. Philligd1 N.E.2d 127, 130 (Ohio 1976).

Even if a prior restraint on reporting and pultiica was not unconstitutionger se such
an order is completely overbroad and inapproprgitesn the speculative nature of the impact of
pretrial publicity on jurors. Historically, courteve found that an adequate number of jurors

remain untainted by press coverage because thagtdmay as much attention to it or think



about it to the same extent the legal communitysdoebecause they are able to disregard prior
press coverage and base their verdict on evideresempted in court. Notably, in one high-
profile capital murder case before this Court,ltveer trial court found that although all jurors
had some knowledge about the case, seven of thies jnad not even formed an opinion about it.
State v. McKnight837 N.E.2d 315, 333 (Ohio 2005).

Furthermore, cases in this Court and in federaftscaround the country have repeatedly
established that voir dire of the jury is an effestsafeguard against juror prejudice, even in the
face of pervasive pre-trial publicity. Voir dirévgs the court an opportunity to evaluate the
effect of pretrial publicity on potential jurorspyapotential juror that is deemed unable to remain
fair and impartial may be dismissed. In multiptses involving extensive pretrial publicity,
however, courts have successfully seated a sutffici@ember of jurors that are able to disregard
prior knowledge of a case and base their verdiohupe evidence presented in court. Because
jury voir dire is so effective in ensuring that tthefendants will receive a fair and impartial trial
there is no need to infringe upon the constitutiomgts of the public and the press through an
order that prohibits the press from immediatelyorépg on the trial.

This Court should reverse the order barring tlesgfrom reporting and publishing on
the first trial until the jury in the second trialimpaneled. Such an order infringes upon the
basic First Amendment rights of the public andghess, is not the best method of ensuring a
fair and impartial jury, and ignores the extensiuenber of cases demonstrating that claims of
adverse pretrial publicity are often overstated spetculative. Any affirmation of this order
would have effects far beyond this case, as it puobvide precedent for silencing the press and

denying the public the right to obtain informati@garding trial proceedings in a timely manner.



ARGUMENT

l. A prior restraint on the pressis unconstitutional per se becauseit infringes upon
clearly established rights under the First Amendment.

First Amendment jurisprudence firmly establishest fhrior restraints are incompatible with
the notion of a free press that acts both as apenident watchdog over the judicial system and
a mechanism through which the public gains acaessminal trials. In fact, the U.S. Supreme
Court has declared prior restraints on speech ahtigation to be “the most serious and least
tolerable infringement on First Amendment rightdl&braska Press Ass'd27 U.S. at 559.
Although freedom of the press is not absolute, @igr restraint on expression has a “heavy
presumption against its constitutional validityd., at 558;see also News Herald v. Ruy$19
F.Supp. 519, 522 (N.D. Ohio 1996)ndeed, the U.S. Supreme Court has suggestedribat p
restraints against the press are only appropmdienited, “exceptional” cases, such as when the
nation is at war.See Near283 U.S. at 716.

This Court has also found that prior restraintsragiahe news media infringe upon state and
federal constitutional rights, even when therenimagyument that a prior restraint is necessary to
ensure that a defendant receives a fair crimirall tin 1976, the defendants $tate ex rel.
Dayton Newspapers v. Philligsgued for a prior restraint of publication agamstewspaper
covering a murder/kidnapping trial, yet when cossitlg whether a prior restraint against the
news media was constitutional, this Court decidhed the “answer is simple” because “the First
Amendment to the Constitution of the United Statied Section 11 of Article | of the Ohio
Constitution prohibit any abridgment of the freedohthe press.” 351 N.E.2d at 130.

The answer to the question in this case is alsplsimthis order infringes upon the same
constitutional rights enumeratediayton Newspapetand should be prohibited. The exact

same concern that the respondents have expreggedirgy the right of the defendants to a fair



trial was present iDayton Newspape@ndNebraska Press Ass’as well, yet both this Court
and the U.S. Supreme Court found that that condieknot overcome the heavy presumption
against constitutionality of a prior restraint twe fpress. Both cases involved highly publicized
murders that garnered a great deal of media attehtind the crime at issue Mebraska Press
Ass’nalso took place in a small town of approximatel® ®&ople. There is nothing
substantially different about the factual scenarithe current case that would justify
overcoming the heavy presumption against congitatity of the trial court order.

Furthermore, respondents’ order and statementstinerbench during the January hearing
ignore the critical role of the press during crialiproceedings. “The press does not simply
publish information about trials but guards agathstmiscarriage of justice by subjecting the
police, prosecutors, and judicial processes tonskte public scrutiny and criticism.Nebraska
Press Ass'n427 U.S. at 560 (citin§heppard v. MaxwelB84 U.S. 333, 350 (1966)). Therefore,
the media’s role in this case goes beyond simgdgnteng on the trial proceedings; the media is
also there as an independent watchdog over theigidystem by acting as the eyes and ears of
the public, whom, although permitted to attendttied under the order at issue, may not be able
to be present. “The public is entitled to know wisahappening to the accused. There is no
other way the busy ordinary citizen can evaluat® tie judicial system is administering justice
except through the media he reads, hears or watcBeste ex rel. Dayton Newspape3sl
N.E.2d at 134.

Any delay in the media’s ability to convey infornwat on the judicial system to the public

impairs its ability to fulfill its role, even if #nmedia is allowed to be present during the

! This Court described the crime at issu®ayton Newspapems a “sensational kidnapping and
murder case.” 351 N.E.2d at 130.Nebraska Press Ass’the defendant was charged with
killing six members of a single family. 427 U.$542.



proceedings on which it is not allowed to repdffudges could freely issue prior restraint
orders for the purposes of delaying the releasefofmation on judicial proceedings, it would
decimate the benefits of a free press that is septeng the public in ensuring the integrity of the
judicial process. Restricting the public rightamicess through a prior restraint on the media
would set a dangerous precedent by removing wheastandard criminal trial from the scrutiny
of the public.

Additionally, if members of the public did atterfeettrial, there is nothing prohibiting them
from discussing the first trial with the generahire for the second trial, meaning that the prior
restraint would not even serve its alleged purmgdsesulating the prospective jury podbee,

e.g, Nebraska Press Ass4?27 U.S. at 540, 567 (noting that the prior @strmay not

effectively protect the defendant’s rights, givlae practical problem of drafting an order that
would keep prejudicial information from prospectjueors in a “small community where rumors
would travel swiftly by word of mouth,” and furthaoting that such rumors “could well be more
damaging than reasonably accurate news accounfthki$. prior restraint, which represents a
significant infringement upon First Amendment rghdoes not even adequately protect the
defendants’ right to a fair trial, and is therefargroper.

. Pre-trial press coverage does not typically impair the jury, even in highly
publicized cases.

Respondents’ primary reason for issuing a pridraeg was to prevent potential jurors from
becoming tainted due to press coverage of thestridistory has shown, however, that claims of
jury taint from pretrial publicity are speculatiwdifficult to determine, and often overstated.

E.g., Nebraska Press Ass#427 U.S. at 599-600 (Brennan, J., concurringdifigathat it would
be difficult to predict the scope of the audiertat imay be exposed to information or to evaluate

the effect of that information on the potentialgis). Any affirmation of the prior restraint



would ignore the fact that many jurors remain ueetid by press coverage and are still able to
discharge their duties.

a. Presscoveragein acriminal trial often does not significantly affect potential
jurors, even if the coverageis extensive.

Arguments that pervasive pretrial publicity prewsedéfendants from obtaining fair and
impartial juries for criminal trials are not newn the overwhelming majority of cases, however,
courts have found that these claims amount te littbre than speculation regarding the
purported impact of the press coverage, espeaaibe jurors do not pay as much attention to
press coverage as the legal community seems tanassu

For example, courts around the country have fohatithe impact of press coverage on
the general venire is very limited, even in natlphaghly publicized cases. In the Watergate
prosecutions of top governmental officials, the €ofi Appeals for the District of Columbia
noted that the potential jurors “simply did not @ayinordinate amount of attention to
Watergate,” and added that “[T]his may come asrprse to lawyers and judges, but it is
simply a fact of life that matters which interds¢in may be less fascinating to the public
generally.” United States v. Haldemab59 F.2d 31, 63 n.37 (D.C. Cir. 1976). During the
Oklahoma City bombing case, the Tenth Circuit fothrtt more than one half of the potential
jurors were unaware of Timothy McVeigh’s purportezhfession, despite intensive press
coverage.United States v. McVeigh53 F.3d 1166, 1181, 1184 n.6 {10ir. 1998). While
examining claims of juror bias in highly publicizedminal cases, the Ninth Circuit found that
“even when exposed to heavy and widespread publiwiny, if not most, potential jurors are
untainted by press coverageColumbia Broad. Sys., Inc. v. U.S. District Cou29 F.2d 1174,
1179 (9th Cir. 1984). Finally, the Fourth Circsitmmarized its experience with high-profile

criminal prosecutions as follows:



Cases such as those involving the Watergate defiesdhe
Abscam defendants, and more recently, John DeLpa#lan
characterized by massive pretrial media reportage a
commentary, nevertheless proceeded to trial witleguvhich —
remarkably in the eyes of many — were satisfagtaligclosed to
have been unaffected (indeed in some instanceasfldly unaware
of or untouched) by that publicity.

In re Charlotte Observe882 F.2d 850, 855-56 {4Cir. 1989).

Respondents argue that it is “obvious that a gawtign of the population had heard
about and knew about the facts or at least whathihd heard, were the facts surrounding the
circumstances of the caseJbint Submission of Evidendexhibit B, p. 18, lines 3-6. It is highly
likely that a good portion of the population haslcaheard about the facts in the national cases
discussed above, yet multiple courts throughoutthetry have still found that exposure to
press coverage did not taint the jury. This Cbag previously found that there is no
requirement for jurors to be “totally ignorant betfacts and issues involved” in a matter and “an
important case can be expected to arouse the shigréhe public in the vicinity.”State v.
Landrum 559 N.E.2d 710, 722 (Ohio 1990). It is easydsuane that pretrial publicity will lead
to a biased jury, but the cases above demonstrsti¢hie opposite. In light of this, a prior
restraint against the press for purposes of insgjdhe jury is inappropriate.

b. When reviewing the issue of whether pretrial press coverage was so
pervasive that it affected thejurors, this Court and others have usually found
that thejury was not impaired.

This Court has recognized that “[e]ven pervasiweeagE publicity does not inevitably
lead to an unfair trial."State v. Ahme®13 N.E.2d 637, 649 (Ohio 2004). In reviewing sase

requesting a change of venue due to alleged peesasetrial publicity, this Court has almost

always found that press coverage was not so pgevasito impair the jury.



For example, irBtate v. Ahmedhis court considered whether “pervasive, pragjiadi
pretrial publicity” involving a capital murder defdant required a change of venue, and found
that even though “[ulndoubtedly, there was extemgiretrial publicity about the murders in the
local media,” each impaneled juror confirmed thah she had not formed an opinion regarding
the guilt or innocence of the accused and couldriggany information he or she had previously
heard regarding the mattdd. In another case considered by this Cdbiéte v. McKnight
almost all of the jurors admitted to having somewledge of the case. 837 N.E.2d at 333. Yet,
the court found that seven of the jurors had formedpinion about the case and all twelve
jurors “agreed to set aside anything that theyleatd and decide the case solely upon the
evidence presented in courtd. Likewise, inState v. Trimblea capital murder case with
extensive publicity in the newspapers, televisamg radio, two of the seated jurors and one of
the alternate jurors did not even remember anyiptgiublicity. 911 N.E.2d 242, 258 (Ohio
2009). All of the jurors reassured the court thaty were able to remain fair and impatrtial,
despite being exposed to pretrial publicitg. There is no reason to believe that the potential
jurors in the current case would be tainted anyentiban the jurors iMcKnight Trimble or
Ahmed who were all able to follow the judge’s instracts to disregard prior publicity, to set
aside what they hear outside of the courtroom,tamdmain fair and impartial.

Additionally, defendants in highly publicized crinal cases have still been acquitted of
charges, and courts have recognized that acquatingertain counts or with respect to certain
defendants indicates that a jury discharged ifgaesibilities impartially.See, e.g., United
States v. Ruggeri@0 F.3d 1387, 1392 {6Cir. 1994) (court noted that the jury’s acquittal
some counts shows it was not influenced by expasupeejudicial television reportsiinited

States v. Haldemab59 F.2d at 60 n.28 (that jury acquitted one dedentis some indication



that the voir dire examination succeeded in elimmgeany unfairness that might otherwise have
resulted from the pretrial publicity”).

The cases above demonstrate that in the experiénioes Court and others, the
defendants’ constitutional right to a fair trialadequately protected through voir dire and the
trial process. Rather than affirming a prior raisir against publication that infringes upon First
Amendment rights, this Court should reaffirm thatjvoir dire is, in fact, a constitutionally
adequate means of seating an impatrtial jury.

1. Juryvoir direisthe best method of ensuring an unbiased jury, not prior
restraintson the press.

The U.S. Supreme Court and this Court have rulatidhreful voir dire of the jury is the best
way to ensure a fair and impartial jury. “We havated that ‘a careful and searching voir dire
provides the best test of whether prejudicial eiepublicity has prevented obtaining a fair and
impartial jury from the locality.”” State v. McKnight837 N.E.2d at 333 (citin8tate v. Bayless
357 N.E.2d 1035, 1051 (Ohio 1976). Although the dae process in a multi-defendant
prosecution such as this may be more complicatddiare-consuming than average, it is still
the most effective way of finding fair and impaliiaries.

Even in the face of consistent, adverse publisity; dire has ensured that defendants in
criminal cases receive a fair trial. $tate v. Trimblethe publicity surrounding a defendant that
was convicted of three counts of aggravated muaddrsentenced to death included reports in
local newspapers that discussed the defendant/srai record and probation for a federal
firearms conviction, local radio broadcasts, ahevision broadcasts. 911 N.E.2d at 258. After
conducting “in-depth voir dire that encompass[eedra?,450 pages of the record,” the trial court
selected jurors that all said they could set asidat they had heard or read in the news media; a

determination that was upheld by this court on appe. Likewise, inState v. Ahmedanother

10



case before this Court where the defendant had $s@enced to death, this court found that
despite extensive pretrial publicity, the “extemsiindividual, sequestered voir dire of
prospective jurors...helped insulate against any tinegaffect of the pretrial publicity.” 813
N.E.2d at 649.

In this case as well, jury voir dire may need titiag¢ more in-depth methods, such as
individual questioning of jurors or the use of juyyestionnaires to uncover biases that jurors
may not admit to in oral voir direSee, e.gRichard WaitesMastering Voir Dire and Jury
Selection 780 PLI/Lit 65, 81-83 (2008) (stating that jugprestionnaires offer an opportunity to
find out more meaningful information about juronat they may not admit to during oral voir
dire, in order to ensure “that the ultimate juryas and impartial”); Michael J. Ahleoir
Dire: What Can | Ask and What Can | Say2,N.D.L.Rev. 631, 647-49 (1996) (noting that
individualized questioning of prospective jurorschiambers may make jurors more willing to
admit sensitive information that demonstrates bidsyy sequestration may also be necessary.
See State v. Ahmel.3 N.E.2d at 649. The cases previously befosGloiurt demonstrate,
however, that in-depth voir dire process resultas fair and impartial jury.

This current case offers no reason to suddenlggésd the judicially recognized “best test”
of voir dire in favor of a prior restraint on theegs. Defendants’ right to a fair trial is prosstt
through voir dire, but the First Amendment rightdhee public and the press will not be
protected if the prior restraint is affirmed bysi@ourt.

CONCLUSION

Prior restraints on the media have been found farésumptively unconstitutional by both
the U.S. Supreme Court and by this Court. Sudaiess on the press infringe upon basic

constitutional rights and prevent the press fromdpan independent watchdog over the judicial
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system and a source of information for busy citizeRurthermore, in cases such as this one,
prior restraints on the press are unnecessaryube@nple alternatives exist to ensure that
jurors remain unaffected by press coverage andebaside what they have seen and heard in
the news while discharging their duties in coyststicularly voir dire.

There is a heavy presumption against constitutitynafl prior restraint orders and
respondents have not demonstrated an interesthadl override this presumptiorAmici
respectively ask the court to protect the First Adment rights of the press and issue a writ of
prohibition forbidding the trial court’s order barg publication of news about the trial until all

jurors are seated.
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