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BETHANY . McKEE. )
)
Defendants )
DECISION

This ¢cause comes on for the Court’s decision on the moton of the Defendant,
Bethany McKee to divest Joseph Hosey of his reporter’s privilege pursuant to 735 1LCS
5/8-903

The above Defendant s charged wath six counts of irst-Degree Murder,
allegedly occurring on or about January 10, 2013 She was arrested for the otfenses and
remains 1n the custody of the Will County Adult Detenuon Tacility  On January 31,

2013, the Grand Jury returned an indictment for multiple counts ol Murder

On January 14 2013, the Johet Patch began o run a sernies of arucles, _The

Nightmare on Hickory Street__An Inside View 10 a Horrilic Double Murder.” by Joseph

Hosey ( Hoscy )  One of the arucles starts of! by saying that  Patch obtained pohce
reports dealing what allegedty transpired 1n the Hickory Street house 1 Johet where two
voung men were choked 1o death in January  (Emphasis added)
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Following thus, a series of artictes have been pubhshed - all by the same author

a Accused Killers Conlessed to Having Sex on the
Bodies. Police Reporis Reveal”

b From Rape to Robbery  Accused Killers
Changed Their Story’

¢ " Daddies Luile Girls  One Dad Threatened to
Call the Cops, the Other Ind”

d Accused Killer Wanted 10 Keep Dead Men's
Teeth”

e ‘There s Four Mouths That Know,” Accused
Killer Savs. But We're All Involved Equally™

Subsequent articles reveal that Hosey also obtained the toxicology reports from
autopstes done on the two victims n this case

Following the intual release of the Johet Patch articles. Mr Chuck Bretz, attorney
for the Detendant, spoke to the First Assistant Stae’s Attorney Ken Grey regarding the
content of the arucles  Mr Grey indicated that 11 was the understanding ol bus olfice the
Joliet Police Department leaked the reports n this case 1o the media and that the office of
the Will County State’s Attorney. was  very disappoinied™

Due to this matenal being made pubhe, the Defendant filed a mouon to ascertan
how a reporter obtained the full reports i a double honicide within six weeks of the

caime  See Generally Defendant’s Moton for a Gay Order, To Seal Court Records,_und

for Other Reliet” (Herenafier © Gag Order Motion)

Ulumately the Court did grant a portion of the relief requested by the Gag Order
Motion  Specifically it ordered all Defendants the Will County State s Auorneys’

Office. and the Johet Police Department to submit affidavits regarding any role they
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played m the leak The Court demed any rehief to conduct an evidentiary hearing or 10
order an investgation into the teak

Contemporancous o filing the Gag Order Motion the Delendant 1ssued a
subpoena to Hosey. requirmg him to appear in Court and turn over the records he had
obtamed Hoscy object to the subpoena and argued that the reporter s privilege precluded

the release of’ mtormation  See Generally Joseph Hosey’s Mouon 1o Quash Subpoena

and Memorandum n Support of Joseph Hosev s Mouon to Quash Subpocna

All the relevant parues subnutted alfidavits pursuant to the Court s ruling on the
Gag Order Motton A review of the atfidavits shows that each of the parties ordered to
provide an affidavit. the Will County State’s Atworneys™ Office. the Joliet Pulice
Department the Will County Pubhic Defender s Office, Chuck Bretz & Associates. the
faw office of George Lenard, and the law oftice of Edward Jaquays. are not responsible
for the leak of the reports ncluding cach mdividual employed at the respective
organzalions

Hosey has asserted a reporter s privilege pursuant o 735 ILCS 5/8-901, which

states that  [njo court may compel any person to disclose the source of any nformation
obtained by a reporter exeept as proved in Part 9 of Article VI of this Act ~

735 1L.CS 5/8-903 stales, in relevant part that = where a person claims the

privilege conferred by Part 9 of Arucle VIIT of this Act. the person or party body or
o0fficer secking the information so privileged may apply in writing to the circunt court
serving the county where the hearing action or proceeding m which the information 1s
sought for an order divesting the person named therem of such privilege and ordering him
or her 10 disclose his or her source of the information ™
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In order to divest Hosey of s privilege. the petiioner must show

a  the name of the reporter and of the news medium with
which he or she was connected at the time the
the mformation sought was obtamed.

b the specific information sought and 1ts relevancey to the
the proceedings and

¢ aspeeific public interest which would be adversely
affected of the factual informanon sought were not
chsclosed 735 11.CS 5/8-904

The Court shall consider the the nature of the proceedings the ments of the

clarm or defense. the adequacy of the remedy otherwise available, 1t any, the relevancy of

the source, and the possibihity of establishing by other means that which 1t 1s alleged the
source requested will 1end 10 prove  belore making a ruling on divesung privilege 73
ILCS 5/8-906
To divest privilege. the Court must lind
a  the mformation sought does not concern matters, or
detals in any proceeding required to be kept
seeret under the laws of this State or of the Federal
government.
b all other avinfable sources of information have been
exhausted and
¢ disclosure of the information svught 1s essential to the
protection of the public interest involved 735 1L.CS
3/8-907
in response to the mouon liled by defendant McKee, Joseph Hosey has filed a
Memo and Motion in Oppositon to Defendant s Motion to Divest him of his reporting
privilege  The 1ssue has been extensively briefed and argued before the Court

Matter now comes on now decision  The Court has attempted to review all

relevant case law That would nclude an arucle entiled  Privilepe of News Gatherer

Avainst Disclosure of Confidenual Sources or Informauon™ 99 ALR 3" 37 That article
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contains an extensive and updated discussion on the case law relauve to this assue
Having reviewed the facts presented to the Court. the affidavis provided by the
individuals who may have access to the materal as well as the case law available to the
Court for review, 1t 1s clear to the Court that Joseph Hosey 1s a reporter and works for a
news medium that are intended o be covered by the [hnois law 1t s also clear that
Hosey gave assurances of confidenuality to s source at the ume of obtaming this
mformation  The Court also finds that the information sought does not coneern matters,
or detarls in any proceeding required 1o be kept seeret under the laws of the State or ol
the Federal Government
It 1s also clear that 1t the source of the information to the reporter 1s an attorney or

a member of the stafl” of any of the attorneys mvolved in this matter. that the Supreme
Court rules relative to discovery have clearly been violated  Specifically. Supreme Court
Rule 4135(¢) states as follows

Rule 415(¢) reads as follows  * Custody of Matenals - Any

matenals furmshed to an attorney pursuant to these rules

shall remam in his exclusive custody and be used only lor

the purposes of conducting his side of the case. and shall

be subject 1o such other terms und condiions as the court

may provide

Rule 415(g)(n) reads as follows willful violation by counsel

of an applicable discovery rule or an order 1ssued pursuant

thereto may subject counsel 1o appropriate sancuions by the

court

Upon further reviewing this Rule, the Court acknowledges the commutiee

comments from the ume of the adopuons of the rule  The comments relauve to

Paragraph C reads as follows

“If the materials to be provided were 1o become. 1n
effect matters of public availabihity once they had
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been turned over to counsel for the houted purposes

which pretnal disclosures are designed to serve, the

adnumstration of erimimal justice would likely be

prejudiced  Accordimgly  this paragraph establishes

a mandatory requirement 1n every case that the

material which an attorney recerves shall remam in

his exclusive custody 1t should be noted that this

paragraph also apphes to the State ™

The uming of the release of this mformation te the news media also creates a
concern as 10 whether or not the secrecy of the Grand Jury process was violated  The
secrecy of Grand Jury proceedings 1s fundamental 1o proper crinnal procedure  Under
the Ithnos Criminal Code. pursuant to 725 1LCS 3/112-6. Grand Jury proceedings must
remann secret and disclosure of mformauon pendmg betore the grand jury 15 prohibited
exeept in hmited circumstances  The statute goes on to provide that  any Grand Juror or
officer of the Court who discloses  matters occurnng betore the grand jury other than in
accordance with the provisions of this subsection  shall be pumished as a contempt of
court
It was held in some early cases that the same principle which torbid disclosure by

the grand jurors applies to all persons authonzed by law 1o be present in the Grand Jury
room, whether the person be a clerk. an officer in charge. a wilness or the prosecuting
attorney  (citauon omutted) At tlhis ume the Court 1s not in a posiion to say defimuvely
whether or not the secrecy of the Grand Jury has been violated 1n this case  However. if
the disclosure of this information to the media was in violauon of lllinois law regarding
the secrecy of the Grand Jury then this Court would have a reason to attempt to
determine whether a violation has occurred, and 1t so, iake the sieps that are appropriate

under the law to ensure such violauons does not occur 1n the future  In addon, the

filing of a false affidavit could lead to charges or court imposed sanctions
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In order for the Court 1o grant a Moton o Divest a Reporter of his pnvilege the
Court must find that all other available sources of information have been cxhausted and
disclosure of the mformation sought 15 essenual to the protection ol the public mterest
mvolved  With regard to the 1ssue of exhausuon this Court has attempted (o obtain
sworn statements from each and every individual who had ithe opportumty to have
provided the mfornmauon to Respondent Hosey  Those affidavits, the Court notes,
number in excess of five-hundred now are part of the court file The quesuon before the
Court. then, 15 whether or not that etfort 1s adequate to meet the criternia of the Count
having “exhausted all other avalable sources of obtaming this mformaton  In reviewing

the In Re The Speaial Grand Jury Invesugation of Alleged Violauons of the Juvemle

Court_ Act. 104 11 2d 419, the llhnos Supreme Court has stated that there are varying
stundards that have been applicd o determme whether other sources have been
exhausted  That case states n our judgment Section 8-907 retlects a clear legislauve
intent to create a standard which balances the reporters first amended nght against the
public interest in the mformation sought and the practicable difficultics m obtaining the
information elsewhere  Thus. the extent 1o which an mvestigation must be carried before
the reporter’s privilege should be divesied could not be reduced to any precise formula or
defintion, but must, in view of the competing interest involved, depend on the facts and
circumstances of the particular case " (pg 427) Under the facis and circumstances of this
case, the Court finds that all other available sources of obtaining the informauon have

been exhausted
In this cra of digital media where information 1s available to the public

immediately. 1t 1s more unportant than ever that the Court balance the nghts of the parties
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appropnately  This Court cannot 1gnore the fact that there 1s the potenual for financial
gains that come from one reporler obtaining this mformation sooner than other reporters
The Court can envision nstances where significant income can result from obtaining
information and using that information 1o author arucles books plays, screenplays n
order to profit from exclusively obtained information  This Court 1s aware of 1ts duty and
obligauion 1o protect the First Amendment Rights of the reporters, but cannot cnvision
where those nights are superior 1o the Gwr tnal nights of indinvaduals charged by the State
with the most serious criminal offenses

Once 1t has been determined that the Court has exhausted all elforts 10 obtain this
information i any other way, the question then becomes a question of whether or not the
information sought has relevance to the issues pending betore the Court - Some of the
cases that the Court has reviewed scem to ndicate that relevance 1s defined simmlar to a
civil discovery standard, which 15 that the information could lead to relevant evidence

The issue of refevancy 1s not essenualty limited to relevancy for tnal 1issues  As the Court

has previousty noted. the disclosure of tus informaton s relative 10 a determination ol

whether or not the Rules regarding the secreey ol the Grand Jury proceedings and ihe
Rules of the lhnos Supreme Court have been intentionally violated by individuals who
are subject to such Rules  Although the Court has indicated that these inquiries may
seem 1o be ofT topic when 1t comes to focusing four (4) Detendants charged with Murder,
this Court in no way believes that this inquiry 1s off the topic of determming whether or
not there have been violations of Hlinois law or Supreme Court Rules  [n the event that
these charges Icad o a conviction, identufving the source of this information will become

an 1ssue on appeal or 1n a post-conviction petition  That fact cannot be disputed
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Based upon all of the foregoing. as well as the briefs and arguments presented by
counsel and made part of the record m this cause, pursuant 10 733 [LCS 5/8-907. the
Court finds

(1) The imformation sought does not concern maiters required to be kept secret by
any laws of the State or Federal government,

(2) Based upon the procedures followed by Court i obtaining sworn affidavits
from all individuals potentally involved in the release of the information. all
other avallable sources o intormation have been exhausted, and disclosure of
the intormation sought 1s essential 10 the protection ol the public interest
involved

The Court therefore divests Joseph Hosey of the reporter privilege pursuant to law and
directs that reporter Hosey provide 1o the Court. for in-camera mspection, copies of any
and all documents recerved by the reporter Hosey and any and all information which
tends to 1denuty the source of the matenal provided 1t the documents do not disclose the
source of the matertal provided the Court lurther directs that reporier Hosey provide the
Court with an affidavit stauing details of how these documents were obtained when these
documents were obtained. and who provided the documents to the reporter The Court
directs that this order be comphed with wathin twenty-one (21) days ol the entry of this
order  The Court will determune the speetfic relevance of the disclosure and further
disclose the information only as the Court deems necessary to address the 1ssucs in the
appropriate manner  The media’s right will be protected as well as possible by the

himited disclosure  The Court finds that these protcctive conditions are necessary and
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appropriate  This cause will be set for status on Qctober 3. 2013 at 930 am

Respondent Hosey 1s directed to appear at that ume

DATED 'I‘I‘USM—I)A Y OF AUGUST. 2013 (%j f
ENTER /

GERALD R KIKNEY
CIRCUIT JUDGE
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